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Associate  JusnoaSi 


Mabtin  LtJTHER,  Plaintiff  in  Enor,  v*  Lttthbr  M.  Bobdbn  et  oL 
Defendants  in  Enor.^  Rachbl  Luthbr,  Complainant^  v.  Lttthbr 
M.  Bobdbn  et  oL  Defendants, 

7  H.  1. 

Tlie  defendsm  justified,  hi  an  action  of  trespass,  for  that  martial  law  had  heen  declared  hy 
the  legislators  of  the  State,  and  he  being  ft  military  offioer,  and  acting  nnder  the  ozdets  of 
his  sttperior  officer,  had  broken,  Sac,  as  he  lawfully  might,  &c. 

Upon  ft  question  whether  the  goremment,  which  declared  martial  law,  was  the  dnly  const!- 

^  Mr.  Justice  Cation,  Mr.  Justice  Daniel,  and  Mr.  Justice  M'Kinley  were  abseat  oo 
aooonnt  of  ill  health  when  this  case  was  aigued* 
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Luther  v.  Borden.    7  H. 

tuted  goTernment  of  the  State,  it  was  held^  that  the  circuit  court  had  not  power  to  trj  and 
determine  this  question,  which,  so  far  as  the  United  States  was  concerned,  belon^d  to  the 
political,  and  not  to  the  judicial  power;  and,  so  far  as  the  State  was  concerned,  having 
been  decided  by  the  highest  court  of  the  State,  acting  as  part  of  the  government  of  the 
State,  when  admitted  to  be  duly  constituted,  the  circuit  court  was  bound  to  follow  its 
decision. 

Congress  has  delegated  to  the  President,  bj  the  act  of  February  28, 1795,  (1  Stats,  at  Large, 
424,)  the  power  to  decide  for  the  purposes  of  that  act,  whether  a  government,  organized  in 
a  State,  is  the  duly  constituted  government  of  that  State ;  and  after  he  has  decided  this 
question,  the  courts  of  the  United  States  are  bound  to  follow  his  decision. 

The  government  of  a  State,  by  its  legislature,  has  the  power  to  protect  itself  from  destruc- 
tion by  armed  rebellion,  by  declaring  martial  law ;  and  the  legislature  is  the  sole  judge  of 
the  existence  of  the  necessary  exigency. 

The  whole  of  a  case  cannot  be  broken  up  into  points  and  sent  to  this  court  on  a  certificate 
Ot  division  of  opinion. 

The  first  of  these  cases  came  up  by  a  writ  of  error,  the  second 
apon  a  certificate  of  division  of  opinion  by  the  judges  of  the  circuit 
co9rt  of  the  United  States  for  the  district  of  Rhode  Island.  The 
first  case  is  stated  in  the  opinion  of  the  court.  The  second  requires 
no  statement,  as  it  went  off,  for  want  of  jurisdiction. 

HaUett  and  Clifford^  for  the  plaintiff. 
Webster  and  Whipple^  contra. 

[  •  34  ]       *  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

This  case  has  arisen  out  of  the  imfortunate  political  dif- 
ferences which  agitated  the  people  of  Rhode  Island  in  1841  and  1642. 

It  is  an  action  of  trespass  brought  by  Martin  Luther,  the  plaintiff 
in  error,  against  Luther  M.  Borden  and  others,  the  defendants,  in  the 
circuit  court  of  the  United  States  for  the  district  of  Rhode  Island, 
for  breaking  and  entering  the  plaintiff's  house.  The  defendants  jus- 
tify upon  the  ground  that  large  numbers  of  men  were  assembled  in 
different  parts  of  the  State  for  the  purpose  of  overthrowing  the  gov- 
ernment by  military  force,  and  were  actually  levying  war  upon  the 
State ;  that,  in  order  to  defend  itself  £rom  this  insurrection,  the  State 
was  declared  by  competent  authority  to  be  under  martial  law ;  that 
the  plaintiff  was  engaged  in  the  insurrection ;  and  that  the  defend- 
ants, being  in  the  military  service  of  the  State,  by  command  of  their 
superior  officer,  broke  and  entered  the  house  and  searched  the  rooms 
for  the  plaintiff,  who  was  supposed  to  be  there  concealed,  in  order  to 
arrest  him,  doing  as  little  damage  as  possible.  The  plaintiff  replied, 
that  the  trespass  was  committed  by  the  defendants  of  their  own 
proper  wrong,  and  without  any  such  cause ;  and  upon  the  issae 
joined  on  this  replication,  the  parties  proceeded  to  trial 

The    evidence,  offered   by  the   plaintiff   and   the  defendants,   is 
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•  stated  at  large  in  the  record ;  and  the  questions  decided  by  [  *  35  ] 
the  circuit  court,  and  brought  up  by  the  writ  of  error,  are  not 
such  as  commonly  arise  in  an  action  of  trespass.  The  existence  and 
authority  of  the  government,  under  which  the  defendants  acted,  was 
called  in  question ;  and  the  plaintiff  insists,  that,  before  the  acts 
complained  of  were  committed,  that  government  had  been  displaced 
and  annulled  by  the  people  of  Rhode  Island,  and  that  the  plaintiff 
was  engaged  in  supporting  the  lawful  authority  of  the  State,  and 
the  defendants  themselves  were  in  arms  against  it. 

This  is  a  new  question  in  this  court,  and  certainly  a  very  grave 
one  ;  and  at  the  time  when  the  trespass  is  alleged  to  have  been  com- 
mitted,  it  had  produced  a  general  and  painful  excitement  in  the  State, 
and  threatened  to  end  in  bloodshed  and  civil  war. 

The  evidence  shows  that  the  defendants,  in  breaking  into  the 
plaintiff's  house  and  endeavoring  to  arrest  him,  as  stated  in  the 
pleadings,  acted  under  the  authority  of  the  government  which  was 
established  in  Rhode  Island  at  the  time  of  the  Declaration  of  Inde- 
pendence, and  which  is  usually  called  the  charter  government  For 
when  the  separation  from  England  took  place,  Rhode  Island  did  not, 
like  the  other  States,  adopt  a  new  constitution,  but  continued  the 
form  of  government  established  by  the  charter  of  Charles  II.  in 
1663;  making  only  such  alterations,  by  acts  of  the  legislature,  as  were 
necessary  to  adapt  it  to  their  condition  and  rights  as  an  independent 
State.  It  was  under  this  form  of  government  that  Rhode  Island 
nnited  with  the  other  States  in  the  Declaration  of  Independence,  and 
afterwards  ratified  the  constitution  of  the  United  States  and  became 
a  member  of  this  Union  ;  and  it  continued  to  be  the  established  and 
unquestioned  government  of  the  State  until  the  difficulties  took 
place  which  have  given  rise  to  this  action. 

In  this  form  of  government,  no  mode  of  proceeding  was  pointed 
oat  by  which  amendments  might  be  made.  It  authorized  the  legis- 
lature to  prescribe  the  qualification  of  voters,  and  in  the  exercise  of 
this  power  the  right  of  suffrage  was  confined  to  freeholders,  until  the 
adoption  of  the  constitution  of  1843. 

For  some  years  previous  to  the  disturbances  of  which  we  are  now 
speaking,  many  of  the  citizens  became  dissatisfied  with  the  charter 
government,  and  particularly  with  the  restriction  upon  the  right  of 
suffrage.  Memorials  were  addressed  to  the  legislature  upon  this  sub- 
ject, urging  the  justice  and  necessity  of  a  more  liberal  and  extended 
rule.  But  they  failed  to  produce  the  desired  effect  And  thereupon 
meetin^^s  w,ere  held  and  associations  formed  by  those  who  were  in 
favor  of  a  more  extended  right  of  suffrage,  which  finally 
resulted  in  the  election  "of  a  convention  to  form  a  new  [  •36  ] 
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constitution  to  be  submitted  to  the  people  for  their  adoption  or 
rejection.  Tiiis  convention  was  not  authorized  by  any  law  of  the 
existing  government.  It  was  elected  at  voluntary  meetings,  and  by 
those  citizens  only  who  favored  this  plan  of  reform ;  those  who  were 
opposed  to  it,  or  opposed  to  the  manner  in  which  it  was  proposed  to 
be  accomplished,  taking  no  part  in  the  proceedings.  The  persons 
chosen  as  above  mentioned,  came  together  and  framed  a  constitution, 
by  which  the  right  of  suffrage  was  extended  to  every  male  citizen  of 
twenty-one  years  of  age,  who  had  resided  in  the  State  for  one  yeai; 
and  in  the  town  in  which  he  offered  to  vote,  for  six  months,  next  pre- 
ceding the  election.  The  convention  also  prescribed  the  manner  in 
which  this  constitution  should  be  submitted  to  the  decision  of  the 
people ;  permitting  every  one  to  vote  on  that  question  who  was  an 
American  citizen,  twenty-one  years  old,  and  who  had  a  permanent 
residence  or  home  in  the  State,  and  directing  the  votes  to  be  returned 
to  the  convention. 

Upon  the  return  of  the  votes,  the  convention  declared  that  the 
constitution  was  adopted  and  ratified  by  a  majority  of  the  people  of 
the  State,  and  was  the  paramount  law  and  constitution  of  Rhode 
Island.  And  it  communicated  this  decision  to  the  governor  under 
the  charter  government,  for  the  purpose  of  being  laid  before  the  legis- 
lature ;  and  directed  elections  to  be  held  for  a  governor,  members  of 
the  legislature,  and  other  officers  under  the  new  constitution.  These 
elections  accordingly  took  place,  and  the  governor,  lieutenant  gov- 
ernor, secretary  of  state,  and  senators  and  representatives  thus  ap- 
pointed, assembled  at  the  city  of  Providence  on  May  3,  1842,  and 
immediately  proceeded  to  organize  the  new  government,  by  appoint- 
ing the  officers  and  passing  the  laws  necessary  for  that  purpose. 

The  charter  government  did  not,  however,  admit  the  validity  of 
these  proceedings,  nor  acquiesce  in  them.  On  the  contrary,  in  Jan- 
uary, 1842,  when  this  new  constitution  was  communicated  to  the 
governor,  and  by  him  laid  before  the  legislature,  it  passed  resolutions 
declaring  all  acts  done  for  the  purpose  of  imposing  that  constitution 
upon  the  State  to  be  an  assumption  of  the  powers  of  government, 
in  violation  of  the  rights  of  the  existing  government  and  of  the  peo- 
ple at  large ;  and  that  it  would  maintain  its  authority  and  defend 
the  legal  and  constitutional  rights  of  the  people. 

In  adopting  this  measure,  as  well  as  in  all  others  taken  by  the 

charter  government  to  assert  its  authority,  it  was  supported  by  a 

large  number  of  the  citizens  of  the  State,  claiming  to  be  a  majority, 

who  regarded  the  proceedings  of  the  adverse  party  as  un- 

[  *37  ]  lawful  *and  disorganizing,  and  maintained  that,  as  the 

existing  government  had  been  established  by  the  people  of 


DECEMBER  TERM,  1848. 


Lather  v.  Borden.    7  H. 


the  State,  ho  convention  to  frame  a  new  constitution  could  be  called 
without  its  sanction ;  and  that  the  times  and  places  of  taking  the 
votes,  and  the  officers  to  receive  them,  and  the  qualification  of  the 
voters,  must  be  previously  regulated  and  appointed  by  law. 

But,  notwithstanding  the  determination  of  the  charter  government, 
and  of  those  who  adhered  to  it,  to  maintain  its  authority,  Thomas  W. 
Doir,  who  had  been  elected  governor  under  the  new  constitution, 
prepared  to  assert  the  authority  of  that  government  by  force,  and 
many  citizens  assembled  in  arms  to  support  him.  The  charter  gov- 
ernment thereupon  passed  an  act  declaring  the  State  under  martial 
law,  and  at  the  same  time  proceeded  to  call  out  the  militia,  to  repel 
ihe  threatened  attack,  and  to  subdue  those  who  were  engaged  in  it. 
In  this  state  of  the  contest,  the  house  of  the  plaintiff,  who  was  en- 
gaged in  supporting  the  authority  of  the  new  government,  was  broken 
and  entered  in  order  to  arrest  him.  The  defendants  were,  at  the  time, 
in  the  military  service  of  the  old  government,  and  in  arms  to  support 
its  authority. 

It  appears,  also,  that  the  charter  government,  at  its  session  of  Jan- 
nary,  1842,  took  measures  to  call  a  convention  to  revise  the  existing 
form  of  government ;  and  after  various  proceedings,  which  it  is  not 
material  to  state,  a  new  constitution  was  formed  by  a  convention 
elected  under  the  authority  of  the  charter  government,  and  afterwards 
adopted  and  ratified  by  the  people ;  the  times  and  places  at  which 
the  votes  were  to  be  given,  the  persons  who  were  to  receive  and 
return  them,  and  the  qualification  of  the  voters,  having  all  been  pre- 
viously authorized  and  provided  for  by  law  passed  by  the  charter 
government  This  new  government  went  into  operation  in  May, 
1843,  at  which  time  the  old  government  formally  surrendered  all  its 
powers;  and  this  constitution  has  continued  ever  since  to  be  the 
admitted  and  established  government  of  Rhode  Island. 

The  difficulties  with  the  government,  of  which  Mr.  Dorr  was  the 
bead,  were  soon  over.  They  had  ceased  before  the  constitution  was 
framed  by  the  convention  elected  by  the  authority  of  the  charter 
government  For  after  an  unsuccessful  attempt  made  by  Mr.  Dorr, 
in  May,  1842,  at  the  head  of  a  military  foree,  to  get  possession  of 
the  state  arsenal  at  Providence,  in  which  he  was  repulsed,  and  an 
assemblage  of  some  hundreds  of  armed  men  under  his  command  at 
Chepatchet  in  the  June  following,  which  dispersed  upon  the  approach 
of  the  troops  of  the  old  government,  no  further  effort  was  made  to 
establish  it ;  and  until  the  constitution  of  1843  went  into  operation, 
the  charter  government  continued  to  assert  its  authority  and 

exercise  its  powers,  and  to  enforce  obedience,  throughout  [  *  38  ] 
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the  State,  arresting  and  imprisoning,  and  punishing,  in  its  judicial 
tribunals,  those  who  had  appeared  in  arms  against  it. 

We  do  not  understand,  £rom  the  argument,  that  the  constitution, 
under  which  the  plaintiff  acted,  is  supposed  to  have  been  in  force 
after  the  constitution  of  May,  1843,  went  into  operation.  The  con- 
test is  confined  to  the  year  preceding.  The  plaintiff  contends  that 
the  charter  government  was  displaced,  and  ceased  to  have  any  lawful 
power,  after  the  organization,  in  May,  1842,  of  the  government  which 
he  supported ;  and  although  that  government  never  was  able  to  exer- 
cise any  authority  in  the  State,  nor  to  command  obedience  to  its 
laws  or  to  its  officers,  yet  he  insists  that  it  was  the  lawful  and  estab- 
lished government,  upon  the  ground  that  it  was  ratified  by  a  large 
majority  of  the  male  people  of  the  State  of  the  age  of  twenty-one 
and  upwards,  and  also  by  a  majority  of  those  who  were  entitled  to 
vote  for  general  officers  under  the  then  existing  laws  of  the  State. 
The  fact  that  it  was  so  ratified,  was  not  admitted  ;  and  at  the  trial  in 
the  circuit  court,  he  offered  to  prove  it  by  the  production  of  the  orig- 
inal ballots,  and  the  original  registers  of  the  persons  voting,  verified 
by  the  oaths  of  the  several  moderators  and  clerks  of  the  meetings, 
and  by  the  testimony  of  all  the  persons  so  voting,  and  by  the  said 
constitution ;  and  also  offered  in  evidence,  for  the  same  purpose,  that 
part  of  the  census  of  the  United  States  for  the  year  1840  which  ap- 
plies to  Rhode  Island ;  and  a  certificate  of  the  secretary  of  state  of 
the  charter  government,  showing  the  number  of  votes  polled  by  the 
fireemen  of  the  State  for  the  ten  years  then  last  past. 

The  circuit  court  rejected  this  evidence,  and  instructed  the  jury  that 
the  charter  government  and  laws  under  which  the  defendants  acted, 
were,  at  the  time  the  trespass  is  alleged  to  have  been  committed,  in 
full  force  and  effect  as  the  form  of  government  and  paramount  law 
of  the  State,  and  constituted  a  justification  of  the  acts  of  the  defend- 
ants as  set  forth  in  their  pleas. 

It  is  this  opinion  of  the  circuit  court  that  we  are  now  called  upon 
to  review.  It  is  set  forth  more  at  large  in  the  exception,  but  is  in 
substance  as  above  stated  ;  and  the  question  presented  is  certainly  a 
very  serious  one.  For,  if  this  court  is  authorized  to  enter  upon  this 
inquiry  as  proposed  by  the  plaintiff,  and  it  should  be  decided  that 
the  charter  government  had  no  legal  existence  during  the  period  of 
time  above  mentioned,  if  it  had  been  annulled  by  the  adoption  of  the 
opposing  government,  then  the  laws  passed  by  its  legislature  during 
that  time,  were  nullities  ;  its  taxes  wrongfully  collected ;  its 
[  *  39  ]  salaries  and  compensation  *  to  its  officers  illegally  paid  ;  its 
public  accounts  improperly  settled;  and  the  judgments  and 
sentences  oi  its  courts  in  civil  and  criminal  cases  null  and  void,  and 
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Qie  officers  who  canied  their  decisions  into  operation,  answerable  as 
trespassers,  if  not  in  some  cases  as  criminals. 

When  the  decision  of  this  court  might  lead  to  such  results,  it  be- 
comes its  duty  to  examine  very  carefully  its  own  powers  before  it 
undertakes  to  exercise  jurisdiction. 

Certainly,  the  question -which  the  plaintiff  proposed  to  raise  by  the 
testimony  he  offered,  has  not  heretofore  been  recognized  as  a  judicial 
one  in  any  of  the  state  courts.  In  forming  the  constitutions  of  the 
different  States,  after  the  Declaration  of  Independence,  and  in  the 
various  changes  and  alterations  which  haye  since  been  made,  the 
political  department  has  always  determined  whether  the  proposed 
constitution  or  amendment  was  ratified  or  not  by  the  people  of  the 
State,  and  the  judicial  power  has  followed  its  decision.  In  Rhode 
Island,  the  question  has  been  directly  decided.  Prosecutions  were 
tiiere  instituted  against  some  of  the  persons  who  had  been  active  in 
the  forcible  opposition  to  the  old  government.  And  in  more  than 
one  of  the  cases  evidence  was  offered  on  the  part  of  the  defence  sim- 
ilar to  the  testimony  offered  in  the  circuit  court,  and  for  the  same 
purpose ;  that  is,  for  the  purpose  of  showing  that  the  proposed  con- 
stitution had  been  adopted  by  the  people  of  Rhode  Island,  and  had, 
therefore,  become  the  established  government,  and  consequently  that 
the  parties  accused  were  doing  nothing  more  than  their  duty  in  en- 
deavoring to  support  it 

But  the  courts  uniformly  held  that  the  inquiry  proposed  to  be 
made  belonged  to  the  political  power  and  not  to  the  judicial ;  that  it 
rested  with  the  political  power  to  decide  whether  the  charter  govern- 
ment had  been  displaced  or  not ;  and  when  that  decision  was  made, 
the  judicial  department  would  be  bound  to  take  notice  of  it  as  the 
paramount  law  of  the  State,  without  the  aid  of  oral  evidence  or  the 
ixamination  of  witnesses ;  that,  according  to  the  laws  and  institu- 
tions of  Rhode  Island,  no  such  change  had  been  recognized  by  the 
political  power ;  and  that  the  charter  government  was  the  lawful  and 
established  government  of  the  State  during  the  period  in  contest, 
and  that  those  who  were  in  arms  agptinst  it  were  insurgents,  and 
liable  to  punishment.  This  doctrine  is  clearly  and  forcibly  stated  in 
the  opinion  of  the  supreme  court  of  the  State  in  the  trial  of  Thomas 
W.  Dorr,  who  was  the  governor  elected  under  the  opposing  constitu- 
tion, and  headed  the  armed  force  which  endeavored  to  maintain  its 
authority. 

Indeed,  we  do  not  see  how  the  question  could  be  tried 
and  *  judicially  decided  in  a  state  court.    Judicial  power     [  *  '10  ] 
presupposes  an  established  government  capable  of  enacting 
law8  and  enforcing  their  execution,  and  of  appointing  judges  to 
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expound  and  administer  them.  The  acceptance  of  the  judicial  office 
is  a  recognition  of  the  authority  of  the  government  from  which  it  is 
derived.  And  if  the  authority  of  that  government  is  annulled  and 
overthrown,  the  power  of  its  courts  and  other  officers  is  annulled 
with  it  And  if  a  state  court  should  enter  upon  the  inquiry  jhto- 
posed  in  this  case,  and  should  come  to  the  conclusion  that  the  gov- 
ernment under  which  it  acted  had  been  put  aside  and  displaced  by 
an  opposing  government,  it  would  cease  to  be  a  court,  and  be  inca- 
pable of  pronouncing  a  judicial  decision  upon  the  question  it  under- 
took to  try.  If  it  decide!  at  all  as  a  court,  it  necessarily  affirms  the 
eodstenoe  and  authority  of  the  government  under  which  it  is  exercis- 
ing judicial  power. 

It  is  worthy  of  remark,  however,  when  we  are  referring  to  the 
authority  of  s^te  decisions,  that  the  trial  of  Thomas  W.  Dorr  took 
place  after  the  constitution  of  1843  went  into  operation.  The  judges 
who  decided  that  case  held  their  authority  under  that  constitution ; 
and  it  is  admitted  on  all  hands  that  it  was  adopted  by  the  people  of 
the  State,  and  is  the  lawful  and  established  government.  It  is  the 
decision,  therefore,  of  a  state  court,  whose  judicial  authority  to  de- 
cide upon  the  constitution  and  laws  of  Rhode  Island  is  not  ques- 
tioned by  either  party  to  tiiis  controversy,  although  the  government 
under  which  it  acted  was  framed  and  adopted  under  the  sanction 
and  laws  of  the  charter  government. 

The  point,  then,  raised  here  has  been  already  decided  by  the  courts 
of  Rhode  Island.  The  question  relates,  altogether,  to  the  constitu- 
tion and  laws  of  that  State ;  and  the  well  settled  rule  in  this  court 
is,  that  the  courts  of  the  United  States  adopt  and  follow  the  decis- 
ions of  the  state  courts  in  questions  which  concern  merely  the  consti- 
tution and  laws  of  the  State. 

Upon  what  ground  could  the  circuit  court  of  the  United  States, 
which  tried  this  case,  have  departed  from  this  rule,  and  disregarded 
and  overruled  the  decisions  of  the  courts  of  Rhode  Island  ?  Un- 
doubtedly the  courts  of  the  United  States  have  certain  powers  under 
tiie  constitution  and  lawis  of  {^e  United  States  which  do  not  belong 
to  the  state  courts.  But  the  power  of  determining  that  a  state  gov- 
ernment has  been  lawfully  established,  which  the  courts  of  the  State 
disown  and  repudiate,  is  not  one  of  them.  Upon  such  a  question 
the  courts  of  the  United  States  are  bound  to  follow  the  decisions 
of  the  state  tribunals,  and  must  therefore  regard  the  charter  govern- 
ment as  the  lawful  and  established  government  during  the  time  of 

this  contest. 
[  *  41  ]        *  Besides,  if  the  circuit  court  had  entered  upon  this  inquiry 
by  what  rule  could  it  have  determined  the  qualification  of 
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voters  upon  the  adoption  or  rejection  of  the  proposed  constitutioni 
unless  there  was  some  previous  law  of  the  State  to  guide  it  ?  It  is 
the  province  of  a  court  to  expound  the  law,  not  to  make  it.  And 
certainly,  it  is  no  part  of  the  judicial  functions  of  any  court  of  the 
United  States  to  prescribe  the  qualification  of  voters  in  a  State, 
giving  the  right  to  those  to  whom  it  is  denied  by  the  written 
and  established  constitution  aiid  laws  of  the  State,  or  taking  it 
away  from  those  to  whom  it  is  given;  nor  has  it  the  right  to 
determine  what  political  privileges  the  citizens  of  a  State  are  en- 
tided  to,  unless  there  is  an  established  constitution  or  law  to  govern 
its  decision. 

And  if  the  then  (existing  law  of  Rhode  Island,  which  confined  the 
right  of  suffrage  to  freeholders,  is  to  govern,  and  this  question  is  to 
be  tried  by  that  rule,  how  could  the  majority  have  been  ascertained 
by  legal  evidence,  such  as  a  court  of  justice  might  lawfully  receive  ? 
The  written  returns  of  the  moderators  and  clerks  of  mere  voluntary 
meetings,  verified  by  affidavit,  certainly  would  not  be  admissible ; 
nor  their  opinions  or  judgments  as  to  the  freehold  qualification  of  the 
persons  who  voted.  The  law  requires  actual  knowledge  in  the  wit- 
ness of  the  fact  to  which  he  testifies  in  a  court  of  justice.  How, 
then,  could  the  majority  of  freeholders  have  been  determined  in  a 
judicial  proceeding. 

The  court  had  not  the  power  to  order  a  census  of  the  fireeholders 
to  be  taken ;  nor  would  the  census  of  the  United  States  of  1840  be 
any  evidence  of  the  number'  of  freeholders  in  the  State  in  1842. 
Nor  could  the  court  appoint  persons  to  examine  and  determine 
whether  every  person  who  had  voted  possessed  the  freehold  qualifi- 
cation which  the  law  then  required.  In  the  nature  of  things,  the 
circuit  court  could  not  know  the  name  and  residence  of  every  citizen, 
and  bring  him  before  the  court  to  be  examined.  And  if  this  were 
attempted,  where  would  such  an  inquiry  have  terminated  ?  And 
bow  long  must  the  people  of  Rhode  Island  have  vimited  to  learn 
from  this  court  under  what  form  of  government  they  were  living 
during  the  year  in  controversy  ? 

But  this  is  not  alL  The  question  as  to  the  majority  is  a  question 
of  fact  It  depends  upon  the  testimony  of  ydtnesses,  and  if  the 
testimony  offered  by  the  plaintiff  had  been  received,  the  defendants 
had  the  right  to  offer  evidence  to  rebut  it;  and  there  might,  and 
probably  would,  have  been  conflicting  testimony  as  to  the  number 
of  voters  in  the  State,  and  as  to  the  legal  qualifications  of  many  of 
the  individuals  who  had  voted.  The  decision  would,  there- 
fore, have  depended  upon  the  relative  *  credibility  of  wit-  [  *  42  ] 
I,  and  the  weight  of  testimony  ;  and  as  the  case  before 
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the  circuit  court  was  an  action  at  common  law,  the  question  of  fact, 
according  to  the  seventh  amendment  to  the  constitution  of  the  United 
States,  must  have  been  tried  by  the  jury.  In  one  case  a  jury  might 
find  that  the  constitution  which  the  plaintiff  supported  was  adopted 
by  a  majority  of  the  citizens  of  the  State,  or  of  the  voters  entitled 
to  vote  by  the  existing  law.  Another  jury  in  another  case  might 
find  otherwise.  And  as  a  verdict  is  not  evidence  in  a  suit  between 
different  parties,  if  the  courts  of  the  United  States  have  the  jurisdic- 
tion contended  for  by  the  plaintiff,  the  question  whether  the  acts 
done  under  the  charter  government  during  the  period  in  contest  are 
valid  or  not,  must  always  remain  unsettled  and  open  to  dispute. 
The  authority  and  security  of  the  state  governments  do  not  rest  on 
such  unstable  foundations. 

Moreover,  the  constitution  of  the  United  States,  as  far  as  it  has 
provided  for  an  emergency  of  this  kind,  and  authorized  the  general 
government  to  interfere  in  the  domestic  concerns  of  a  State,  has 
treated  the  subject  as  political  in  its  nature,  and  placed  the  power  in 
the  hands  of  that  department 

The  fourth  section  of  the  fourth  article  of  the  constitution  of  the 
United  States  provides  that  the  United  States  shall  guarantee  to 
every  State  in  the  Union  a  republican  form  of  government,  and  shall 
protect  each  of  them  against  invasion ;  and  on  the  application  of 
the  legislature  or  of  the  executive  (when  the  legislature  cannot  be 
convened)  against  domestic  violence. 

Under  this  article  of  the  constitution  it  rests  with  congress  to 
decide  what  government  is  the  established  one  in  a  State.  For  as 
the  United  States  guarantee  to  each  State  a  republican  government, 
congress  must  necessarily  decide  what  government  is  established  in 
the  State  before  it  can  determine  whether  it  is  republican  or  not 
And  when  the  senators  and  representatives  of  a  State  are  admitted 
into  the  councils  of  the  Union,  the  authority  of  the  government 
under  which  they  are  appointed,  as  well  as  its  republican  character, 
is  recognized  by  the  proper  constitutional  authority.  And  its  decis- 
ion is  binding  on  every  other  department  of  the  government,  and 
could  not  be  questioned  in  a  judicial  tribunal  It  is  true  that  the 
contest  in  this  case  did  not  last  long  enough  to  bring  the  matter  to 
this  issue ;  and  as  no  senators  or  representatives  were  elected  under 
the  authority  of  the  government  of  which  Mr.  Dorr  was  the  head, 
congress  was  not  called  upon  to  decide  the  controversy.  Yet  the 
right  to  decide  is  placed  there,  and  not  in  the  courts. 

So,  too,  as  relates  to  the  clause  in  the  above-mentioned  article  of 

the  constitution,  providing  for  cases  of  domestic  violence. 

[  *43  ]     *  It  rested  with  congress,  too,  to  determine  upon  the  means 
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proper  to  be  adopted  to  fulfil  this  guarantee.  They  might,  if  they 
had  deemed  it  most  advisable  to  do  so,  have,  placed  it  in  the 
power  of  a  court  to  decide  when  the  contingency  had  happened 
which  required  the  federal  government  to  interfere.  But  congress 
thought  otherwise,  and  no  doubt  wisely  ;  and  by  the  act  of  February 
28,  1795,  provided,  that,  "in  case  of  an  insurrection  in  any  State 
against  the  government  thereof,  it  shall  be  lawful  for  the  President 
of  the  United  States,  on  application  of  the  legislature  of  such  State 
or  of  the  executive,  when  the  legislature  cannot  be  convened,  to 
call  forth  such  number  of  the  militia  of  any  other  State  or  States, 
as  may  be  applied  for,  as  he  may  judge  sufficient  to  suppress  such 
insurrection." 

By  this  act,  the  power  of  deciding  whether  the  exigency  had  arisen 
tipon  which  the  government  of  the  United  States  is  bound  to  inter- 
fere, is  given  to  the  President  He  is  to  act  upon  the  application  of 
the  legislature,  or  of  the  executive,  and  consequently  he  must  deter- 
mine what  body  of  men  constitute  the  legislature,  and  who  is  the 
governor,  before  he  can  act.  The  fact  that  both  parties  claim  the 
right  to  the  government,  cannot  alter  the  case,  for  both  cannot  be  en- 
titled to  it.  If  there  is  an  armed  conflict,  like  the  one  of  which  we 
are  speaking,  it  is  a  case  of  domestic  violence,  and  one  of  the  parties 
must  be  in  insurrection  against  the  lawful  government.  And  the 
President  must,  of  necessity,  decide  which  is  the  government,  and 
which  party  is  unlawfully  arrayed  against  it,  before  he  can  perform 
the  duty  imposed  upon  him  by  the  act  of  congress. 

After  the  President  has  acted  and  called  out  the  militia,  is  a  circuit 
court  of  the  United  States  authorized  to  inquire  whether  his  decision 
was  right  ?  Could  the  court,  while  the  parties  were  actually  con- 
tending in  arms  for  the  possession  of  the  government,  call  witnesses 
before  it,  and  inquire  which  party  represented  a  majority  of  the  people  ? 
If  it  could,  then  it  would  become  the  duty  of  the  court  (provided  it 
came  to  the  conclusion  that  the  President  had  decided  incorrectly) 
to  discharge 'those  who  were  arrested  or  detained  by  the  troops  in 
the  service  of  the  United  States,  or  the  government  which  the 
President  was  endeavoring  to  maintain.  If  the  judicial  power  ex- 
tends so  far,  the  guarantee  contained  in  the  constitution  of  the 
United  States  is  a  guarantee  of  anarchy,  and  not  of  order.  Yet 
if  this  right  does  not  reside  in  the  courts  when  the  conflict  is 
raging  —  if  the  judicial  power  is,  at  that  time,  bound  to  follow  the 
decision  of  the  political,  it  must  be  equally  bound  when  the  contest 
is  over.  It  cannot^  when  peace  is  restored,  punish  as  oflences  and 
crimes  the  acts  which  it  before  recognized,  and  was  bound  to  recog* 
nize,  as  lawful. 
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[  *  44  ]  *  It  is  true  that  in  this  case  the  militia  were  not  called 
out  by  the  President  But  upon  the  application  of  the  gov- 
ernor under  the  charter  government,  the  President  recognized  him  as 
the  executive  power  of  the  State,  and  took  measures  to  call  out  the 
militia  to  support  his  authority,  if  it  should  be  found  necessary  for 
the  general  government  to  interfere ;  and  it  is  admitted  in  the  argu- 
ment that  it  was  the  knowledge  of  this  decision  that  put  an  end  to 
the  armed  opposition  to  the  charter  government,  and  prevented  any 
further  efforts  to  establish  by  force  the  proposed  constitution.  The 
interference  of  the  President,  therefore,  by  announcing  his  detemunar 
tion,  was  as  effectual  as  if  the  militia  had  been  assembled  under  his 
orders.  And  it  should  be  equally  authoritative.  For  certainly  no 
court  of  the  United  States,  with  a  knowledge  of  this  decision,  would 
have  been  justified  in  recognizing  the  opposing  party  as  the  lawful 
government,  or  in  treating  as  wrongdoers  or  insurgents  the  officers  of 
the  government  which  the  President  had  recognized,  and  was  pre- 
pared to  support  by  an  armed  force.  In  the  case  of  foreign  nations, 
the  government  acknowledged  by  the  President  is  always  recognized 
in  the  courts  of  justice.  And  this  principle  has  been  applied  by  the 
act  of  congress  to  the  sovereign  States  of  the  Union. 

It  is  said  that  this  power  in  the  President  is  dangerous  to  liberty, 
and  mdy  be  abused.  All  power  may  be  abused  if  placed  in  unworthy 
hands.  But  it  would  be  difficult,  we  think,  to  point  out  any  other 
hands  in  which  this  power  would  be  more  safe,  and  at  the  same  time 
equally  effectual.  When  citizens  of  the  same  State  are  in  arms 
against  each  other,  and  the  constituted  authorities  unable  to  execute 
the  laws,  the  interposition  of  the  United  States  must  be  prompt,  or 
it  is  of  little  value.  The  ordinary  course  of  proceedings  in  courts  of 
justice  would  be  utterly  unfit  for  the  crisis.  And  the  elevated  office 
of  the  President,  chosen  as  he  is  by  the  people  of  the  United  States, 
and  the  high  responsibility  he  could  not  fail  to  feel  when  acting  in  a 
case  of  so  much  moment,  appear  to  furnish  as  strong  safeguards 
against  a  wilful  abuse  of  power  as  human  prudence  and  foresight 
could  well  provide.  At  all  events,  it  is  conferred  upon  him  by  the 
constitution  and  laws  of  the  United  States,  and  must,  therefore,  be 
respected  and  enforced  in  its  judicial  tribunals. 

A  question  very  similar  to  this  arose  in  the  case  of  Martin  v.  Mott, 
12  Wheat.  29-31.  The  first  clause  of  the  first  section  of  the  act  of 
February  28, 1795,  of  which  we  have  been  speaking,  authorizes  the 
President  to  call  out  the  militia  to  repel  invasion.  It  is  the  second 
clause  in  the  same  section  which  authorizes  the  call  to  sup- 
[  *45  ]  press  an  insurrection  against  a  state  *  government  The 
power  given  to  the  President  in  each  case  is  the  same,  with 


DECEMBER  TERM,    1848.  18 

Lather  v.  Borden.    7  H. 

difference  only,  that  it  cannot  be  exercised  by  him  in  the  latter 
case,  except  opon  the  application  of  the  legislatnre  or  executive  of  the 
State.  The  case  above  mentioned  arose  out  of  a  call  made  by  the 
President,  by  virtue  of  the  power  conferred  by  the  first  clause ;  and 
the  court  said  that  ^^  whenever  a  statute  gives  a  discretionary  power 
to  any  person,  to  be  exercised  by  him  upon  his  own  opinion  of  certain 
facts,  it  is  a  sound  rule  of  construction  that  the  statute  constitutes 
him  the  sole  and  exclusive  judge  of  the  existence  of  those  facts." 
The  grounds  upon  which  that  opinion  is  maintained  are  set  forth  in 
the  report,  and,  we  think,  are  conclusive.  The  same  principle  applies 
to  the  case  now  before  the  court.  Undoubtedly,  if  the  President,  in 
exercising  this  power,  shall  fall  into  error,  or  invade  the  rights  of  the 
people  of  the  State,  it  would  be  in  the  power  of  congress  to  apply 
the  proper  remedy.  But  the  courts  must  administer  the  law  as  they 
find  it 

The  remaining  question  is,  whether  the  defendants,  acting  under 
military  orders  issued  under  the  authority  of  the  government,  were 
justified  in  breaking  and  entering  the  plaintiff's  house.  In  relation 
io  the  act  of  the  legislature  declaring  martial  law,  it  is  not  necessary 
in  the  case  before  us  to  inquire  to  what  extent,  nor  under  what  cir- 
cumstances, that  power  may  be  exercised  by  a  State.  Unquestion- 
ably, a  military  government,  established  as  the  permanent  government 
of  the  State,  would  not  be  a  republican  government,  and  it  would  be 
the  duty  of  congress  to  overthrow  it.  But  the  law  of  Rhode  Island 
evidently  contemplated  no  such  government.  It  was  intended  merely 
for  the  crisis,  and  to  meet  the  peril  in  which  the  existing  government 
was  placed  by  the  armed  resistcmce  to  its  authority.  It  was*  so  im- 
derstood  and  construed  by  the  state  authorities.  And,  unquestion- 
ably, a  State  may  use  its  military  power  to  put  down  an  armed 
insurrection,  too  strong  to  be  controlled  by  the  civil  authority.  The 
power  is  essential  to  the  existence  of  every  government,  essential  to 
tiie  preservation  of  order  and  free  institutions,  and  is  as  necessary  to 
the  States  of  this  Union,  as  to  any  other  government  The  State 
itself  must  determine  what  degree  of  force  the  crisis  demands.  And 
if  the  government  of  Rhode  Island  deemed  the  armed  opposition  so 
fonnidable,  and  so  ramified  throughout  the  State  as  to  require  the 
use  of  its  military  force  and  the  dedaration  of  martial  law,  we  see  no 
ground  upon  which  this  court  can  question  its  authority.  It  was  a 
state  of  war,  and  the  established  government  resorted  to  the  rights 
and  usages  of  war  to  maintain  itself,  and  to  overcome  the  unlawful 
opposition.  And  in  that  state  of  things,  the  officers  engaged 
in  its  military  *  service  might  lawfully  arrest  any  one,  who,  [  *46  ] 
from  the  information  before  them,  they  had  recMonable 
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grounds  to  believe  was  engaged  in  the  insurrection ;  and  might  order 
a  house  to  be  forcibly  entered  and  searched,  when  there  were  reason- 
able grounds  for  supposing  he  might  be  there  concealed.  Without 
the  power  to  do  this,  martial  law  and  the  military  array  of  the  gov 
ernment  would  be  mere  parade,  and  rather  encourage  attack  than 
repel  it.  No  more  force,  however,  can  be  used  than  is  necessary  to 
accomplish  the  object.  And  if  the  power  is  exercised  for  the  pur- 
poses of  oppression,  or  any  injury  wilfully  done  to  person  or  property, 
the  party  by  whom,  or  by  whose  order,  it  is  committed,  would  un- 
doubtedly be  answerable. 

"We  forbear  to  remark  upon  the  cases  referred  to  in  the  argument, 
in  relation  to  the  commissions  anciently  issued  by  the  kings  of  Eng- 
land to  commissioners,  to  proceed  against  certain  descriptions  of  per- 
sons in  certain  places  by  the  law  martial.  These  commissions  were 
issued  by  the  king  at  his  pleasure,  without  the  concurrence  or  author- 
ity of  parliament,  and  were  often  abused  for  the  most  despotic  and 
oppressive  purposes.  They  were  used  before  the  regal  power  of  Eng- 
land was  well  defined,  and  were  finally  abolished  and  prohibited  by 
the  petition  of  right  in  the  reign  of  Charles  I.  But  they  bear  no 
analogy  in  any  respect  to  the  declaration  of  martial  law  by  the  legis- 
lative authority  of  the  State,  made  for  the  purposes  of  self-defence, 
when  assailed  by  an  armed  force;  and  the  cases  and  commentaries 
concerning  these  commissions  cannot,  therefore,  influence  the  con- 
struction of  the  Rhode  Island  law,  nor  furnish  any  test  of  the  lawful- 
ness of  the  authority  exercised  by  the  government. 

Upon  the  whole,  we  see  no  reason  for  disturbing  the  judgment  of 
the  circuit  court  The  admission  of  evidence  to  prove  that  the  char- 
ter government  was  the  established  government  of  the  State,  was  an 
irregularity,  but  is  not  material  to  the  judgment.  A  circuit  court  of 
the  United  States,  sitting  in  Rhode  Island,  is  presumed  to  know  the 
constitution  and  law  of  the  State.  And  in  order  to  make  up  its 
opinion  upon  that  subject,  it  seeks  information  from  any  authentic 
and  available  source,  without  waiting  for  the  formal  introduction  of 
testimony  to  prove  it,  and  without  confining  itself  to  the  proofs  which 
the  parties  may  offer.  But  this  error  of  the  circuit  court  does  not 
affect  the  result.  For  whether  this  evidence  was  or  was  not  received, 
the  circuit  court,  for  the  reasons  hereinbefore  stated,  was  bound  to 
recognize  that  government  as  the  paramount  and  established  author- 
ity of  the  State. 

Much  of  the  argument  on  the  part  of  the  plaintiff  turned  upon 

political  rights  and  political  questions,  upon  which  the  court 

[  ^47  ]  *has  been  urged  to  express  an  opinion.     We  decUne  doing 

so*     The  high  power  has  been  conferred  on  this  court,  of 
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passing  judgment  upon  the  acts  of  the  state  sovereignties,  and  of  the 
legislative  and  executive  branches  of  the  federal  government,  and  of 
determining  whether  they  are  beyond  the  limits  of  power  marked  out 
for  them  respectively  by  the  constitution  of  the  United  States.  This 
tribunal,  therefore,  should  be  the  last  to  overstep  the  boundaries  which 
limit  its  own  jurisdiction.  And  while  it  should  always  be  ready  to 
meet  any  question  confided  to  it  by  the  constitution,  it  is  equally  its 
duty  not  to  pass  beyond  its  appropriate  sphere  of  action,  and  to  take 
care  not  to  involve  itself  in  discussions  which  properly  belong  to  other 
forums.  No  one,  we  believe,  has  ever  doubted  the  proposition  that, 
according  to  the  institutions  of  this  country,  the  sovereignty  in  every 
State  resides  in  the  people  of  the  State,  and  that  they  may  alter  and 
change  their  form  of  government  at  their  own  pleasure.  But  whether 
they  have  changed  it  or  not,  by  abolishing  an  old  government,  and 
establishing  a  new  one  in  its  place,  is  a  question  to  be  settled  by  the 
political  power.  And  when  that  power  has  decided,  the  courts  are 
bound  to  take  notice  of  its  decision,  and  to  follow  it 

The  judgment  of  the  circuit  court  must,  therefore,  be  affirmed. 

Bachei:  Luther  v.  Luther  M.  Borden  et  aL 

Taney,  C.  J.,  delivered  the  opinion  of  the  court. 

This  case  has  been  sent  here  under  a  certificate  of  division  from 
the  circuit  court  for  the  district  of  Rhode  Island.  It  appears  on  the 
face  of  the  record  that  the  division  was  merely  formal,  and  that  the 
whole  case  has  been  transferred  to  this  court,  and  a  multitude  of 
points  (twenty-nine  in  number)  presented  for  its  decision.  We  have 
repeatedly  decided  that  this  mode  of  proceeding  is  not  warranted  by 
the  act  of  congress,  authorizing  the  justices  of  a  circuit  court  to  cer- 
tify to  the  supreme  court  a  question  of  law  which  arose  at  the  trial, 
and  upon  which  they  differed  in  opinion.  And  many  cases  in  which, 
like  the  present  one,  the  whole  case  was  certified,  have  been  dis- 
missed for  want  of  jurisdiction.  The  same  disposition  must  be  made 
of  this.  The  material  points,  however,  have  been  decided  in  the  case 
of  Martin  Luther  against  the  same  defendants,  in  which  the  opinion 
of  this  court  has  been  just  delivered,  and  which  was  regularly  brought 
up  by  writ  of  error  upon  the  judgment  of  the  circuit  court.  The 
case  before  us  depends  mainly  upon  the  same  principles,  and,  indeed, 
grew  out  of  the  same  transaction;  and  the  parties  will 
understand  the  *  judgment  of  this  court  upon  all  the  mate-  [  *  48  ] 
rial  points  certified,  firom  the  opinion  it  has  ahready  given 
in  the  case  referred  to. 

This  case  is  removed  to  the  circuit  court. 
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Martin  Luther  v.  Luthbr  M.  Bobbbn  et  al. 

Woodbury,  J.,  dissenting. 

The  writ  in  this  case  charges  the  defendants  with  breaking  and 
entering  the  plaintiff's  dwelling-house,  on  the  29th  oi  June,  1842, 
and  doing  miich  damage. 

The  plea  in  justification  alleges  that,  on  June  24, 1842,  an  assem- 
bly in  arms  had  taken  place  in  Rhode  Island,  to  overawe  and  make 
war  upon  the  State.  And  therefore,  in  order  to  protect  its  govern- 
ment, the  legislature,  on  the  25th  of  that  month,  passed  an  act  de- 
claring the  whole  State  to  be  under  martial  law.  That  the  plaintiff 
was  assisting  in  traitorous  designs,  and  had  been  in  arms  to  sustain 
them,  and  the  defendants  were  ordered  by  J.  Child,  alh  officer  in  the 
militia,  to  airest  the  plaintifi^  and,  supposing  him  within  the  house 
named  in  the  writ,  to  break  and  enter  it  for  the  purpose  of  fulfilling 
that  order ;  and,  in  doing  this,  they  caused  as  little  damage  as  pos- 
sible. 

The  replication  denied  all  the  plea,  and  aveired  that  the  defendants 
did  the  acts  complained  of  in  their  own  wrong,  and  without  the 
cause  aUeged. 

To  repel  the  defence,  and  in  vindication  of  the  conduct  of  the 
plaintiii^  much  evidence  was  offered ;  the  substance  of  which  will  be 
next  stated,  with  some  leading  facts  proved  on  the  other  side  in  con- 
nection with  it 

The  people  of  Rhode  Island  had  continued  to  live  under  their 
charter  of  1663  from  Charles  the  Second,  till  1841,  with  some  changes 
in  the  right  of  suffrage  by  acts  of  the  legislature,  but  without  any 
new  constitution,  and  stiU  leaving  in  force  a  requirement  of  a  free- 
hold qualification  for  voting.  By  the  growth  of  the  State  in  com- 
merce and  manufactures,  this  requirement  had  for  some  time  been 
obnoxious,  as  it  excluded  so  many  adult  males  of  personal  worth,  and 
possessed  of  intelligence  and  wealth,  though  not  of  land,  and  as  it 
made  the  ancient  apportionment  of  the  number  of  representatives, 
founded  on  real  estate,  very  disproportionate  to  the  present  popi^a- 
tion  and  personal  property  in  different  portions  and  towns  of  the 
State. 

This  led  to  several  applications  to  the  legislature  for  a  change  in 
these  matters,  or  for  provision  to  have  a  convention  of  the  people 
called  to  correct  it  by  a  new  constitution.  These  all  failing, 
[  •  49  ]  voluntary  societies  were  f(»rmed  in  1841,  •and  a  convention 
called  by  them  of  delegates,  selected  by  the  male  adults 
who  had  resided  one  year  in  the  State,  with  a  view  chiefly  to  conect 
the  right  of  su£Brage  and  the  present  unequal  apportionment  of  repre* 
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Bentatives.  This,  though  done  without  the  formalities  or  recommen- 
dation of  any  statute  of  the  State,  or  any  provision  in  the  charter, 
was  done  peacefully,  and  with  as  much  care  and  form  as  were  prac- 
ticable without  such  a  statute  or  charter  provision.  A  constitution 
was  formed  by  those  delegates,  a  vote  taken  on  its  ratiiScation,  and 
an  adoption  of  it  made,  as  its.firiends  supposed,  and  offered  to  prove, 
by  a  decided,  majority,  both  of  the  freehold  voters  and  of  the  male 
adults  in  the  State. 

Political  officers  for  the  executive  and  legislative  departments  were 
then  chosen  under  it  by  those  in  its  favor,  which  officers  assembled 
on  the  3d  of  May,  1842,  and  took  their  respective  oaths  of  office,  and 
appointed  several  persons  to  situations  under  the  constitution,  and 
among  them  the  existing  judges  of  the  superior  court 

After  transacting  some  other  business  the  next  day,  —  but  the  old 
officers  in  the  State  under  the  charter  not  acknowledging  their  author- 
ity, nor  surrendering  to  them  the  public  records  and  public  property, 
—they  adjourned  till  July  after,  and  never  convened  again,  nor  per- 
formed any  further  official  duties.  Nor  did  they  institute  actions  for 
the  possession  of  the  public  records  and  public  property;  but  T.  Dorr, 
the  person  elected  governor,  at  the  head  of  an  armed  force,  on  the 
25th  of  June,  1842,  in  his  supposed  official  capacity,  made  some  at- 
tempt to  get  possession  of  the  public  arsenal ;  but  failing  in  it,  he 
dismissed  the  military  assembled,  by  a  written  order,  on  the  27th  of 
June,  and  left  the  State.  He  stated  as  a  reason  for  this,  ^  that  a 
majority  of  the  friends  of  the  people's  constitution  disapprove  of  any 
further  forcible  measures  for  its  support." 

In  the  mean  time,  the  officers  under  the  old  charter  having,  as  be- 
fore suggested,  continued  in  possession  of  the  public  records  and 
property,  and  in  the  discharge  of  their  respective  functions,  passed 
an  act,  on  the  24th  of  June,  placing  the  State  under  martial  law.  A 
proclamation  was  then  issued  by  the  governor,  warning  the  people 
not  to  support  the  new  constitution  or  its  officers,  and  another  act 
was  passed  making  it  penal  to  officiate  under  it.  An  application 
was  made  to  the  President  of  the  United  States  for  assistance  in 
quelling  the  disturbances  apprehended,  but  was  answered  by  him  on 
the  29th  of  May,  1842,  not  complying  with  the  request,  though  with 
expressions  of  willingness  to  do  it,  should  it,  in  his  opinion,  after- 
wards become  necessary. 

Nothing  farther  seems  to  have  been  done  by  him  in  the 
'premises,  except  that,  on  the  29th  of  June,  the  day  of  the    [  *50  ] 
tieqpass  complained  of  in  this  action,  a  proclamation  was 
prepared  under  his  direction,  but  not  issued,  denouncing  such  of  the 

2* 
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supporters  of  the  new  constitution  as  were  in  arms  to  be  "insurgents," 
and  commanding  them  to  disperse. 

It  was  next  shown  by  the  respondents  that  Dorr,  the  governor 
elect  under  the  new  constitution,  was,  in  August,  1842,  indicted  for 
treason  against  the  State,  and  being  apprehended  in  1844,  was  then 
tried  and  convicted. 

It  further  appears  that  the  court,  at  the  trial  of  the  present  cause, 
ruled  out  the  evidence  offered  by  the  plaintiff  in  support  of  his  con- 
duct, and  admitted  that  which  went  to  justify  the  defendants,  and 
decided  that  the  old  charter,  and  not  the  new  constitution,  was  in 
force  at  the  time  the  act  passed  declaring  martial  law,  and  that  this 
law  was  valid,  and,  as  pleaded,  justified  the  defendants  in  their 
behavior. 

Without  entering  here  at  more  length  into  details  concerning  the 
unhappy  controversy  which  agitated  Rhode  Island  in  1842,  it-is  mani- 
fest that  it  grew  out  of  a  political  difficulty  among  her  own  people, 
in  respect  to  the  formation  of  a  new  constitution.  It  is  not  probable 
that  the  active  leaders,  and  much  less  the  masses,  who  were  engaged 
on  either  side,  had  any  intention  to  commit  crimes  or  oppress  ille- 
gally their  fellow-citizens.  Such,  says  Ghrotins,  is  usually,  in  civil 
strife,  the  true,  liberal  view  to  be  taken  of  the  masses.  Grotius  on 
War,  B.  3,  c.  11,  §  6.  And  much  more  is  it  so  when,  in  a  free  coun- 
try, they  honestiy  divide  on  great  political  principles,  and  do  not 
wage  a  struggle  merely  for  rapine  or  spoils.  In  this  instance,  each 
side  appears  to  have  sought,  by  means  which  it  considered  lawful 
and  proper,  to  sustain  the  cause  in  which  it  had  embarked,  till  peace- 
ful discussions  and  peaceful  action  unexpectedly  ripened  into  a  resort 
to  arms,  and  brother  became  arrayed  against  brother  in  civil  strife. 
Fortunately,  no  lives  were  destroyed,  and  littie  property  injured.  But 
the  bitterness  consequent  on  such  differences,  did  not  pass  off  without 
some  highly  penal  legislation,  and  the  extraordinary  measure  of  the 
establishment  of  martifd  law  over  the  whole  State.  Under  these  cir- 
cumstances, it  is  too  much  to  expect,  even  at  this  late  day,  that  a 
decision  on  any  branch  of  this  controversy  can  be  received  without 
some  of  the  leaven  of  former  political  excitement  and  prejudice,  on 
the  one  side  or  the  other,  by  those  who  were  engaged  in  its  stirring 
scenes.  Pubfic  duty,  however,  seems  to  require  each  member  of  this 
court  to  speak  freely  his  own  convictions  on  the  different  questions 
which  it  may  be  competent  for  us  to  decide ;  and  when  one  of  those 
members,  like  myself,  has  the  misfortune  to  differ  in  any 
[  *51  ]  respect  from  the  rest,  to  explain  •with  frankness,  and  unde- 
terred by  consequences,  the  grounds  of  that  difference. 

This  difference,  however,  between  me  and  my  brethren  extends 
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only  to  the  points  in  issue  concerning  martial  law.  But  that  being 
a  very  important  one  in  a  free  government,  and  this  controversy  hav- 
ing arisen  in  the  circuit  to  which  I  belong,  and  where  the  deepest 
interest  is  felt  in  its  decision,  I  hope  to  be  excused  for  considering 
that  point  fully ;  and  for  assigning,  also,  some  additional  and  differ- 
ent reasons  why  I  concur  with  the  rest  of  the  court  in  the  opinion, 
that  the  other  leading  question,  the  validity  of  the  old  charter  at  that 
time,  is  not  within  our  constitutional  jurisdiction.  These  two  inqui- 
ries seem  to  cover  the  whole  debatable  ground,  and  I  refrain  to  give 
an  opinion  on  the  last  question,  which  is  merely  political,  under  a 
conviction  that,  as  a  judge,  I  possess  no  right  to  do  it,  and  not  to 
avoid  or  conceal  any  views  entertained  by  me  concerning  them,  as 
mine,  before  sitting  on  this  bench  and  as  a  citizen,  were  frequently 
and  publicly  avowed. 

It  must  be  very  obvious,  on  a  little  reflection,  that  the  last  is  a 
mere  political  question.  Indeed,  large  portions  of  the  points  subor^ 
dinate  to  it,  on  this  record,  which  have  been  so  ably  discussed  at  the 
bar,  are  of  a  like  character,  rather  than  being  judicial  in  their  nature 
and  cognizance.  For  they  extend  to  the  power  of  the  people,  inde* 
pendent  of  the  legislature,  to  make  constitutions,  to  the  right  of  suf- 
frage among  different  classes  of  them  in  doing  this,  to  the  authority 
of  naked  majorities,  and  other  kindred  questions  of  such  high  polit- 
ical interest  as  during  a  few  years  to  have  agitated  much  of  the 
Union,  no  less  than  Rhode  Island. 

But,  fortunately  for  our  freedom  from  political  excitements  in  judi- 
cial duties,  this  court  can  never  with  propriety  be  called  on  ofScially 
to  be  the  umpire  in  questions  merely  political.  The  adjustment  of 
thoae  questions  belongs  to  the  people  and  their  political  representa- 
tives, either  in  the  state  or  general  government.  These  questions 
relate  to  matters  not  to  be  settled  on  strict  legal  principles.  They 
are  adjusted  rather  by  inclination ;  or  prejudice  or  compromise  often. 
Some  of  them  succeed,  or  are  defeated  even,  by  public  policy  alone ; 
or  mere  naked  power,  rather  than  intrinsic  right.  There  being  so 
different  tastes  as  well  as  opinions  in  politics,  and  especially  in  form- 
ing constitutions ;  some  people  prefer  foreign  models,  some  domestic, 
and  some  neither ;  while  judges,  on  the  contrary,  for  their  guides, 
have  fixed  constitutions  and  laws,  given  to  them  by  others,  and  not 
provided  by  themselves.  And  those  others  are  no  more  Xiocke  than 
a&  Abb^  Sieyos,  but  the  people.  Judges,  for  constitutions,  must  go 
to  the  people  of  their  own  country,  and  must  merely  en- 
force *8uch  as  the  people  themselves,  whose  judicial  ser«  [  *32  ] 
Fants  they  are,  have  been  pleased  to  put  into  operation. 

Another  evil,  alarming  and  little  foreseen,  involved  in  regarding 
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these  as  questions  for  the  final  arbitrament  of  judges  would  be,  that 
in  such  an  event  all  political  privileges  and  rights  would,  in  a  dis- 
pute among  the  people,  depend  on  our  decision  finally.     We  would 
possess  the  power  to  decide  against  as  well  as  for  them,  and  under  a 
prejudiced  or  arbitrary  judiciary  the  public  liberties  and  popular  priv- 
ileges might  thus  be  much  perverted,  if  not  entirely  prostrated.    But, 
allowing  the  people  to  make  constitutions  and  unmake  them,  allow* 
ing  their  representatives  to  make  laws  and  unmake  them,  and  with- 
out our  interference  as  to  their  principles  or  policy  in  doing  it,  yet, 
when  constitutions  and  laws  are  made  and  put  in  force  by  others, 
then  the  courts,  as  empowered  by  the  State  or  the  Union,  commence 
their  functions,  and  may  decide  on  the  rights  which  conflicting  par- 
ties can  legally  set  up  under  them,  rather  than  about  their  formation 
itself.     Our  power  begins  after  theirs  ends.     Constitutions  and  laws 
precede  the  judiciary,  and  we  act  only  under  and  after  them,  and  as 
to  disputed  rights  beneath  them,  rather  than  disputed  points  in  mak- 
ing them.     We  speak  what  is  the  law,  jiLS  dicere^  we  speak  or  con- 
strue what  is  the  constitution,  after  both  are  made,  but  we  make,  or 
revise,  or  control,  neither.    The  disputed  rights  beneath  constitutions 
ahready  made  are  to  be  governed  by  precedents,  by  sound  legal  prin- 
ciples, by  positive  legislation,  clear  contracts,  moral  duties,  aiid^fixed 
rules ;  they  are  per  se  questions  of  law,  and  are  well  suited  to  the 
education  and  habits  of  the  bench.     But  the  other  disputed  points  in 
making  constitutions,  depending  often,  as  before  shown,  on  policy, 
inclination,  popular  resolves,  and  popular  will,  and  arising  not  in 
respect  to  private  rights, — not  what  is  meum  and  tuum^ — but  in 
relation  to  politics,  they  belong  to  politics,  and  they  are  settled  by 
political  tribunals,  and  are  too  dear  to  a  people  bred  in  the  school  of 
Sydney  and  Bussel  for  them  ever  to  intrust  their  final  decision,  when 
disputed,  to  a  class  of  men  who  are  so  far  removed  4om  them  as  the 
judiciary ;  a  class,  also,  who  might  decide  them  erroneously  as  well 
as  right ;  and  if  in  the  former  way,  the  consequences  might  not  be 
able  to  be  averted  except  by  a  revolution,  while  a  wrong  decision  by 
a  political  forum  can  often  be  peacefdlly  corrected  by  new  elections 
or  instructions  in  a  single  month.     And  if  the  people,  in  the  distri- 
bution of  powers  under  the  constitution,  should  ever  think  of  making 
judges  supreme  arbiters  in  political  controversies,  when  not  selected 

by,  nor,  frequently,  amenable  to  them,  nor  at  liberty  to  fol- 
[  *53  ]     low  such  various  considerations  iA  their  judgments  as  *be- 

long  to  mere  political  questions,  they  will  dethrone  themselves 
and  lose  one  of  their  own  invaluable  birthrights ;  building  up  in  this 
way, —  slowly  but  surely, —  a  new  sovereign  power  in  the  republic,  in 
most  respects  inesponsible  and  unchangeable  for  life,  and  one  more 
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dangerous,  in  theory  at  least,  than  the  worst  elective  oligarchy  in  the 
worst  of  times.  Again,  instead  of  controlling  the  people  in  political 
affairs,  the  judiciary  in  our  system  was  designed  rather  to  control 
individuals,  on  the  one  hand,  when  encroaching,  or  to  defend  them, 
on  the  other,  under  the  constitution  and  the  laws,  when  they  are 
encroached  upon.  And  if  the  judiciary  at  times  seems  to  fill  the  im- 
portant station  of  a  check  in  the  government,  it  is  rather  a  check  on 
the  legislature,  who  may  attempt  to  pass  laws  contrary  to  the  consti- 
tution, or  on  the  executive,  who  may  violate  both  the  laws  and  con* 
stitution,  than  on  the  people  themselves  in  their  primary  capacity  as 
makers  and  amenders  of  constitutions. 

Hence  the  judiciary  power  is  not  regarded  by  elementary  writers 
on  politics  and  jurisprudence  as  a  power  coordinate  or  commensurate 
with  that  of  the  people  themselves,  but  rather  coordinate  with  that  of 
the  legislature.  Kendall  v.  United  States,  12  Pet.  524.  Hence,  too,  the 
following  view  was  urged  when  the  adoption  of  the  constitution  was 
under  consideration.  '^  It  is  the  more  rational  to  suppose  that  the 
courts  were  designed  to  be  an  intermediate  body  between  the  people 
and  the  legislature,  in  order,  among  other  things,  to  keep  the  latter 
within  the  limits  assigned  to  their  authority."  Federalist,  No.  77, 
by  Hamilton.  "  Nor  does  the  conclusion  by  any  means  suppose  a 
superiority  of  the  judicial  to  the  legislative  power.  It  only  supposes 
that  the  power  of  the  people  is  superior  to  both,"  &c  &c. 

But  how  would  this  superiority  be  as  to  this  court,  if  we  could  de- 
dde  finally  on  all  the  political  claims  and  acts  of  the  people,  and 
overrule  or  sustain  them  according  only  to  our  own  views  ?  So  the 
judiciary,  by  its  mode  of  appointment,  long  duration  in  office,  and 
slight  accountability,  is  rather  fitted  to  check  legislative  power  than 
political,  and  enforce  what  the  political  authorities  have  manifestly 
ordained.  These  last  authorities  are,  by  their  pursuits  and  interests, 
better  suited  to  make  rules ;  we,  to  expound  and  enforce  them,  after 
made. 

The  subordinate  questions  which  also  arise  here  in  connection 
with  the  others,  such  as  whether  all  shall  vote  in  forming  or  amend- 
ing those  constitutions  who  are  capable  and  accustomed  to  transact 
business  in  social  and  civil  life,  and  none  others ;  and  whetlier,  in 
great  exigencies  of  oppression  by  the  legislature  itself,  and  refusal  by 
it  to  give  relief,  the  people  may  not  take  the  subject  into 
their  own  hands,  independent  of  the  legislature;.  *  and  [*d4] 
whether  a  simple  plurality  in  number  on  such  an  occasion, 
or  a  majority  of  all,  or  a  larger  proportion,  like  two  thirds  or  three 
fourths,  shall  be  deemed  necessary  and  proper  for  a  change;  and 
whether,  if  peacefully  completed,  violence  can  afterwards  be  legaUy 
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used  against  them  by  the  old  government,  if  that  is  still  in  posses- 
sion  of  the  public  property  and  public  records ;  whether  what  are 
published  and  acted  on  as  the  laws  and  constitution  of  a  State  were 
made  by  persons  duly  chosen  or  not,  were  enrolled  and  read  accord- 
ing to  certain  parliamentary  rules  or  not,  were  in  truth  voted  for  by 
a  majority  or  two  thirds ;  these,  and  several  other  questions  equally 
debatable  and  difficult  in  their  solution,  are,  in  some  aspects,  a  shade 
less  political.  But  they  are  still  political.  They  are  too  near  all  the 
great  fundamental  principles  in  government,  and  are  too  momentous 
ever  to  have  been  intrusted  by  our  jealous  fathers  to  a  body  of  men 
like  judges,  holding  office  for  life,  independent  in  salary,  and  not 
elected  by  the  people  themselves. 

Non  nostrum  tantas  componere  lites.  Where,  then,  does  our  power, 
as  a  general  rule,  begin  ?  In  what  place  runs  the  true  boundary  line  ? 
It  is  here.  Let  the  political  authorities  admit  as  valid  a  constitution 
made  with  or  without  previous  provision  by  the  legislature,  as  in  the 
last  situation  Tennessee  and  Michigan  were  introduced  into  the 
Union.  See  Federalist,  No.  40,  and  2  Ell.  Deb.  57 ;  13  Regis,  by  Y., 
95,  1164,  and  Cong.  Globe,  App.  78,  137,  147.  Let  the  collected 
will  of  the  people  as  to  changes  be  so  strong,  and  so  strongly  evinced, 
as  to  call  down  no  bills  of  pains  and  penalties  to  resist  it,  and  no 
arming  of  the  militia  or  successful  appeals  to  the  general  government 
to  suppress  it  by  force,  as  none  were  in  some  cases  abroad  as  well  as 
in  America,  and  one  recently  in  New  York,  which  might  be  cited 
beside  those  above.  See  a.  d.  1846,  and  opinion  of  their  judges. 
In  short,  let  a  constitution  or  law,  however  originating,  be  clearly 
acknowledged  by  the  existing  political  tribunals,  and  be  put  and  kept 
in  successful  operation.  The  judiciary  can  then  act  in  conformity 
to  and  under  them.  Kamper  v.  Hawkins,  1  Virg.  Cas.  74,  App. 
Then,  when  the  claims  of  individuals  come  in  conflict  under  them,  it  is 
the  true  province  of  the  judiciary  to  decide  what  they  rightfully  are  un- 
der such  constitutions  and  laws,  rather  than  to  decide  whether  those 
constitutions  and  laws  themselves  have  been  rightfully  or  wisely 
made. 

Again,  the  constitution  of  the  United  States  enumerates  specially 
the  cases  over  which  its  judiciary  is  to  have  cognizance,  but  nowhere 

includes  controversies  between  the  people  of  a  State  as  to 
[  *  55  ]     the  formation  or  change  of  their  constitutiohB.    *  See  art  3, 

§  2.  Though  at  first  the  federal  judiciary  was  empowered 
to  entertain  jurisdiction  where  a  State  was  a  party  in  a  suit,  it  has 
since  been  deprived  even  of  that  power  by  a  jealous  country,  except 
in  cases  of  disputed  boundary.  Art  3,  §  2 ;  Amendment  11 ;  Mas- 
sachusetts V,  Rhode  Island,  12  Pet  755. 
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If  it  be  asked  what  redress  have  the  people,  if  wronged  in  these 
matters,  unless  by  resorting  to  the  judiciary,  the  answer  is,  they  have 
the  same  as  in  all  other  political  matters.  In  those,  they  go  to  the 
ballot-boxes,  to  the  legislature  or  executive,  for  the  redress  of  such 
grievances  as  are  within  the  jurisdiction  of  each,  and,  for  such  as  are 
not,  to  conventions  and  amendments  of  constitutions.  And  when 
the  former  fail,  and  these  last  are  forbidden  by  statutes,  all  that  is  left 
in  extreme  cases,  where  the  suffering  -is  intolerable  and  the  prospect 
is  good  of  relief  by  action  of  the  people  without  the  forms  of  law,  is 
to  do  as  did  Hampden  and  Washington,  and  venture  action  without 
those  forms,  and  abide  the  consequences.  Should  strong  majorities 
favor  the  change,  it  generally  is  completed  without  much  violence* 
In  most  States,  where  representation  is  not  unequal,  or  the  right  of 
suffrage  is  not  greatly  restricted,  the  popular  will  can  be  felt  and 
triumph  through  the  popular  vote  and  the  delegates  of  the  people  in 
the  legislature,  and  will  thus  lead  soon,  and  peacefully,  to  legislative 
measures  ending  in  reform,  pursuant  to  legislative  countenance  and 
without  the  necessity  of  any  stronger  collateral  course.  But  when 
the  representation  is  of  a  character  which  defeats  this,  the  action  of 
the  people,  even  then,  if  by  large  majorities,  will  seldom  be  prosecuted 
with  harsh  pains  and  penalties,  or  resisted  with  arms. 

Changes,  thus  demanded  and  thus  supported,  will  usually  be  al- 
lowed to  go  into  peaceful  consummation.  But  when  not  so  allowed, 
or  when  they  are  attempted  by  small  or  doubtful  majorities,  it  must 
be  conceded  that  it  wiU  be  at  their  peril,  as  they  will  usually  be 
reabted  by  those  in  power  by  means  of  prosecutions,  and  some- 
times by  violence,  and,  unless  crowned  by  success,  and  thus  subse- 
quently ratified,  they  will  often  be  punished  as  rebellious  or  treason- 
able. 

If  the  majorities,  however,  in  favor  of  changes  happen  to  be  large, 
and  still  those  in  power  refuse  to  yield  to  them,  as  in  the  English 
revolution  of  1688,  or  in  our  own  of  1776,  the  popular  movement 
will  generally  succeed,  though  it  be  only  by  a  union  of  physical  with 
moral  strength  ;  and  when  triumphant,  it  will,  as  on  those  occasions, 
confirm  by  subsequent  forms  of  law  what  may  have  begun  without 
them. 

There  are  several  other  questions,  also,  which  may  arise  under  our 
fona  of  government  that  are  not  properly  of  judicial  cogni- 
zance. *  They  originate  in  political  matters,  extend  to  po-  [  *  56  ] 
litical  objects,  and  do  not  involve  any  pecuniary  claims  or 
consequences  between  individuals,  so  as  to  become  grounds  for 
judicial  inquiry.  These  questions  are  decided  sometimes  by  legisla- 
tures, or  heads  of  departments,  or  by  public  political  bodies,  and 
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sometimes  by  officers,  execative  or  military,  so  as  not  to  be  revisable 
here.     See  Decatur  v.  Paulding,  14  Pet.  497. 

Looking  to  all  these  considerations,  it  appears  to  me  that  we  can- 
not rightfully  settle  those  grave  political  questions  which,  in  this  case, 
have  been  discussed  in  connection  with  the  new  constitution ;  and,  as 
judges,  our  duty  is  to  take  for  a  guide  the  decbion  made  on  them  by 
the  proper  political  powers,  and,  whether  right  or  wrong  according  to 
our  private  opinions,  enforce  it  till  duly  altered.  But  it  is  not  neces« 
sary  to  rest  this  conclusion  on  reasoning  alone.  Several  precedents 
in  this  court,  as  well  as  in  England,  show  the  propriety  of  it. 

In  Foster  et  oL  v.  Neilson,  2  Pet  309,  where  the  title  to  the  prop- 
erty depended  on  the  question,  whether  the  land  was  within  a  cession 
by  treaty  to  the  United  States,  it  was  held  that  after  our  government, 
legislative  and  executive,  had  claimed  jurisdiction  over  it,  the  courts 
must  consider  that  the  question  was  a  political  one,  the  decision  of 
which,  having  been  made  in  this  manner,  they  must  conform  to.  See, 
also,  6  Pet  711,  and  Garcia  r.  Lee,  12  Pet  520 ;  13  Pet  419.  In  the 
Cherokee  Nation  v.  The  State  of  G^eorgia,  6  Pet.  20,  the  court  ex- 
pressed strong  doubts  whether  it  was  not  a  political  question,  not 
proper  for. their  decision,  to  protect  the  Cherokee  Indians  in  theij 
possessions,  and  to  restrain  the  State  of  Georgia  and  construe  and 
enforce  its  treaty  obligations.  Justice  Johnson  seemed  decisive  that 
it  was. 

In  Rhode  Island  v.  Massachusetts,  12  Pet  736,  738,  it  was  held 
that  the  boundaries  between  States  was  a  political  question  per  se^ 
and  should  be  adjusted  by  political  tribunals,  unless  agreed  to  be  set* 
tied  as  a  judicial  question,  and  in  the  constitution  so  provided  for. 
Gkurcia  v.  Lee,  ibid.  520. 

In  Barclay  v.  Russel,  3  Yes.  424,  in  respect  to  confiscations,  it  was 
held  to  be  a  political  question,  and  a  subject  of  treaty,  and  not  of 
municipal  jurisdiction,    p.  434. 

In  Nabob  of  The  Carnatic  v.. The  East  India  Company,  2  Ves.  Jr, 
56,  the  court  decided  that  political  treaties  between  a  foreign  state  and 
subjects  of  Great  Britain,  conducting  as  a  State  under  acts  of  parlia- 
ment, are  not  a  matter  of  municipal  jurisdiction,  and  to  be  examined 
and  enforced  by  the  judiciary. 

Another  class  of  political  questions,  coming  still  nearer  this,  is, 
which  must  be  regarded  as  the  rightful  government  abroad 
[  •  57  ]  •  between  two  contending  parties  ?  That  is  never  settled  by 
the  judiciary,  but  is  left  to  the  decision  of  the  general  gov- 
ernment The  Cherokee  case,  5  Pet  50 ;  and  Williams  v.  Suffolk 
Ins.  Co.  13  Pet  419 ;  2  Cranch,  241 ;  Rose  v.  Himely,  4  Cranch,  268  • 
United  States  v.  Palmer,  3  Wheat  634,  and  Gelston  i;.  Hoyt,  ibid  246 ; 
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The  Divina  Pastora,  4  Wheat  64 ;  14  Ves.  363 ;  11  Ves.  583 ; 
1  Edw.  Ad.  1. 

The  doctrines  laid  down  in  Palmer's  case  are  as  directly  applicable 
to  this  in  the  event  of  two  contending  parties  in  arms  in  a  domestic 
war  as  in  a  foreign.  If  one  is  recognized  by  the  executive  or  legisla- 
ture of  the  Union  as  the  de  facto  government,  the  judiciary,  can  only 
conform  to  that  political  decision.  See,  also,  The  Saotissima  Trini- 
dad, 7  Wheat  336,  337 ;  and,  further,  that  if  our  general  govern- 
ment recognizes  either  as  exclusively  in  power,  the  judiciary  must 
sustain  its  belligerent  rights.  See  3  Sumn.  270.  In  the  case  of  the 
City  of  Berne  v.  The  Bank  of  England,  9  Yes.  347,  it  was  held  that 
^  a  judicial  court  cannot  take  notice  of  a  foreign  government  not  ac- 
knowledged by  the  government  of  the  country  in  which  the  court 
sits."  The  same  rule  has  been  applied  by  this  court  in  case  of  a  contest 
as  to  which  is  the  true  constitution,  between  two,  or  which  possesses 
the  true  legislative  power  in  one,  of  our  own  States  —  those  citizens 
acting  under  the  new  constitutioD,  which  is  objected  to  as  irregularly 
made,  or  those  under  the  old  territorial  government  therein.  Semb. 
Scott  et  aL  v.  Jones  et  aL  5  How.  374.  In  that  case,  we  held  that  no 
writ  of  error  lies  to  us  to  revise  a  decision  of  a  state  court,  where  the 
only  question  is  the  validity  of  the  statute  on  account  of  the  political 
questioiu|  and  objections  just  named.  It  was  held,  also,  in  Williams 
v.  SuffoiR  Ins.  Co.  3  Sumn.  270,  that,  where  a  claim  exists  by  two  gov- 
ernments over  a  country,  the  courts  of  each  are  bound  to  consider  the 
claims  of  their  own  government  as  rig^jt,  being  settled  for  the  time 
being  by  the  proper  political  tribunal  And  hence  no  right  exists  in 
their  judicial  authorities  to  revise  that  decision,  pp.  273,  275 ;  S.  C. 
13  Pet  419.  ^  Omnia  rite  acta.  It  might  otherwise  happen,  that 
iibe  extraordinary  spectacle  might  be  presented  of  the  courts  of  a 
country  disavowing  and  annulling  the  acts  of  its  own  government  in 
matters  of  state  and  political  diplomacy." 

This  is  no  new  distinction  in  judicial  practice  any  more  than  in 
judicial  adjudications.  The  pure  mind  of  Sir  Matthew  Hale,  after 
much  hesitation,  at  last  consented  to  preside  on  the  bench  in  admin- 
istering the  laws  between  private  parties  under  a  government  estab- 
lished and  recognized  by  other  governments,  and  in  full  possession 
de  facto  of  the  records  and  power  of  the  kingdom,  but  with- 
out feeling  satisfied  on  inquiring,  as  a  *  judicial  question, "[  *58  ] 
into  its  legal  rights.  Cromwell  had  ^  gotten  possession  of 
the  government,"  and  expressed  a  willingness  "  to  rule  according  to 
the  laws  of  the  land" — ^by  "  red  gowns  rather  than  red  coats,"  as  he 
18  reported  to  have  quaintly  remarked.  And  this,  Hale  thought,  justi- 
fied him  in  acting  as  a  judge.     Hale's  Hist  of  the  Com.  Law,  p.  14, 
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Preface.  For  a  like  reason,  though  the  power  of  Cromwell  was  soon 
after  overturned,  and  Charles  the  Second  restored,  the  judicial  decisions 
under  the  former  remained  unmolested  on  this  account,  and  the  judi- 
ciary went  on  as  before,  still  looking  only  to  the  de  facto  government 
for  the  time  being.  Grotius  virtually  holds  the  like  doctrine.  B.  1, 
c.  4,  §  20,  and  B.  2,  c.  13,  §  11.  Such  was  the  case,  likewise,  over 
most  of  this  country,  after  the  declaration  of  independence,  till  the 
acknowledgment  of  it  by  England  in  1783.  3  Story,  Com.  on  Const 
§§  214, 215.  And  such  is  believed  to  have  been  the  course  in  France 
under  all  her  dynasties  and  regimes^  during  the  last  half  century. 

These  conclusions  are  strengthened  by  the  circumstance,  that  the 
supreme  court  of  Rhode  Island,  organized  since,  under  the  second 
new  constitution,  has  adopted  this  principle.     In  numerous  instance's, 
this  court  has  considered  itself  bound  to  follow  the  decision  of  the 
state  tribunals  on  their  own  constitutions  and  laws.     See  cases  in 
Smith  V.  Babcock,  2  Woodb.  &  Min.  216 ;  6  How.  139 ;  Elmendorf 
V.  Taylor,  10  Wheat  159 ;  Bank  of  United  States  v.  Daniel  et  oL 
12  Pet  32.     This,  of  course,  relates  to  their  validity  when  not  overrul- 
ing any  defence  set  up  under  the  authority  of  the  United  States.   None 
such  was  set  up  in  the  trial  of  Dorr,  and  yet,  after  full  hearing,  the 
supreme  court  of  Rhode  Island  decided  that  the  old  charter  and  its 
legislature  where  the  political  powers  which  they  were  bound  to  re- 
spect, and  the  only  ones  legally  in  force  at  the  time  of  thi*  transac- 
tion ;  and  accordingly  convicted  and  punished  thcT  governor  chosen 
under  the  new  constitution  for  treason,  as  being  technically  commit- 
ted,  however  pure  may  have  been  his  political  designs  or  private 
character.     Report  of  Dorr's  Trial,  1844,  pp.  130, 131.     The  reasons 
for  this  uniform  compliance  by  us  with  state  decisions  made  before 
ours  on  their  own  laws  and  constitutions,  and  not  appealed  from,  are 
.given  by  Chief  Justice  Marshall  with  much  clearness.    It  is  only  neces- 
Vary  to  refer  to  his  language  in  Elmendorf  v.  Taylor,  10  Wheat  159. 
Starting,  then,  as  we  are  forced  to  here,  with  several  political  ques- 
f  tions  arising  on  this  record,  and  those  settied  by  political  tribunals  in 
I  the  state  and  general  government,  and  whose  decisions  on  them  we 
possess  no  constitutional   authority  to  revise,  all  which, 
[  ^69  ]   apparentiy,  is  left  for  us  to  decide  is  the  •other  point — 
whether  the  statute  establishing  martial  law  over  the  whole 
State,  and  under  which  the  acts  done  by  the  defendants  are  sought 
to  be  justified,  can  be  deemed  constitutional. 

To  decide  a  point  like  this  last  is  clearly  within  judicial  cog- 
nizance, it  being  a  matter  of  private  personal  authority  and  right,  set 
up  by  the  defendants  under  constitutions  and  laws,  and  not  of  polit- 
ical power,  to  act  in  relation  to  the  making  of  the  former. 
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Firstly,  then,  in  order  to  judge  properly  whether  this  act  of  assem- 
bly was  constitutional,  let  us  see  what  was  the  kind  and  character  of 
the  law  the  assembly  intended,  in  this  instance,  to  establish,  and  un- 
der which  the  respondents  profess  to  have  acted. 

Th9  assembly  says :  <*  The  State  of  Rhode  Island  and  Providence 
Plantations  is  hereby  placed  under  martial  law,  and  the  same  is  here- 
by declcured  to  be  in  full  force  until  otherwise  ordered  by  the  general  L^ 
assembly,  or  suspended  by  proclamation  of  his  excellency  the  gov- 
ernor of  the  State."  Now,  the  words  "  martial  law","  as  here  used, 
cannot  be  construed  in  any  other  than  their  legal  sense,  long  known 
and  recognized  in  legal  precedents  as  well  as  political  history.  See 
it  in  1  Hallam's  Const.  Hist  c.  5,  p.  258  ;  1  Mac  Arthur  on  Courts- 
Martial,  33.  The  legislature  evidently  meant  to  be  understood  in 
that  sense  by  using  words  of  such  well-settled  construction,  without 
any  limit  or  qualification,  and  covering  the  whole  State  with  its  in- 
fluence, under  a  supposed  exigency  and  justification  for  such  an 
unusual  course.  I  do  .not  understand  this  to  be  directly  combated 
in  the  opinion  just  delivered  by  the  chief  justice.  That  they  could 
mean  no  other  than  the  ancient  msirtial  law  often  used  before  the 
petition  of  right,  and  sometimes  since,  is  further  manifest  from  the 
fact,  that  they  not  only  declared  "martial"  law  to  exist  over  the 
State,  but  put  their  militia  into  the  field  to  help,  by  means  of  them 
and  such  a  law,  to  suppress  the  action  of  those  denominated  "  insur- 
gents," and  this  without  any  subordination  to  the  civil  power,  or  any 
efforts  in  conjunction  and  in  cooperation  with  it  The  defendants 
do  not  aver  the  existence  of  any  civil  precept  which  they  were  aiding 
civil  officers  to  execute,  but  set  up  merely  military  orders  under  martial 
law.  Notwithstanding  this,  however,  some  attempts  have  been  made 
at  another  construction  of  this  act,  somewhat  less  offensive,  by  con- 
sidering it  a  mere  equivalent  to  the  suspension  of  the  habeas  corpuSj 
and  another  still  to  regard  it  as  referring  only  to  the  military  code 
used  in  the  armies  of  the  United  States  and  England.  But 
when  the  legislature  enacted  *  such  a  system  "  as  martial  [  *  60  ] 
law,"  what  right  have  we  to  say  that  they  intended  to  estab- 
lish something  ebe  and  something  entirely  different?  A  suspen- 
sion, for  instance,  of  the  writ  of  habeas  corpus^ — a  thing  not  only 
unnamed  by  them,  but  wholly  unlike,  and  far  short,  in  every  view,  of 
what  they  both  said  and  did  ?  Because  they  not  only  said,  eo  nomine^ 
that  they  established  "  martial  law,"  but  they  put  in  operation  its 
principles ;  principles  not  relating  merely  to  imprisonment,  like  the 
suspension  of  the  habeas  corpus^  but  forms  of  arrest  without  warrant, 
breaking  into  houses  where  no  offenders  were  found,  and  acting  ex- 
clusively under  military  orders  rather  than  civil  precepts. 
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Had  the  legislature  meant  merely  to  suspend  the  writ  of  habeas 
corpus^  they,  of  course,  would  have  said  that,  and  nothing  more.  A 
\mei  examination  will  show,  also,  that  they  did  not  thus  intend  to 
put  in  force  merely  some  modern  military  code,  such  as  the  articles 
of  war  made  by  congress,  or  those  under  the  mutiny  act  in  England. 
They  do  not  mention  either,  and  what  is  conclusive  on  this,  neither 
would  cover  nor  protect  them,  in  applying  the  provisions  of  those 
laws  to  a  person  situated  like  the  plaintiff.  For  nothing  is  better 
settled  than  that  military  law  applies  only  to  the  military;  but 
^martial  law"  is  made  here  to  apply  to  all.  Hough  on  Courts* 
Martial,  384,  note ;  27  State  Trials,  625,  in  Theobald  Wolfe  Tone's 
case. 

The  present  laws  for  the  government  of  the  military  in  England, 
ako,  do  not  exist  in  the  vague  and  general  form  of  martial  law,  but 
are  explicitly  restricted  to  the  military,  and  are  allowed  as  to  them 
only  to  prevent  desertion  and  mutiny,  and  to  preserve  good  disci- 
pline. 1  Bl.  Coxa,  412 ;  1  Mac  Arthur  on  Courts- Martial,  p.  20.  So, 
in  this  country,  legislation  as  to  the  military  is  usually  confined  to 
the  general  government,,  where  the  great  powers  of  war  and  peace 
reside.  And  hence,  under  those  powers,  congress,  by  the  act  of  1806 
(2  Stats,  at  Large,  369,)  has  created  the  articles  of  war,  "  by  which 
tlie  armies  of  the  United  States  shall  be  governed,"  and  the  militia, 
when  in  actual  service,  and  only  they.  To  show  this  is  not  the  law 
by  which  other  than  those  armies  shall  be  goyerned,  it  has  been  foimd 
necessary,  in  order  to  include  merely  the  drivers  or  artificers  <'  in  the 
service,"  and  the  militia  after  mustered  into  it,  to  have  special  statu- 
tory sections.  See  articles  96  and  97.  Till  mustered  together,  even 
the  militia  are  not  subject  to  martial  law.  5  Wheat  20 ;  3  Story 
Com.  Const  §  120.  And  whenever  an  attempt  is  made  to  embrace 
others  in  its  operation,  not  belonging  to  the  military  or  militia,  nor 
having  ever  agreed  to  the  rules  of  the  service,  well  may  they  say, 
we  have  not  entered  into  such  bonds,  —  in  hose  vinctilay  nan 
[  •  61  ]  vent  •2  Hen.  BL  99 ;  1  BL  Com.  408,  414 ;  1  D.  &  E.  493, 
550,  784 ;  27  State  Trials,  625.  Well  may  they  exclaim  as 
in  Magna  Charta,  that  '<  no  freeman  shall  be  taken  or  imprisoned 
but  by  the  lawful  judgment  of  his  equals,  or  by  the  law  of  the  land." 
There  is  no  pretence  that  this  plaintijfF,  the  person  attempted  to  be 
arrested  by  the  violence  exercised  here,  was  a  soldier  or  militia-man 
then  mustered  into  the  service  of  the  United  States,  or  of  Rhode 
Island,  or  subject  by  its  laws  to  be  so  employed,  or  on  that  account 
sought  to  be  seized.  He  could  not,  therefore,  in  this  view  of  the 
case,  be  arrested  under  this  limited  and  different  kind  of  military  laW| 
nor  bouses  be  broken  into  for  that  purpose,  and  by  that  authority. 
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So  it  is  a  settled  principle,  even  in  England,  that  '^  under  the 
British  constitation,  the  military  law  does  in  no  respect  either  super-  ^ 
sede  or  interfere  with  the  civil  law  of  the  realm,"  and  that ''  the  former 
is  in  general  subordinate  to  the  latter,''  Tytler  on  Military  Law,  365; 
while  ^martial  law"  overrides  them  all.  The  articles  of  war,  like- 
wise, are  not  only  authorized  by  permanent  rather  than  temporary 
legislation,  but  they  are  prepared  by  or  under  it  with  punishments 
and  rules  before  promulgated,  and  known  and  assented  to  by  those 
few  who  are  subject  to  them,  as  operating  under  established  legal 
principles,  and  the  customary  military  law  of  modern  times.  1  East, 
306,  313 ;  Pain  t;.  Willard,  12  Wheat.  539,  and  also  19 ;  1  MacArthur, 
Courts-Martial,  13  and  215.  They  are  also  definite  in  the  extent  of 
authority  under  them,  as  to  subject-matter  as  well  as  persons,  as  they 
regulate  and  restrain  within  more  safe  limits  the  jurisdiction  to  be 
used,  and  recognize  and  respect  the  civil  rights  of  those  not  subject 
to  it,  and  even  of  those  whor  are,  in  all  other  matters  than  what  are 
military  and  placed  under  military  cognizance.  2  Stephen  on  Laws 
of  England,  602 ;  9  Bac  Abr.,  Soldier,  F. ;  Tytier  on  Military  Law, 
119.  And  as  a  farther  proof  how  rigidly  the  civil  power  requires  the 
military  to  confine  even  the  modified  code  martial  to  the  military, 
and  to  what  are  strictiy  military  matters,  it  cannot,  without  liability  1/ 
to  a  private  suit  in  the  judicial  tribunals,  be  exercised  on  a  soldier 
himself  for  a  cause  not  military,  or  over  which  the  officer  had  no 
right  to  order  him ;  as,  for  example,  to  attend  school  instruction,  or 
pay  an  assessment  towards  it  out  of  his  wages.  4  Taunt  67 ;  4 
Manle  &  Selw.  400 ;  2  Hen.  Bl.  103,  537  ;  3  Cranch,  337  ;  7  Johns. 
96. 

The  prosecution  of  Grovemor  Wall,  in  England,  for  causing,  when 
he  was  in  military  conmiand,  a  soldier  to  be  seized  and  flogged  so 
that  he  died,  for  an  imputed  offence  not  clearly  military,  and  by  a 
pretended  court-martial,  without  a  full  trial,  and  executing 
Wall  for  the  offence  after  a  lapse  of  twenty  years,  ^illustrate  [  *  62  ] 
how  jealously  the  exerdse  of  any  martial  power  is  watched 
in  England,  though  in  the  army  itself,  and  on  its  own  members. 
See  Annual  Register  for  1802,  p.  569 ;  28  State  Trials,  p.  52,  How- 
ell's ed« 

How  different  in  its  essence  and  forms,  as  well  as  subjects,  firom 
the  articles  of  war  was  tiie  ^  martial  law"  established  here  over  the 
whole  people  of  Bhode  Island,  may  be  seen  by  adverting  to  its  char- 
acter for  a  moment,  as  described  in  judicial  as  well  as  political  history. 
It  exposed  tiie  whole  population,  not  only  to  be  seized  without  war- 
rant or  oath,  and  their  houses  broken  open  and  rifled,  and  this  where 
the  municipal  law  and  its  officers  and  courts  remained  undisturbed 
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and  able  to  punish  all  offences,  bat  to  send  prisoners,  thns  summarily 
arrested  in  a  civil  strife,  to  all  the  harsh  pains  and  penalties  of  courts- 
martial,  or  extraordinary  commissions,  and  for  all  kinds  of  supposed 
offences.  By  it,  every  citizen,  instead  of  reposing  under  the  shield 
of  known  and  fixed  laws  as  to  his  liberty,  property,  and  life,  exists 
with  a  rope  round  his  neck,  subject  to  be  hung  up  by  a  military 
despot  at  the  next  lamp-post,  under  the  sentence  of  some  drum-head 
court-martial.  See  Simmons's  Pract.  of  Courts-Martial,  40.  See 
such  a  trial  in  Hough  on  Courts- Martial,  383,  where  the  victim  on 
the  spot  was  "  blown  away  by  a  gun,*'  "  neither  time,  place,  nor 
persons  considered."  As  an  illustration  how  the  passage  of  such  a 
law  may  be  abused.  Queen  Mary  put  it  in  force  in  1558,  by  proclama- 
tion merely,  and  declared,  <'  that  whosoever  had  in  his  possession  any 
heretical,  treasonable,  or  seditious  books,  and  did  nor  presently  burn 
them,  without  reading  them  or  showing  them  to  any  other  person, 
should  be  esteemed  a  rebel,  and  without  any  further  delay  be  exe- 
cuted by  the  martial  law."     Tytler  on  Military  Law,  p.  60,  c.  1,  §  1. 

For  convincing  reasons  like  these,  in  every  country  which  makes 
any  claim  to  political  or  civil  liberty,  "  martial  law,"  as  here  at- 
tempted, and  as  once  practised  in  England  against  her  own  people, 
has  been  expressly  forbidden  there  for  near*  two  centuries,  as  well  as 
by  the  principles  of  every  other  free  constitutional  government.  1 
Hallam's  Const.  Hist.  420.  And  it  would  be  not  a  little  extraordi- 
nary, if  the  spirit  of  our  institutions,  both  state  and  national,  was 
not  much  stronger  than  in  England  against  the  unlimited  exercise  of 
martial  law  over  a  whole  people,  whether  attempted  by  any  chief 
magistrate,  or  even  by  a  legislature. 

It  is  true,  and  fortunate  it  is  that  true,  the  consequent  actual  evil 
in  this  instance  from  this  declaration  of  martial  law,  was  smaller  than 
might  have  been  naturally  anticipated.  But  we  must  be  thankful  for 
this,  not  to  the  harmless  character  of  the  law  itself,  but  rather 
(  *  63  ]  to  an  inability  to  arrest  many,  or  from  the  *  small  opposi* 
tion  in  arms,  and  its  short  continuance,  or  from  the  deep 
jealousy  and  rooted  dislike  generally  in  this  country  to  any  approach 
to  the  reign  of  a  mere  military  despotism.  Unfortunately,  the  legis- 
lature had  probably  heard  of  this  measure  in  history,  and  even  at  our 
Revolution,  as  used  by  some  of  the  British  generals  against  those 
considered  rebels ;  and,  in  the  confrision  and  hurry  of  the  crisis,  seem 
to  have  rushed  into  it  suddenly,  and,  I  fear,  without  a  due  regard  to 
^  private  rights,  or  their  own  constitutional  powers,  or  the  supervisory 
authority  of  the  general  government  over  wars  and  rebellions. 

Having  ascertained  the  kind  and  character  of  the  martial  law 
established  by  this  act  of  assembly  in  Rhode  Island,  we  ask  next. 
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hoW|  under  the  general  principles  of  American  jurisprudence  in  mod« 
em  times,  such  a  law  can  properly  exist,  or  be  judicially  upheld.  A 
brief  retrospect  of  the  gradual,  but  decisive,  repudiation  of  it  in 
England,  will  exhibit  many  of  the  reasons  why  such  a  law  cannot 
be  rightfully  tolerated  anywhere  in  this  country. 

One  object  of  parliamentary  inquiry,  as  early  as  1620,  was  to 
check  the  abuse  of  martial  law  by  the  king,  which  had  prevailed  be- 
fore. '  Tytler  on  Military  Law,  502.  The  petition  of  right,  in  the 
fiist  year  of  Charles  L,  reprobated  all  such  arbitrary  proceedings  in 
the  just  terms  and  in  the  terse  language  of  that  great  patriot  as  well 
as  judge,  Sir  Edward  Coke,  and  prayed  they  might  be  stopped  and 
never  repeated.  To  this  the  king  wisely  replied :  "  Soil  droit  fait 
come  est  desiri — Let  right  be  done  as  desired."  Petition  of  Right 
in  Statutes  at  Large,  1  Charles  L  Putting.it  in  force  by  the  king 
alone,  was  not  only  restrained  by  the  petition  of  right  early  in  the 
seventeenth  century,  but  virtually  denied  as  lawful  by  the  declaration 
of  rights  in  1688.  Tytler  on  Military  Law,  307.  Hallam,  therefore, 
in  his  Constitutional  History,  420,  declares  that  its  use  by  '^  the  com- 
missions to  try  military  offenders  by  martial  law,  was  a  procedure 
necessary  within  certain  limits  to  the  discipline  of  an  army,  but  un- 
warranted by  the  constitution  of  this  country."  Indeed,  a  distin- 
guished English  judge  has  since  said,  that  '<  martial  law,"  as  of  old, 
now  ^<  does  not  exist  in  England  at  all,"  ^^  was  contrary  to  the  con- 
stitution, and  has  been  for  a  century  totally  exploded."  Ghrant  v. 
Gould,  2  Hen.  Bl.  69 ;  1  Hale,  P.  C.  346 ;  Hale,  Com.  Law,  c  2, 36 ; 
1  MacArthur,  55.  This  is  broad  enough,  and  is  correct  as  to  the 
oonmiunity  generally  in  both  war  and  peace.  No  question  can  exisi 
as  to  the  correctness  of  this  doctrine  in  time  of  peace.  The  mutiny 
act  itself,  for  the  government  of  the  army,  in  36  Greo.  III.  c.  24,  §  1, 
begins  by  reciting :  ^^  Whereas,  no  man  can  be  forejudged 
of  life  or  limb,  or  subjected,  *  in  time  of  peace,  to  any  pun-  [  *  64  ] 
»hment  within  the  realm  by  martial  law »  Simmons's 
Pract  of  Courts- Martial,  38. 

Lord  Coke  says,  in  3  Inst  Six  ^^  If  a  lieutenant,  or  other  that  hath  C 
commission  of  martial  authority  in  time  of  peace,  hang  or  otherwise 
execute  any  man  by  color  of  martial  law,  this  is  murder."  '^  Tbom. 
Count  de  Lancaster,  being  taken  in  open  insurrection,  was,  by  judg- 
ment of  martial  law,  put  to  death,"  and  this,  though  during  an  insur- 
rection, was  adjudged  to  be  murder,  because  done  in  time  of  peace, 
and  while  the  courts  of  law  were  open.  1  Hallam's  Const.  Hist. 
260.  The  very  first  mutiny  act,  therefore,  under  William  III.,  was 
cautious  to  exonerate  all  subjects  except  the  military  from  any  pun- 
ishment by  martial  law.     Tytler  on  Military  Law,  19,  note.     In  this 
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manner  it  has  become  gradually  established  in  England,  that  in  peace 
the  occurrence  of  civil  strife  does  not  justify  individuals,  or  the  mili- 
tary, or  the  king,  in  using  martial  law  over  the  people. 

It  appears,  also,  that  nobody  has  dared  to  exercise  it,  in  war  or 
peace,  on  the  community  at  laxge,  in  England,  for  the  last  century 
and  a  half,  unless  sjpecially  enacted  by  parliament,  in  some  great  ex- 
igency and  under  various  restrictions,  and  then  under  the  theory,  not 
that  it  is  consistent  with  bills  of  rights  and  constitutions,  but  that 
parliament  is  omnipotent,  and  for  sufficient  cause  may  override  and 
trample  on  them  all,  temporarily. 

After  the  civil  authorities  have  become  prostrated  in  particular 
places,  and  the  din  of  arms  has  reached  the  most  advanced  stages  of 
intestine  commotions,  a  parliament  which  alone  furnishes  the  means 
of  war,  —  a  parliament  unlimited  in  its  powers,  —  has,  in  extremis^ 
on  two  or  three  occasions,  ventured  on  martial  law  beyond  the  mili- 
tary ;  but  it  has  usually  confined  it  to  the  particular  places  thus  situ- 
ated, limited  it  to  the  continuance  of  such  resistance,  and  embraced 
in  its  scope  only  those  actually  in  arms.  Thus  the  ^  insurrection 
act "  of  November,  1796,  for  Ireland,  passed  by  the  parliament  of 
England,  extended  only  to  let  magistrates  put  people  <<  out  of  the 
king's  peace,"  and  subject  to  military  arrest,  under  certain  circum- 
stances. Even  then,  though  authorized  by  parliament,  like  the  gen- 
eral government  here,  and  not  a  State,  it  is  through  the  means  of  the 
civil  magistrate,  and  a  clause  of  indemnity  goes  with  it  against  pros- 
ecutions in  the  ^^  king's  ordinary  courts  of  law."  Annual  Register, 
173,  for  A.  D.  1798 ;  1  Mac  Arthur,  Courts-Martial,  34.  See  also  the 
cases  of  the  invasions  by  the  Pretender  in  1715  and  1745,  and  of  the 
Irish  rebellion  in  1798.  Tyder  on  MiUtary  Law,  48,  49,  369,  370, 
App.  No.  6,  p.  402,  the  act  passed  by  the  Irish  ParL ;  Sim- 
[  •  65  ]  mons's  *  Practice  of  Courts-Martial,  App.  633.  When 
speaking  of  the  absence  of  other  and  sound  precedents  to 
justify  such  martial  law  in  modern  times  here,  I  am  aware  that 
something  of  the  kind  may  have  been  attempted  in  some  of  the 
doings  of  the  British  colonial  governors  towards  this  country  at  the 
Revolution. 

In  the  Annual  Register  for  1775,  p.  133,  June  12,  it  may  be  seen 
that  General  Gage  issued  his  proclamation,  pardoning  all  who  would 
submit,  except  Samuel  Adams  and  John  Hancock,  and  further  de- 
daiing,  ^'  that,  as  a  stop  was  put  to  the  due  course  of  justice,  martial 
law  should  take  place  till  the  laws  were  restored  to  their  due  effi- 
cacy." 

Though  the  engagements  at  Lexington  and  Concord  happened  on 
the  19th  of  April,  1775;  though  parliament  had  in  February  previous 
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declared  the  colonies  to  be  in  a  state  of  rebellion ;  ibid.  247 ;  and 
though  thousands  of  militia  had  assembled  near  Bunker  Hill  before 
the  13th  of  June,  no  martial  law  had  been  established  by  parliament; 
and  not  till  that  day  did  General  Grage,  alone  and  unconstitutionally, 
undertake,  in  the  language  of  our  fathers,  to  ^  supersede  the  course 
of  the  common  law,  and,  instead  thereof,  to  publish  and  order  the 
use  and  exercise  of  martial  law."  Ibid.  261 ;  Journal  of  Old  Cong. 
147,  a  declaration  on  6th  July,  1775,  drawn  up  by  J.  Dickinson. 

Another  of  these  outrages  was  by  Lord  Dunraore,  in  Virginia, 
November  7,  1775,  not  only  declaring  all  the  slaves  of  rebels  free, 
but  "  declaring  martial  law  to  be  enforced  throughout  this  colony." 
Annual  Register  for  1775,  p.  28;  4  American  Archives,  74.  This 
was,  however,  justly  denounced  by  the  Virginia  assembly  as  an 
^assumed  power,  which  the  king  himself  cannot  exercise,"  as  it 
"  annuls  the  law  of  the  land,  and  introduces  the  most  execrable  of 
all  systems,  martial  law."  4  American  Archives,  87.  It  was  a  return 
to  the  unbridled  despotism  of  the  Tudors,  which,  as  abready  shown, 
one  to  two  hundred  years  before,  had  been  accustomed,  in  peace  as 
well  as  war,  to  try  not  only  soldiers  under  it,  but  others,  and  by 
courts-martial  rather  than  civil  tribunals,  and  by  no  settled  laws  in- 
stead of  the  municipal  code,  and  for  civil  offences  no  less  than  mili- 
tary ones.  2  Hen.  Bl.  85 ;  3  Instit  52  ;  Stats,  at  Large,  1  Charles  L ; 
Tytler  on  Military  Law,  passim. 

Having  thus  seen  that  <^  martial  law "  like  this,  ranging  over  a 
whole  people  and  State,  was  not  by  our  fathers  considered  proper  at 
all  in  peace  or  during  civil  strife,  and  that,  in  the  country  from  which 
we  derive  most  of  our  jurisprudence,  the  king  has  long  been  forbid- 
den to  put  it  in  force  in  war  or  peace,  and  that  parliament  never,  in 
the  most  extreme  cases  of  rebellion,  allows  it,  except  as 
being  sovereign  and  unlimited  in  power,  *  and  under  pecu-  [  *  66  ] 
liar  restrictions,  the  next  inquiry  is,  whether  the  legislature 
of  Rhode  Island  could,  looking  to  her  peculiar  situation  as  to  a  consti- 
tution, rightfully  establish  such  a  law  under  the  circumstances  exist- 
ing there  in  1842.  And,  to  meet  this  question  broadly,  whether  she 
oould  do  it,  regarding  those  circumstances,  first,  as  constituting  peace, 
and  next,  as  amounting  to  war.  In  examining  this,  I  shall  refrain 
from  discussing  the  points  agitated  at  the  bar,  whether  the  old  char- 
ter under  jv^hich  it  took  place  was  a  wise  one  for  a  republic,  or  whether 
the  acts  of  the  legislature  rendering  it  so  highly  penal  to  resort  to 
peacefril  measures  to  form  or  put  into  operation  a  new  constitution 
without  their  consent*,  and  establishing  '<  martial  law"  to  suppress 
them,  were  characterized  by  the  humanity  and  the  civilization  of  the 
psesent  age  towards  their  own  fellow-citizens.     But  I  shall  merely 
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inquire,  first,  whether  it  was  within  the  constitational  power  of  that 
legislature  to  pass  such  a  law  as  this  during  peace,  or,  in  other  words, 
before  any  lawful  and  competent  declaration  of  war;  leaving  aU 
questions  of  mere  expediency,  as  belonging  to  the  States  themselves 
rather  than  the  judiciary,  and  being  one  of  the  last  persons  to  treat 
any  of  them  with  disrespect,  or  attempt  to  rob  them  of  any  legiti- 
mate power. 

At  the  outset  it  is  to  be  remembered,  that,  if  parliament  now  exer- 
cises such  a  power  occasionally,  it  is  only  under  various  limitations 
and  restrictions,  not  attended  to  in  this  case,  and  only  because  the 
power  of  parliament  is,  by  the  English  constitution,  considered  as 
unlimited  or  omnipotent.  But  here,  legislative  bodies,  no  less  than 
the  executive  and  judiciary,  are  usually  not  regarded  as  omnipotent. 
They  are  in  this  country  now  limited  in  their  powers,  and  placed 
under  strong  prohibitions  and  checks.  8  Wheat  88 ;  3  Smedes  & 
Marshall,  673. 

This  court  has  declared,  that  "  the  legislatures  axe  the  creatures  of 
,/  the  constitution.  They  owe  their  existence  to  the  constitution.  They 
derive  their  powers  from  the  constitution.  It  is  their  commission, 
and  therefore  all  their  acts  must  be  conformable  to  it,  or  else  they 
will  be  void."  Vanhome's  Lessee  v.  Dorrance,  2  Dall.  308 ;  Vattel, 
c  3,  §  34.  In  most  of  our  legislatures,  also,  as  in  ILhode  Island  in 
A.  D.  1798,  by  a  fundamental  law,  there  has  been  incorporated  into 
their  constitutions  prohibitions  to  make  searches  for  papers  or  per- 
sons without  a  due  warrant,  and  to  try  for  offences  except  by  indict- 
ment, unless  in  cases  arising  in  the  army,  or  navy,  or  militia  them- 
selves. 

The  genius  of  our  liberties  holds  in  abhorrence  all  irregular  inroads 
upon  the  dwelling-houses  and  persons  of  the  citizen,  and 
[  'G?  ]  •with  a  wise  jealousy  regards  them  as  sacred,  except  when 
assailed  in  the  established  and  allowed  forms  of  municipal 
law.  Three  of  the  amendments  to  the  constitution  of  the  United 
States  were  adopted,  under  such  influences,  to  guard  against  abuses 
of  power  in  those  modes  by  the  general  government,  and  evidently 
to  restrict  even  a  modified  "  martial  law  "  to  cases  happening  among 
military  men,  or  the  militia  when  in  actual  service.  For  one  of 
them,  amendment  fourth,  expressly  provides,  that  ^  the  right  of  the 
people  to  be  secured  in  their  persons,  houses,  papers,  and  effects, 
against  unreasonable  searches  and  seizures,  shedl  not  be  violated ;  and 
no  warrants  shall  issue  but  upon  probable  cause,  supported  by  oath 
or  affirmation,  and  particularly  describing  the  jdace  to  be  searched, 
and  the  persons  or  things  to  be  seized."  The  others  are  amendments 
third  and  fifth.     And   who   could  hold  for  a  moment,  when  the 
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writ  of  habeas  corpus  cannot  be  suspended  by  the  legislature  itself, 
either  in  the  general  government  or  most  of  the  States,  without  an 
express  constitutional  permission,  that  all  other  writs  and  laws  could 
be  suspended,  and  martial  law  substituted  for  them  over  the  whole 
State  or  country,  without  any  express  constitutional  license  to  that 
effect,  in  any  emergency  ?  Much  more  is  this  last  improbable,  when 
even  the  mitigated  measure,  the  suspension  of  the  writ  of  habeas 
corpus^  has  never  ^et  been  found  proper  by  congress,  and,  it  is  be- 
lieved, by  neither^^  the  States,  since  the  federal  constitution  was 
adopted*    3  Story's  Comm.  on  Const  §  1325.  ^ 

Again,  the  act  of  June  24,  1842,  as  an  act  of  legislation  by 
Rhode  Island,  was  virtually  forbidden  by  the  express  declaration  of 
principles  made  by  the  Rhode  Island  assembly  in  1798 ;  and  also  by 
the  views  expressed  through  the  delegates  of  their  people  upon  adopt- 
ing the  federal  constitution,  June  16, 1790.  These  may  be  seen  in 
1  Elliott's  Deb.  370,  declaring,  in  so  many  words,  "  that  every  person 
has  a  right  to  be  secure  from  all  unreasonable  searches  and  seizures 
of  his  person,  his  papers,  or  his  property,"  and  warrants  to  search 
without  oath  and  seizures  by  general  warrant  are  <<  oppressive,"  and 
**  ought  not  to  be  granted." 

But  as  these  views  were  expressed  in  connection  with  the  consti- 
tution of  the  general  government,  though  avowed  to  be  the  principles 
of  her  people  generally,  and  as  the  doings  in  1798,  were  in  the  form 
of  a  law,  and  not  a  constitution,  it  was  subject  to  suspension  or 
tepeal ;  and  hence  it  will  be  necessary  to  look  into  th^  charter  to 
Rhode  Island  of  1663,  her  only  state  constitution  till  1842,  to  see  if 
there  be  any  limitation  in  that  to  legislation  like  this,  establishing 
martial  law. 

So  far  from  that  charter,  royal  as  it  was  in  origin,  per- 
mitting *  an  unlimited  authority  in  the  legislature,  it  will  [  *  68  ] 
be  found  expressly  to  forbid  any  laws  "  contrary  and  repug- 
nant unto  "  "  the  laws  of  this  our  realm  of  England,"  and  to  require 
them  to  be,  <^  as  near  as  may  be,  agreeable  "  to  those  laws.     See 
Document,  12. 

This,  so  far  from  countenancing  the  establishment  of  martial  law 
in  Rhode  Island,  contrary  to  the  petition  of  right  in  England  and  her 
bill  of  rights,  regulated  it  by  the  same  restrictions,  <*  as  near  as  may 
be."  Nor  did  our  Revolution  of  a.  d.  1776,  remove  that  restraint,  so 
£aj  as  respects  what  was  then  the  body  of  English  laws.  For 
although  Rhode  Island  chose  to  retain  that  charter  with  this  restric- 
tion after  the  Revolution,  and  made  no  new  constitution  with  other 
fimitations  till  1842  or  1843,  yet  probably  <'  the  laws  of  England " 
foorMdden  to  be  violated  by  her  legislature  must  be  considered  such  as 
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existed  when  the  charter  was  granted  in  1663,  and  as  continued  down 
to  1776.  After  that,  her  control  over  this  country  de  jure  ceasing,  a 
conformity  to  any  new  laws  made  would  not  be  required.  But 
retaining  the  charter  as  the  sole  guide  and  limit  to  her  legislature 
until  she  formed  a  new  constitution,  it  seems  clear  that  her  legisla- 
ture had  no .  right,  on  the  2dth  of  June,  1842,  to  put  the  whole  State 
under  martial  law  by  any  act  of  parliament  in  force  in  England,  in 
1663  or  in  1776,  because  none  such  was  then  in  force  there,  nor  by 
any  clause  whatever  in  her  charter,  as  will  soon  be  shown,  nor  by 
any  usages  in  her  history,  nor  by  any  principles  which  belong  to  con- 
stitutional governments  or  the  security  of  public  liberty. 

To  remove  all  doubt  on  this  subject,  the  charter  does  expressly 
allow  ^'  martial  law  "  in  one  way  and  case  to  be  declared,  and  thus 
impliedly  forbids  it  in  any  other.  Expressio  tmius  est  eocclusio  aUerius. 
But  so  far  from  the  martial  law  allowed  by  it  being  by  permission 
of  the  legislature  and  over  the  whole  State,  it  was  to  be  declared  only 
in  war  waged  against  a  public  enemy,  and  then  by  the  "  military 
officer  "  appointed  to  conmiand  the  troops  so  engaged ;  and  then  not 
over  their  whole  territory  and  all  persons  and  cases,  but  he  was  to 
"  use  and  exercise  the  law  martial  in  such  cases  only  as  occasion 
shall  necessarily  require."     p.  15. 

Even  this  power,  thus  limited,  as  before  shown,  related  to  th6 
troops  of  the  State,  and  those  liable  to  serve  among  them  in  an 
exigency,  and  when  in  arms  against  an  enemy.  They  did  not  touch 
opponents,  over  whom  they  could  exercise  only  the  municipal  laws 
if  non-combatants,  and  only  the  law  of  nations  and  belligerent  rights 
when  in  the  field,  and  after  war  or  rebellion  is  recognized  as  existing 
by  the  proper  authorities.  Again,  it  would  be  extraordinary 
[  *  69  ]  indeed  if  in  England  *the  king  himself  is  restrained  by 
Magna  Ch^rta  and  by  the  petition  as  well  as  declaration  of 
rights,  binding  him  to  these  limits  against  martial  law  since  the 
Revolution  of  1688,  4  Bl.  Com.  440 ;  2  Pet  656,  and  yet  he  could 
grant  a  charter  which  should  exonerate  others  from  the  obligations 
of  Magna  Charta  and  the  general  laws  of  the  kingdom,  or  that  they 
could  be  exonerated  under  it  as  to  the  power  of  legislation,  and  do 
what  is  against  the  whole  body  of  English  lawB  since  the  end  of  the 
sixteenth  century,  and  what  parliament  itself,  in  its  omnipotence  and 
freedom  from  restrictions,  has  never,  in  the  highest  emergencies, 
thought  it  proper  to  do  without  numerous  limitations,  regulations, 
and  indemnities,  as  before  explained. 

Besides  this,  it  may  well  be  doubted  whether,  in  the  nature  of  the 
legislative  power  in  this  country,  it  can  tfe  considered  as  anywhere 
rightfully  authorized,  any  more  than  the  executive,  to  suspend  of 


DECEMBER  TERM,  1848.  37 

Luther  v.  Borden.    7  H. 

abolish  the  whole  securities  of  person  and  property  at  its  pleasure ; 
and  whether,  since  the  petition  of  right  was  granted,  it  has  not  been 
considered  as  unwarrantable  for  any  British  or  American  legislative 
body,  not  omnipotent  in  theory  like  parliament,  to  establish  in  a 
whole  country  an  unlimited  reign  of  martial  law  over  its  whole  ' 
population ;  and  whether  to  do  this  is  not  breaking  up  the  founda- 
tions of  all  sound  municipal  rule,  no  less  than  social  order,  and  restor-  , 
ing  the  reign  of  the  strongest,  and  making  mere  physical  force  the 
test  of  right. 

All  our  social  usages  and  political  education,  as  well  as  our  consti- 
tutional  checks,  sure  the  other*  way.  It  would  be  alarming  enough  to 
sanction  here  an  unlimited  power,  exercised  either  by  legislatures,  or 
the  executive,  or  courts,  when  all  our  governments  are  themselves 
governments  of  limitations  and  checks,  and  of  fixed  and  known  laws, 
and  the  people  a  race  above  all  others  jealous  of  encroachments  by 
those  in  power.  And  it  is  far  better  that  those  persons  should  be 
without  tiie  protection  of  the  ordinary  laws  of  the  land  who  disregard 
them  in  an  emergency,  and  should  look  to  a  grateful  country  for 
indemnity  and  pardon,  than  to  allow  beforehand,  the  whole  frame  of 
jurisprudence  to  be  overturned,  and  every  thing  placed  at  the  mercy 
.of  the  bayonet 

No  tribunal  or  department  in  our  system  of  governments  ever  can  ^ 
be  lawfully  authorized  to  dispense  with  the  laws,  like  some  of  the 
tyrannical  Stuarts,  or  to  repeal,  or  abolish,  or  suspend  the  whole  body 
of  them ;  or  in  other  words,  appoint  an  unrestrained  military  dictator 
at  the  head  of  armed  men.  ^ 

Whatever  stretches  of  such  power  may  be  ventured  on  in  great 
crises,  they  cannot  be  upheld  by  the  laws,  as  they  prostrate  the  laws 
and  ride  triumphant  over  and  beyond  them,  however  the 
•  assembly  of  Rhode  Island,  under  the  exigency,  may  have  [  *  70  ] 
hastily  supposed  that  such  a  measure  in  this  instance  was 
constitutionaL     It  is  but  a  branch  of  the  omnipotence  claimed  by 
parliament  to  pass  bills  of  attainder,  belonging  to  the  same  dangerous 
and  arbitrary  family  with  martial  law.     But  even  those  have  ceased 
to  succeed  in  England  under  the  lights  of  the  nineteenth  century,  and 
are  expressly  forbidden  by  the  federal  constitution ;  and  neither  ought 
ever  to  disgrace  the  records  of  any  free   government     Such  laws 
(and  martial  law  is  only  still  baser  and  more  intolerable  than  bills  of 
attainder)  Mr.  Madison  denounces,  as  <<  contrary  to  the  first  princi- 
ples of  the  social  compact,  and  to  every  principle  of  sound  legislation." 
Federalist,  No.  44. 

In  short,  then,  there  was  nothing  peculiar  in  the  condition  of  Rhode 
Island  as  to  a  constitution  in  1842,  which  justified  her  legislature  in 
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peace,  more  than  the  legislature  of  any  other  State,  to  declare  martial 
/  law  over  her  whole  people ;  but  there  was  much  in  her  ancient 
charter,  as  well  as  in  the  plainest  principles  of  constitutional  liberty, 
^  to  forbid  it.  Considering  this,  then,  and  that  some  cases  already 
cited  show  that  domestic  violence  is  still  to  be  regarded,  not  as  a 
state  of  war,  giving  belligerent  rights,  but  as  conferring  only  the 
powers  of  peace  in  a  State,  through  its  civil  authorities,  aided  by  its 
militia,  till  the  general  government  interferes  and  recognizes  the  con- 
test as  a  war,  this  branch  of  our  inquiries  as  to  martial  law  would 
end  here,  upon  my  view  of  the  pleadings,  because  the  defendants 
justify  under  that  law,  and  because  the  state  legislature  alone  pos- 
sessed no  constitutional  authority  to  establish  martial  law,  of  this 
kind  and  to  this  extent,  over  her  people  generally,  whether  in  peace 
or  civil  strife.  But  some  of  the  members  of  this  court  seem  to  con- 
sider the  pleadings  broad  enough  to  cover  the  justification,  under 
some  rights  of  war,  independent  of  the  act  of  the  assembly,  or  as  the 
opinion  just  read  by  the  chief  justice  seems  to  imply,  under  the 
supposed  authority  of  the  State,  in  case  of  domestic  insurrection  like 
this,  to  adopt  an  act  of  martial  law  over  its  whole  people,  or  any 
war  measure  deemed  necessary  by  its  legislature  for  the  public 
safety. 

It  looks  certainly,  like  pretty  bold  doctrine  in  a  constitutional 
government,  that  even  in  time  of  legitimate  war,  the  legislature  can 
properly  suspend  or  abolish  all  constitutional  restrictions,  as  martial 
law  does,  and  lay  all  the  personal  and  political  rights  of  the  people  at 
their  feet.  But  bolder  still  is  it  to  justify  a  claim  to  this  tremendous 
power  in  any  State,  or  in  any  of  its  officers,  on  the  occurrence  merely 
of  some  domestic  violence. 

We  have  already  shown  that  in  this  last  event,  such  a 
[  *  71  ]  claim  *  is  entirely  untenable  on  general  principles,  or  by  the 
old  charter  of  Rhode  Island,  and  was  denounced  as  unlaw- 
ful by  our  fathers  when  attempted  against  them  at  the  Revolution, 
and  has  in  England  been  punished  as  murder  when  exercised  to  kill 
one,  though  taken  in  open  arms  in  an  insurrection.     See  cases,  wnJte. 

The  judgment  which  the  court  has  pronounced  in  this  case  seems 
to  me,  also,  to  be  rested,  not  on  any  right  of  this  kind  in  peace,  but, 
on  the  contrary,  to  uphold  the  act  of  martial  law  only  as  a  war 
measure.  But  the  grounds  have  not  been  shown,  to  my  conviction, 
for  supposing  that  war  and  war  measures,  and  the  rights  of  war,  ex- 
isted legally  in  Rhode  Island  when  this  act  passed.  And,  finally,  it 
seems  to  me  that  the  insurrection  then  existing  was  not  in  a  stage  of 
progress  which  would  justify  any  mere  belligerent  rights ;  but  if  any, 
it  was  such  rights  in  the  general  government,  and  not  in  the  legisla- 
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tore  of  the  State,  obtained,  too,  by  mere  implication,  and,  as  to  so 
formidable  a  measure  as  this,  operating  so  loosely  and  recklessly  ovex 
all  its  own  citizens. 

It  is  admitted  that  no  war  had  duly  been  declared  to  exist,  either 
by  Rhode  Island  or  the  United  States,  at  the  time  this  war  measure 
was  adopted,  or  when  the  trespass  under  it  was  committed.  Yet, 
had  either  wished  to  exercise  aily  war  powers,  they  would  have  been 
legalized  in  our  political  system,  not  by  Rhode  Island,  but  the  general 
government  Constit  Art.  1,  §  8 ;  3  Story's  Com.  on  Const  §§  215, 
217 ;  1  Bl.  Com.  by  Tucker,  App.  p.  270. 

It  may  not  be  useless  to  refresh  our  minds  a  little  on  this  subject 
The  constitution  expressly  provides  that  '^the  congress  shall  have 
power  to  declare  war."  Art  1,  §  8.  This  is  not  the  States,  nor  the 
President,  and  much  less  the  legislature  of  a  State.  Nor  is  it  foreign 
war  alone  that  congress  is  to  declare,  but  '*  war,"  —  war  of  any  kind 
existing  legitimately  or  according  to  the  law  of  nations.  Because 
congress  alone,  and  not  the  States,  is  invested  with  power  to  use  the 
great  means  for  all  wars, — "to  raise  and  support  armies,"  "to  pro- 
vide and  maintain  a  navy,"  *^  to  provide  for  calling  forth  the  militia 
to  execute  the  laws  of  the  Union,  suppress  insurrections,  and  repel 
invasions,"  and  "  to  provide  for  organizing,  arming,  and  disciplining 
the  militia."  The  largest  powers  of  taxation,  too,  were  conferred  on 
congress  at  the  same  time,  and  in  part  for  this  cause,  with  authority 
to  borrow  money  on  the  credit  of  the  Union,  and  to  dispose  of  the 
public  lands.  But  the  States,  deprived  of  these  means,  were  at  the 
same  time  properly  relieved  from  the  duty  of  carrying  on  war  them- 
selves, civil  or  foreign,  because  they  were  not  required  to 
incur  *  expenses  to  suppress  even  "  domestic  violence,"  or  [  *  72  ] 
"  insurrections,"  or  "  rebellions."  By  a  provision,  §  4,  art  3, 
-^  the  United  States  shall  guarantee  to  every  State  in  this  Union  a 
republican  form  of  government,  and  shall  protect  each  of  them 
against  invasion,  and,  on  application  of  the  legislature,  (or  of  the 
executive  when  the  legislature  cannot  be  convened,)  against  domestic 
violence."  This  exdusiveness  of  the  war  power  in  congress  in  all 
cases,  domestic  or  foreign,  is  confirmed,  too,  by  another  authority 
given  to  congress,  not  only  to  organize  and  discipline  the  militia,  no 
less  than  to  have  regular  armies  and  navies,  but  "to  provide  for 
calling  forth  the  militia,"  "  to  suppress  insurrections."  §  8,  art  1. 
And  lest  it  might  be  argued  that  this  power  to  declare  war  and 
raise  troops  and  navies  was  not  exclusive  in  the  general  govemment, 
as  is  the  case  with  some  other  grants  to  it  deemed  concurrent,  about 
weights  and  measures,  bankrupt  laws,  &c.,  (see  cases  cited  in  Boston 
V.  Norris,  7  How.  283,)  the  reasons  for  this  grant  as  to  war,  and  ao 
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express  prohibition  on  the  States  as  to  it,  both  show  the  power  to  be 
exclusive  in  congress.  Thus,  the  reasons  as  to  the  power  itiself  are 
cogent  for  having  it  exclusive  only  in  one  body,  in  order  to  prevent 
the  numerous  and  sudden  hostilities  and  bloody  outbreaks  in  which 
the  country  might  be  involved,  with  their  vast  expenses,  if  thirty 
States  could  each  declare  and  wage  war  under  its  own  impulses. 
1  Bl.  Com.  by  Tucker,  App.  p.  270.  And,  to  remove  all  doubt  on 
that  point,  the  constitution  proceeded  expressly  to  provide  in  another 
clause  a  prohibition  on  the  States,  §  10,  art  1, — that  ^<  no  State  shall, 
without  the  consent  of  congress,"  "  keep  troops  or  ships  of  war  in 
time  of  peace,"  <<  or  engage  in  war,  unless  actually  invaded,  or  in 
such  imminent  danger  as  will  not  admit  of  delay." 

This  accorded  with  the  sixth  and  ninth  curticles  of  the  old  con- 
federation, which  vested  in  it  exclusively  the  power  to  declare  war, 
and  took  the  power  of  waging  it  from  the'  States,  unless  in  case  of 
sudden  attacks  by  Indians  or  pirates,  or  unless  actually  invaded  by 
enemies,  or  in  such  imminent  danger  of  it  that  time  cannot  be  had  to 
consult  congress.     1  Laws  of  U.  S.  15,  16,  Bioren's  ed. 

No  concurrent  or  subordinate  power  is,  therefore,  left  to  the  States 
on  this  subject,  except  by  occasional  and  special  consent  of  congress, 
which  is  not  pretended  to  have  been  given  to  Rhode  Island ;  or  unless 
"  actually  invaded  "  by  some  enemy,  which  is  not  pretended  here ;  or 
unless  ^<in  such  imminent  danger  as  will  not  admit  of  delay,"  which 
manifestly  refers  to  danger  from  a  foreign  enemy  threatening  inva- 
sion ;  or  from  Indians  and  pirates.  Another  circumstance 
I  •  73  ]  to  prove  this,  beside  *  the  language  itself  being  used  in  con- 
nection with  foreign  invasions  and  the  danger  of  them,  and 
not  insurrections,  is  the  like  clauses  in  the  old  confederation  being 
thus  restricted.  One  of  those  (article  9)  declares  that  <'  the  United 
States  in  congress  assembled  shall  have  the  sole  and  exclusive  right 
and  power  of  determining  on  peace  and  war,  except  in  the  cases 
mentioned  in  the  sixth  article."  1  Laws  of  U.  S.  16,  Bioren's  ed. 
And  the  sixth  article,  after  providing  agauist  foreign  embassies, 
troops,  and  vessels  of  war  by  a  State,  adds :  "  No  State  shall 
engage  in  any  war  unless  such  State  be  actually  invaded  by  enemies, 
or  shall  have  received  certain  advice  of  a  resolution  being  formed  by 
some  nation  of  Indians  to  invade  such  State,  and  the  danger  is  so 
imminent  as  not  to  admit  of  delay  till  the  United  States  in  congress 
assembled  can  be  consulted."  Nor,  by  an  additional  provision,  could 
a  State  grant  commissions  to  ships  of  war  or  letters  of  marque,  "  ex- 
cept it  be  after  a  declaration  of  war  by  the  United  States,"  and  only 
against  the  kingdom  or  state  against  whom  the  war  had  been  de- 
clared, '<  unless  such  State  be  infested  by  pirates,  in  which  case  ves- 
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sels  of  war  may  be  fitted  for  that  occasion,"  &c.    1  Laws  of  TJ.  S. 
15,  Bioren's  ecL 

It  is  impossible  to  mistake  the  intention  in  these  provisions, 
and  to  doubt  that  substantially  the  same  intention  was  embodied 
by  restrictions  in  the  present  constitution,  similar  in  terms,  though 
not  entering  into  so  great  details.  What  is,  however,  decisive  as 
to  this  intent  in  the  constitution  is  the  action  on  it  by  the  second 
congress,  only  a  few  years  after,  and  of  which  some  were  members 
who  aided  in  framing  the  constitution  itself.  That  congress.  May 
2, 1792,  authorized  force  to  be  used  by  the  President  to  aid  in  re- 
pelling the  invasions  here  referred  to  in  the  constitution,  and  they  are 
described  in  so  many  words,  as  '<  shall  be  invaded,  or  be  in  imminent 
danger  of  invasion  from  any  foreign  nation  or  Indian  tribe."  1  Stats. 
at  Large,  264.  So  again  in  the  act  of  February  28, 1795, 1  Stats, 
at  Large,  424;  and  still  farther  sustaining  this  view,  the  power  to  aid 
in  suppressing  insurrections  in  a  State  is  given  in  a  separate  section, 
showing  that  they  were  not  deemed  the  invasions  and  the  '^  imminent 
danger  "  of  them  expressed  in  different  sections  of  the  act  of  congress 
as  well  as  of  the  constitution.  I^  however,  this  "  imminent  danger" 
could,  by  any  stretch  of  construction,  be  considered  broader,  it  did 
not  exist  here  so  as  to  prevent  "  delay  "  in  applying  to  the  President 
first ;  because,  in  truth,  before  martial  law  was  declared,  time  had 
existed  to  make  application  to  congress  and  the  President,  and  both 
had  declined  to  use  greater  force,  or  to  declare  war,  and 
the  judicial  tribunals  of  the  State  were  still  unmolested  *  in  [  *  74  ] 
their  course.     Besides  this,  at  the  time  of  the  trespass%om-  t 

plained  of  here,  the  few  troops  which  had  before  taken  up  arms  for  ff 
the  new  constitution  had  been  disbanded,  and  all  further  violence  ' 
disclaimed. 

Whoever,  too,  would  justify  himself  under  an  exception  in  a  law 
or  constitution,  must  set  it  up  and  bring  his  case  within  it,  neither  of     \ 
which  is  attempted  here  as  to  this  exception ;  but  the  justification  is,    i 
on  the  contrary,  under  this  head,  placed  by  the  defendant  and  the 
court  on  the  existence  of  war,  and  rights  consequent  on  its  existence. 

Some  mistake  has  arisen  here,  probably,  from  not  adverting  to 
the  circumstance,  that  congress  alone  can  declare  war,  and  that  all 
other  conditions  of  violence  are  regarded  by  the  constitution  as  but 
ordinary  cases  of  private  outrage,  to  be  punished  by  prosecutions 
in  the  courts;  or  as  insurrections,  rebellions,  or  domestic  violence, 
to  be  put  down  by  the  civil  authorities,  aided  by  the  militia ;  or, 
when  these  prove  incompetent,  by  the  general  government,  when 
appealed  to  by  a  State  for  aid,  and  matters  appear  to  the  general 
government  to  have  reached  the  extreme  stage,  requiring  more  force 

4* 
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to  sustain  the  ciyil  tribunals  of  a  State,  or  requiring  a  declaratioD 
of  war,  and  the  exercise  of  all  its  extraordinary  rights.  Of  these 
last,  when  applied  to  as  here,  and  the  danger  has  not  been  so 
imminent  as  to  prevent  an  application,  the  general  government 
must  be  the  judge,  and  the  general  government  is  responsible  for 
the  consequences.  And  when  it  is  asked,  what  shall  a  State  do, 
if  the  general  government,  when  applied  to,  refrains  to  declare 
war  till  a  domestic  force  becomes  very  formidable;  I  reply,  exert 
all  her  civil  power  through  her  judiciary  and  executive ;  and  if  these 
fail,  sustain  them  by  her  militia,  cooperating,  and  not  independent ; 
and  if  these  fail,  it  is  quite  certain  that  the  general  government 
will  never  hesitate  to  strengthen  the  arm  of  the  State  when  too 
feeble  in  either  of  these  modes  to  preserve  public  order.  And  how 
seldom  this  will  be  required  of  the  general  government,  or  by  means 
of  war,  may  be  seen  by  our  unspotted,  unbroken  experience  of  this 
kind,  as  to  the  States,  for  half  a  century,  and  by  the  obvious  facts, 
that  no  occasion  can  scarcely  ever,  in  future,  arise  for  such  inter- 
ference, when  the  violence,  at  the  utmost,  must  usually  be  from  a 
minority  of  one  State,  and  in  the  face  of  the  larger  power  of  the 
majority  within  it,  and  of  the  cooperation,  if  need  be,  of  the  whole 
of  the  rest  of  the  Union* 

Carry  these  constitutional  provisions  with  us,  and  the  facts  which 
have  existed,  that  there  had  been  no  war  declared  by  congress,  no 

actual  invasion  of  the  State  by  a  foreign  enemy,  no  immi- 
[  *  76  ]   nent  danger  of  it,  no  emergency  of  any  kind,  •which  pre- 

venlSd  time  or  delay  to  apply  to  the  general  government, 
and  remember  that,  in  this  stage  of  things,  congress  omitted  or  de- 
clined to  do  any  thing,  and  that  the  President  also  declined  to  con- 
sider a  civil  violence  or  insurrection  as  existing  so  as  to  justify  his 
ordering  out  troops  to  suppress  it.  The  State,  then,  in  and  of  itself, 
declared  martial  law,  and  the  defendants  attempted  to  enforce  it.  In 
such  a  condition  of  things,  I  am  not  prepared  to  say  that  the  authori- 
ties of  a  State  alone  can  exercise  the  rights  of  war  against  their  own 
citizens ;  persons,  too,  who,  it  is  to  be  remembered,  were  for  ms^ny 
purposes  at  the  same  time  under  the  laws  and  protection  of  the 
general  government  On  the  contrary,  it  seems  very  obvious,  as  be- 
fore suggested,  that  in  periods  of  civil  commotion,  the  first  and  wisest 
and  only  legal  measure  to  test  the  rights  of  parties  and  sustain  the 
public  peace  under  threatened  violence  is  to  appeal  to  the  laws  and 
the  judicial  tribunals.  When  these  are  obstructed  or  overawed,  the 
militia  is  next  to  be  ordered  out,  but  only  to  strengthen  the  civil 
power  in  enforcing  its  processes  and  upholding  the  laws.  Then,  in 
extreme  cases,  another  assistance  is  resorted  to  in  the  suspension  of 
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tiie  writ  of  habeas  corpus.  And,  finally,  if  actaal  force,  exercised  in 
the  field  against  those  in  battle  array  and  not  able  to  be  subdued  in 
any  other  manner,  becomes  necessary,  as  qtuisi  war,  whether  against 
a  foreign  foe  or  rebels,  it  must  first,  as  to  the  former,  be  declared  by 
congress,  or  recognized  and  allowed  by  it  as  to  the  latter,  under  the 
duty  of  the  United  States  "  to  protect  each  of  them  against  invasion '' 
and  <<  against  domestic  violence."  Art.  4,  §  4.  When  this  is  not 
done  in  a  particular  case  by  congress,  if  then  in  session,  it  is  done  by 
the  President  in  conformity  to  the  constitution,  art.  1,  §  8,  and  the 
act  of  congress  of  February  28,  1795, 1  Stats,  at  Large,  424,  "  to 
provide  for  calling  forth  the  militia  to  execute  the  laws  of  the  Union, 
suppress  insurrections,  and  repel  invasions." 

Under  all  these  circumstances,  then,  to  imply  a  power  like  this 
declaration  of  martial  law  over  a  State  as  still  lawfully  existing  in 
its  legislature,  would  be  to  imply  what  is  forbidden  by  all  constitu- 
tional checks,  forbidden  by  all  the  usages  of  free  governments,  for- 
bidden by  an  exclusive  grant  of  the  war  power  to  congress,  forbidden 
by  the  fact  that  there  were  no  exceptions  or  exigencies  existing  here 
which  could  justify  it,  and,  in  short^  forbidden  by  the  absence  of  any 
necessity  in  our  system  for  a  measure  so  dangerous  and  unreason- 
able, unless  in  some  great  extremity,  if  at  all,  by  the  general  govern- 
ment, which  alone  holds  the  issues  of  war  and  the  power  and  means 
of  waging  it 

Under  these  views  and  restrictions,  the  States  have  succeeded  well, 
thus  far,  —  over  half  a  century,  —  in  suppressing  domestic 
•violence  in  other  ways  than  by  martial  law.  The  state  [  *  76  ] 
courts,  with  the  aid  of  the  militia,  as  in  Shays's  rebellion 
and  the  western  insurrection,  could,  for  aught  which  appears,  by  help 
of  the  posse  comitatus^  or  at  least  by  that  militia,  have  in  this  case  * 
dispersed  all  opposition.  They  did  this  in  both  of  those  instances, 
80  much  more  formidable  in  numbers,  and  made  no  resort  to  martial 
law.  See  before,  and  Minot's  History,  163,  178.  In  one  of  them, 
not  even  the  writ  .of  habeas  corpus  was  suspended  by  the  State,  and 
never  by  the  United  States,  though  empowered  to  do  that  in  danger- 
ous emergencies,  2  Kent's  Com,  24;  2  Story's  Com.  on  Const 
§  1335.  But  if  civil  process,  aided  by  the  militia,  should  fail  to  quell 
an  insurrection  against  state  laws,  which  has  never  yet  happened  in 
our  history,  then  an  appeal  lies,  and  is  appropriate,  to  the  general 
government  for  additional  force,  before  a  resort  can  be  had  to  sup- 
posed belligerent  rights,  much  less  to  any  exploded  and  unconstitu- 
tional extremes  of  martial  law. 

As  before  shown,  such  an  appeal  had  been  made  here,  but  not 
complied  with,  because,  I  presume,  the  civil  authority  of  the  State, 
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assisted  by  its  own  militia,  did  not  appear  to  have  failed  to  overcome 
the  disturbance.  How,  then,  let  me  ask,  had  the  State  here  become 
possessed  of  any  belligerent  rights  ?  how  could  it  in  any  way  be  pos- 
sessed of  them,  at  the  time  of  the  passage  of  the  act  declaring  martial 
law,  or  even  at  the  time  of  the  trespass  complained  of?  I  am  unable 
to  discover.  Congress,  on  this  occasion,  was  in  session,  ready  to  act 
when  proper  and  as  proper ;  and  it  alone  could,  by  the  constitution, 
declare  war,  or,  under  the  act  of  May  2,  1792,  allow  the  militia  from 
an  adjoining  State  to  be  called  out  1  Stats,  at  Large,  264.  But 
congress  declared  no  war,  and  conferred  no  rights  of  war.  The  act 
of  February  28,  1795,  1  Stats,  at  Large,  424,  seems  to  be  made 
broader  as  to  the  power  of  the  President  over  all  the  militia,  and,  in- 
deed, over  the  regular  troops,  to  assist  on  such  an  occasion,  by 
another  act  of  March  3, 1807,  2  Stats,  at  Large,  443.  But  the  Presi- 
dent, also,  did  nothing  to  cause  or  give  belligerent  rights  to  the  State. 
He  might,  perhaps,  have  conferred  some  such  rights  on  the  militia, 
had  he  called  them  out,  under  the  consent  of  congress ;  but  it  would 
be  unreasonable,  if  not  absurd,  to  argue  that  the  President,  rather 
than  congress,  was  thus  empowered  to  declare  war,  or  that  congress 
meant  to  construe  such  insurrections,  and  the  means  used  to  suppress 
them,  as  wars ;  else,  congress  itself  should  in  each  case  pronounce 
them  so,  and  not  intrust  so  dangerous  a  measure  to  mere  executive 
discretion.     But  he  issued  no  orders  or  proclamations.    Had  he  done 

so,  and  marched  troops,  though  the  action  of  the  executive 
[  *  77  ]    under  *  the  standing  law  is  not  waging  war,  yet,  I  concede, 

it  is  attempting  to  suppress  domestic  violence  by  force  of 
arms ;  and,  in  doing  it,  the  President  may  possess  and  exert  some 
belligerent  rights  in  some  extreme  stages  of  armed  opposition.  It  is 
'  he,  however,  and  those  acting  under  his  orders,  who,  it  will  be  seen, 
may  possibly  then,  at  times,  use  some  such  rights,  and  not  the  State 
or  its  organs.  Nor  is  it  till  after  the  President  has  interfered  that 
such  rights  arise,  and  then  they  arise  under  the  decision  and  laws 
and  proceedings  of  the  general  government  Then  the  organs  of  that 
government  have  come  to  the  conclusion  that  the  exercise  of  force, 
Independent  of  the  civil  and  state  authofities,  has  become  necessary. 
Federalist,  No.  29.  The  President  has  been  considered  the  par- 
amount and  final  judge  as  to  this,  whether  in  invasion  or  rebellion, 
and  not  the  governors  or  legislatures  of  States.  Tliis  was  fully 
settled  during  the  war  of  1812  with  England.  3  Story's  Com.  on 
Const  §  1206  ;  11  Johns.  160.  He  may  then  issue  his  proclamation 
for  those  in  insurrection  to  disperse ;  and,  if  not  dispersing,  he  may 
afterwards  call  out  the  militia  to'  aid  in  effecting  it  Martin  v.  Mott, 
12  Wheat  30.     But  not  till  then  do  any  belligerent  rights  exist 
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against  those  even  in  arms,  and  then  only  by  or  under  him.  It  is  a 
aingular  coincidence  that,  in  England,  it  is  held  to-be  not  'lawful" 
for  the  chief  magistrate  to  order  out  the  militia  in  case  of  "  rebellion 
and  insurrection,"  without  ^*  the  occasion  being  first  communicated 
to  parliament,  if  sitting,  and  if  not  sitting,  published  by  proclamar 
tion."  1  MacArthur,  28 ;  12  Statutes  at  Large,  432, 16  George  III. 
c.  3 ;  8  Stats,  at  Large,  634,  §  116.  And  here,  under  the  act  of  1792, 
the  President  himself  could  not  call  out  the  militia  from  another 
State  to  assist  without  consulting  congress,  if  in  session,  much  less 
could  he  declare  war.     1  Stats,  at  Large,  264,  §  2. 

When  the  President  issues  his  orders  to  assemble  the  militia  to 
aid  in  sustaining  the  civil  authorities  of  the  State  to  enforce  the  laws, 
or  to  suppress  actual  array  and  violence  by  counter  force,  obedience 
to  those  orders  by  the  militia  then  undoubtedly  becomes  a  military 
duty.  12  Wheat  31.  So  in  England.  8  Stats,  at  Large,  §  116 ; 
11  Johns.  150 ;  4  Burrows,  2472 ;  12  Johns.  257.  And  a  refusal  to 
obey  such  a  military  summons  may  be  punished  in  due  form,  with- 
out doubt,  by  a  court-martiaL  Houston  v.  Moore,  5  Wheat.  1,  20, 
35,  37 ;  3  Story's  Com.  on  Const  §  120.  When  such  troops,  called 
out  by  the  general  government,  are  in  the  field  on  such  an  occasion, 
what  they  may  lawfully  do  to  others,  who  are  in  opposition,  and  do 
it  by  any  mere  belligerent  rights,  is  a  very  different  question. 
For,  now,  I  am  examining  only  whether  any  •  belligerent  [  *  78  ] 
lights  before  this  event  existed,  on  the  part  of  the  State,  as 
matters  then  stood,  commensurate  with  this  strong  measure  of  putting 
martial  law  in  force  over  the  whole  State.  The  precedents,  as  well 
as  the  sound  reasons  and  principles  just  adverted  to,  are  all,  in  my 
view,  the  other  way. 

Under  our  present  constitution,  the  first,  if  not  nearest,  precedent 
in  history,  as  to  the  course  proper  to  be  followed  in  any  state  insur- 
rection, is  Shays's  rebellion  in  Massachusetts.  Having  occurred  in 
1787,  before  the  formation  of  the  federal  constitution,  and  having 
been  suppressed  by  the  State  alone,  under  its  own  independent 
authority,  Minof  s  History  of  Shays's  Insurrection,  p.  95,  it  was  un- 
trammelled by  any  of  the  provisions  now  existing  about  war  and  in- 
sunrections  in  that  constitution.  But  the  course  pursued  on  that 
occasion  is  full  of  instruction  and  proof  as  to  what  was  deemed  the 
legal  use  of  the  militia  by  the  State,  when  thus  called  out,  under  the 
old  confederation,  and  the  extent  of  the  rights  of  force  incident  to  a 
State  on  a  rebellion  within  its  limits.  We  have  before  shown  that 
the  provisions  in  the  old  confederation  as  to  war  were  much  the  same 
in  substance  as  in  the  present  constitution.  Now,  in  Shays's  rebel- 
lion, the  resort  was  not  first  had  at  all  to  the  military,  but  to  civU 
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power,  till  the  courts  themselves  were  obstructed  and  put  in  jeopardy. 
And  when  the  militia  were  finally  called  out,  the  whole  State,  of 
any  part  of  it,  was  not  put  under  martial  law.  The  writ  of  habeas 
corpus,  was  merely  suspended  for  a  limited  time,  and  the  military 
ordered  to  aid  in  making  arrests  under  warrants,  and  not  by  military 
orders,  as  here.  They  were  directed  to  protect  civil  officers  in  exe- 
cuting their  duty,  and  nothing  more,  unless  against  persons  when 
actually  in  the  field  obstructing  them.     Ibid.  101. 

The  language  of  Governor  Bowdoin's  orders  to  Major-General 
Lincoln,  January  19, 1787,  shows  the  commendable  caution  deemed 
legal  on  such  an  occasion :  ^'  Consider  yourself  in  all  your  military 
offensive  operations  constantly  as  under  the  direction  of  the  civil 
officer,  saving  where  any  armed  force  shall  appear,  and  oppose  ydur 
marching  to  execute  these  orders." 

This  gives  no  countenance  to  the  course  pursued  on  this  occasion, 
even  bad  it  been-  attempted  to  be  justified  in  the  pleadings  as  a  right 
of  war,  though  in  a  domestic  insurrection,  and  not  yet  recognized  as 
existing  so  as  to  require  countenance  and  assistance  through  the 
interposition  of  force  by  the  general  government.  Even  Greneral 
Gage  did  not,  though  illegally,  venture  to  declare  martial  law  in  1775 
till  the  fact  occurred,  as  he  averred,  that  the  municipal  laws  could 
not  be  executed.  Much  less  was  it  unlikely  here  that  these 
[  •  79  ]  laws  could  not  have  *  been  executed  by  the  civil  power,  or 
at  least  by  that  assisted  by  the  militia,  when  the  judges  of 
the  supreme  court  of  Rhode  Island  had  been  appointed  their  own 
judges,  and  been  approved  by  those  who  were  considered  in  an  in- 
surrectionary condition. 

In  substantial  accordance  with  these  views  was,  likewise,  the  con- 
duct of  the  general  government  in  the  insurrection  against  its  own 
laws  in  the  only  other  case  of  rebellion  of  much  note,  except  the 
controverted  one  of  Burr's,  in  our  national  history.  It  was  in  West- 
ern Pennsylvania,  in  1793,  and  where  the  rebellion,  or  violent  resist- 
ance, and  even  treason,  as  adjudged  by  the  courts  of  law  in  The 
United  States  v.  The  Insurgents  of  Pennsylvania,  2  DalL  335,  were 
committing  against  the  government  of  the  United  States. 

So  far,  however,  firom  martial  law  having  then  been  deemed  proper 
or  competent  to  be  declared  by  congress,  and  enforced  anywhere,  or 
even  the  writ  of  habeas  corpus  suspended,  the  troops  were  called  out 
expressly  to  cooperate  with  the  civil  authorities,  these  having  proved 
insufficient.  Findley's  Hist.  App.  316,  317.  But  that  of  itself  did 
not  seem  to  be  considered  as  per  se  amounting  to  war,  or  as  justify- 
ing war  measures.  The  government,  therefore,  neither  declared  war, 
'nor  waged  it  without  that  declaration,  but  did  what  seems  most 
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humcuie  and  fit  on  such  occasions,  till  greater  resistance  and  blood- 
shed might  render  war  measures  expedient;  that  is,  marched  the 
troops  expressly  with  a  view  only  to  "  cause  the  laws  to  be  duly 
executed." 

Nor  was  this  done  till  Judge  Peters,  who  officiated  in  that  district 
in  the  courts  of  the  United  States,  certified  that  he  had  issued  war- 
rants which  the  marshal  was  unable  to  execute,  without  military  aid. 
1  American  State  Papers,  185.  The  acts  of  congress  then  required 
such  a  certificate,  before  allowing  the  militia  to  be  called  out.  1 
Stats,  at  Lai^e,  264.  The  marshal  also  wrote,  that  he  needed  "  mili- 
tary aid."  1  Am.  State  Papers,  186.  The  additional  force,  author- 
ized by  congress,  was  expressly  for  that  same  purpose,  as  well  as  to 
suppress  such  combinations.  1  Stats,  at  Large,  403.  And  though 
with  these  objects,  so  fully  did  it  seem  proper  to  reach  this  last  one 
by  means  of  the  first,  the  orders  in  the  field  were  to  a  like  effect,  and 
the  arrests  made  were  by  authority  of  the  civil  officers,  and  those 
seized  were  carried  before  those  authorities  for  hearing  and  triaL 
Rndley,  181. 

The  secretary  of  war,  likewise,  issued  public  orders,  in  which, 
among  other  things,  it  is  stated,  that  <<  one  object  of  the  expedi- 
tion is  to  assist  the  marshal  of  the  district  to  make  prisoners,"  &c 
*•  The  marshal  of  the  district  of  Pennsylvania  will  move  with  you 
and  give  you  the  names  of  the  offenders,  their  descriptions, 
^and  respective  places^ of  abode,  who  are  to  be  made  pris-  [  *  80  ] 
oners  under  criminal  process."  And  so  exclusively  did 
congress  look  to  the  laws  of  the  land  for  a  guide,  that  special  sessions 
of  the  circuit  court  nearer  the  place  of  offence  were  allowed,  March 
2, 1793, 1  Stats,  at  Large,  334,  to  be  called,  when  necessary,  to  try 
offenders. 

The  President,  throughout  the  excitement,  evinced  the  character- 
istic moderation  and  prudence  of  Washington,  constantly  enjoined  a 
Burbordination  of  the  military  to  the  civil  power,  and  accompanied 
the  troops  in  person  to  see  that  the  laws  were  respected.  Findley's 
History  of  the  Western  Insurrection,  p.  144.  "  He  assured  us,"  says 
Findley,  p.  179,  ^  that  the  army  should  not  consider  themselves  as 
judges  or  executioners  of  the  laws,  but  as  employed  to  support  the 
proper  authorities  in  the  execution  of  them."  That  he  had  issued 
orders  ^*for  the  surbordination  of  the  army  to  the  •laws."  p.  181. 
This  v^ras  in  accordance  with  the  course  pursued  in  England  on  some 
similar  occasions.  1  MacArthur  on  Courts-Martial,  28.  And  though 
some  arrests  were  to  be  made,  they  were  to  be  in  a  legal  civil  form, 
for  he  said,  ^  nothing  remained  to  be  done  by  {hem  but  to  support  the 
civil  magistrate  in  procuring  proper  subjects  to  atone  for  the  outrages 
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that  had  been  cominitted."  Findley,  187.  The  orders  or  warrants 
executed  seem  to  have  emanated  from  the  federal  judge  of  the  Penn- 
sylvania district    pp.  200,  201,  204,  c.  16. 

The  arrests  in  1805  and  1806,  in  what  is  called  Burr's  conspiracy, 
furnish  another  analogy  and  precedent.  They  were  not  made  till  an 
oath  and  warrant  had  issued,  except  in  one  or  two  cases.  And  in 
those  the  prisoners  were  immediately  discharged,  as  illegally  arrested, 
as  soon  as  writs  of  habeas  corpus  could  be  obtained  and  enforced. 
By  the  constitution,  art.  3,  §  9,  "the  privilege  of  the  writ  of  habeas 
corpus  shall  not  be  suspended  unless  when,  in  cases  of  rebellion  or 
invasion,  the  public  safety  may  require  it." 

And  congress  then  declined  to  suspend  that  writ,  much  less  to 
declare  martial  law,  even  where  the  supposed  rebellion  existed.  Nor 
was  the  latter  done  by  the  States,  in  the  rebellions  of  1787  and  1794, 
as  before  explained,  but  merely  the  writ  of  habeas  corpus  suspended 
in  one  of  them.  It  is  further  characteristic  of  the  jealousy  of  our 
people  over  legislative  action  to  suspend  the  habeas  corpus^  though 
expressly  allowed  by  the  constitution,  that,  after  a  bill  to  do  it  in 
1807  seems  to  have  passed  the  senate  of  the  United  States,  through 
all  its  readings  in  one  day,  and  with  closed  doors,  the  house  of  repre- 
sentatives rejected  it,  on  the  first  reading,  by  a  vote  of  113  to  19. 
See  the  journals  of  the  two  houses,  2dth  and  27th  of 
[  *  81  ]  *  Janusiry,  1807.  And  this,  although  the  bill  to  suspend  the 
habeas  corpus  provided  it  should  be  done  only  when  one  is 
charged  on  oath  with  treason  or  misdemeanor  affecting  the  peace  of 
the  United  States,  and  imprisoned  by  warrant  on  authority  of  the 
President  of  the  United  States,  or  the  governor  of  a  State  or  territory. 
It  was  not  deemed  prudent  to  suspend  it,  though  in  that  mild  form,  con- 
sidering such  a  measure  at  the  best  but  a  species  of  dictatorship,  and 
to  be  justified  only  by  extreme  peril  to  the  public  safety.  And  Mr.  Jef- 
ferson has  left  on  record  his  opinion,  that  it  was  much  wiser,  even  in 
insurrections,  never  even  to  suspend  the  writ  of  habeas  corptis.  2 
Jefferson's  Cor.  and  Life,  274,  291.  But  what  would  have  been 
thought  then  of  a  measure  of  "  martial  law,"  established  over  the 
whole  country,  acting  too  without  oath  or  warrant,  and  under  no 
grant  by  the  constitution,  instead  of  a  mere  suspension  of  a  writ^ 
and  which  suspension  was  permitted  by  the  constitution  in  certain 
exigencies  ?  Again,  if  only  to  repeal  or  suspend  the  habeas  corptu 
requires  a  permissive  clause  in  the  constitution,  how  much  more 
should  the  repeal  or  suspension  of  all  municipal  laws  ?  Indeed,  the 
mutiny  act  itself,  as  for  instance  that  of  53  George,  III.  c  18,  §  100, 
does  not  allow  the  military  to  break  open  a  house  to  arrest  so  bad  a 
culprit  as  a  deserter  without  a  warrant  and  under  oath.  38  Stats,  at 
Large,  97. 
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So,  though  a  rebellion  may  have  existed  in  Burr's  case  in  the 
opinion  of  the  executive,  and  troops  had  been  ordered  out  to  assist  in 
executing  the  laws  and  in  suppressing  the  hostile  array,  this  court  held 
that  an  arrest  by  a  military  officer  of  one  concerned  in  the  rebellion, 
though  ordered  by  the  executive,  was  not  valid,  unless  he  was  a  per-  i 
son  then  slctually  engaged  in  hostilities,  or  in  warlike  array,  or  in 
some  way  actually  abetting  those  who  then  were  so.  BoUman  and 
Swartouf  s  case,  4  Cranch,  75, 101, 126  ;  1  Burr's  Tr.  175.  And  if 
an  arrest  was  made  without  an  order  of  the  commander-in-chief,  the 
court  would  discharge  at  once.  Alexander's  case,  4  Cranch,  75,  76, 
in  note.  It  should  also  be  by  warrant,  and  on  oath ;  and,  in  most 
cases,  these  were  then  resorted  to  by  General  Wilkinson.  Annual 
Register  for  1807,  p.  84.  And  so  jealous  were  the  people  then  of 
abuses,  that  a  neglect  by  him  of  obedience  to  the  requisitions  of  the 
habeas  corpus^  in  some  respects,  led  to  a  presentment  against  his  con- 
duct by  the  grand-jury  of  New  Orleans.  Annual  Register  for  1807, 
p.  96.  But  here  no  actual  arrest  was  made,  though  attempted,  and, 
what  was  less  justifiable,  without  oath  or  warrant  the  house  was 
broken  into,  and  hence  any  justification  by  martial  law  failing  which 
might  be  set  up  for  the  former  would  seem  more  clearly  to 
fail  for  the  latter.  Certainly  it  must  *  fail  unless  the  latter  [  *  82  ] 
was  proper  in  this  way,  under  aU  the  circumstances,  though 
no  one  was  there  liable  to  be  arrested,  and  none  actually  arrested. 

This  doctrine  of  their  failing  is  familiar  in  municipal  law  in  break- 
ing houses  to  seize  persons  and  property  on  legal  precept,  when  none 
are  found  there  liable  to  be  seized.  5  Coke,  93,  a;  Bac  Abr.  Execu- 
tion, W. 

In  civil  dissensions,  the  case  stands  very  differently  firom  foreign 
ones.  In  the  latter,  force  is  the  only  weapon,  after  reason  and  nego- 
tiation have  failed.  In  the  former,  it  is  not  the  course  of  govern- 
ments, nor  their  right,  when  citizens  are  unable  to  convince  each 
other,  to  fly  at  once  to  arms  and  military  arrests  and  confiscations. 
The  civil  power  can  first  be  brought  to  bear  upon  these  dissensions 
and  outbreaks  through  the  judiciary,  and  usually  can  thus  subdue 
them. 

All  these  principles,  and  the  precedents  just  referred  to,  show,  that 
the  course  rightfully  to  be  pursued  on  such  unfortunate  occasions  is 
that  already  explained ;  first  resorting  to  municipal  precepts,  next 
fltiengthening  them  by  cooperation  of  the  militia  if  resisted,  and  then, 
if  the-opposition  are  in  battle  array,  opposing  the  execution  of  such 
precepts,  to  obtain  further  assistance,  if  needed,  from  the  general 
government  to  enforce  them,  and  to  seize  and  suppress  those  so  resist* 
ing  in  actual  array  against  the  State. 

VOL.   XVII.  6 


50  SUPREME   COURT  OF   THE   UNITED   STATES. 

Lather  v,  Borden.    7  H. 

^ . 

But  affairs  must  advance  to  this  extreme  stage  through  all  inter- 
mediate ones,  keeping  the  military  in  strict  subordination  to  the 
civil  authority  except  when  acting  oh  its  own  members,  before  any 
rights  of  mere  war  exist  or  can  override  the  community,  and  then,  in 
this  country,  they  must  do  that  under  the  countenance  and  control- 
ling orders  of  the  general  government.  Belligerent  measures,  too, 
must  come,  not  from  subordinates,  but  from  those  empowered  to 
command,  and  be  commensurate  only  with  the  opposing  array, — the 
persons,  places,  and  causes  where  resistance  flagrante  bello  exists  of 
the  reckless  character  justifying  violence  and  a  disregard  of  all  ordi- 
nary securities  and  laws.  It  is  not  a  little  desirable  that  this  doctrine 
should  prove  to  be  the  true  one,  on  account  of  its  greater  tendency 
to  secure  orderly  and  constitutional  liberty  instead  of  rude  violence, 
to  protect  rights  by  civil  process  rather  than  the  bayonet,  and  to 
render  all  domestic  outbreaks  less  bloody  and  devastating  than  they 
otherwise  would  be.  • 

There  having  been,  then,  no  rights  of  war  on  the  part  of  the  State 
j  when  this  act  of  assembly  passed,  and  certainly  none  which  could 
.'     justify  so  exixeme  a  measure  as  martial  law  over  the  whole  State  as 

incident  to  them,  and  this  act  being  otherwise  unconstitu- 
[  *  83  ]  tional,  the  justification  set  up  under  it  must,  in  *  my  opinion, 
fail  If  either  government,  on  the  24th  of  June,  possessed 
authority  to  pass  an  act  establishing  martial  law  to  this  extent,  it 
was,  of  course,  that  of  the  United  States, — ^the  government  appointed 
in  our  system  to  carry  on  war  and  suppress  rebellion  or  domestic 
violence  when  a  State  is  unable  to  do  it  by  her  own  powers.  But  as 
the  general  government  did  not  exercise  this  authority,  and  probably 
could  not  have  done  it  constitutionally  in  so  sweeping  a*manner,  and 
in  such  an  early  stage  of  resistance,  if  at  all,  this  furnishes  an  addi- 
tional reason  why  the  State  alone  could  not  properly  do  it. 

But  if  I  err  in  this,  and  certain  rights  of  war  may  exist  with  one  of 
our  States  in  a  civil  strife  like  the  present,  in  some  extreme  stage  of 
it,  independent  of  any  act  of  congress  or  the  President  recognizing  it, 
another  inquiry  would  be,  whether,  in  the  state  of  affairs  existing  at 
this  time,  such  rights  had  become  perfected,  and  were  broad  enough, 
4f  properly  pleaded,  to  cover  this  measure  of  martial  law  over  the 
whole  State,  and  the  acts  done  under  it,  in  the  present  instance. 
The  necessities  of  foreign  war,  it  is  conceded,  sometimes  impart 
great  powers  as  to  both  things  and  persons.  But  they  are  modified 
by  those  necessities,  and  subjected  to  numerous  regtdations  of  national 
law  and  justice,  and  humanity.  These,  when  they  exist  in  modern 
times,  while  allowing  the  persons  who  conduct  war  some  necessary 
authority  of  an  extraordinary  character,  must  limit,  control,  and  make 
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its  exercise  under  certain  circumstances  and  in  a  certain  mannei 
justifiable  or  void,  with  almost  as  much  certainty  and  clearness  as 
any  provisions  concerning  municipal  authority  or  duty.  So  may  it 
be  in  some  extreme  stages  of  civil  war.  Among  th^se,  my  impres- 
sion is  that  a  state  of  war,  whether  foreign  or  domestic,  may  exist,  in 
the  great  perils  of  which  it  is  competent,  under  its  rights  and  on  prin- 
ciples of  national  law,  for  a  commanding  officer  of  troops  under  the 
controlling  government  to  extend  certain  rights  of  war,  not  only  over 
his  camp,  but  its  environs  and  the  near  field  of  his  military  opera- 
tions. 6  American  Archives,  186.  But  no  further,  nor  wider.  Jtjhn  • 
son  V.  Duncan  et  ai.  3  Martin,  530,  551.  On  this  rested  the  justi- 
fibcation  of  one  of  the  great  commanders  of  this  country  and  of  the 
age,  in  a  transaction  so  well  known  at  New  Orleans. 

But  in  civil  strife  they  are  not  to  extend  beyond  the  place  wliere 
insurrection  exists.  3  Martin,  551.  Nor  to  portions  of  the  State 
remote  from  the  scene  of  military  operations,  nor  after  the  resistance 
is  over,  nor  to  persons  not  connected  with  it.  Grant  v.  Gould  et  aL 
2  Hen.  Bl.  69.  Nor,  even  within  the  scene,  can  they  extend  to  the 
person  or  property  of  citizens  against  whom  no  probable 
cause  exists  which  •may  justify  it  Johnstone  v.  Sutton,  [  •84  ] 
1  D.  &  E.  549.  Nor  to  the  property  of  any  person  without 
necessity  or  civil  precept.  If  matters  in  this  case  had  reached  such 
a  crisis,  and  had  so  been  recognized  by  the  general  government,  or  if 
such  a  state  of  things  could  and  did  exist  as  to  warrant  such  a  meas- 
ure, independent  of  that  government,  and  it  was  properly  pleaded, 
the  defendants  might  perhaps  be  justified  within  those  limits,  and 
under  such  orders,  in  making  search  for  an  offender  or  an  opposing 
combatant,  and,  imder  some  circumstances,  in  breaking  into  houses 
for  his  arrest 

Ck)nsiderations  like  these  show  something  in  respect  to  the  extent 
of  authority  that  could  have  been  exercised  in  each  of  these  cases  as 
a  belligerent  right,  had  war  been  properly  declared  before  and  con- 
tinued till  that  time,  6  American  Archives,  232,  neither  of  which 
seems  to  have  been  the  case.  It  is  obvious  enough  that,  though  on 
the  24th  of  June,  five  dRjs  previous,  Luther  had  been  in  arms  at  Prov- 
idence, several  miles  distant,  under  the  governor  appointed  unde^ 
the  new  constitution,  in  order  to  take  possession  of  some  of  the  pub- 
lic property  there,  and  though  in  the  record  it  is  stated  that  the 
defendants  offered  to  prove  he  was  at  this  time  in  arms  somewhere, 
yet,  the  fact  not  being  deemed  material  under  the  question  of  martial 
law,  on  which  the  defence  was  placed,  it  does  not  seem  to  have  been 
investigated*  How  it  might  turn  out  can  be  ascertained  oiily  on  a 
new  triaL    But  to  show  it  is  not  uncontroverted,  the  other  record 
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before  us  as  to  this  transaction  states  positively  that  Mrs.  Luther 
offered  to  prove  there  was  no  camp  nor  hostile  array  by  any  person 
in  the  town  where  this  trespass  was  committed,  on  the  29th  of  June, 
nor  within  twenty-five  miles  of  it  in  any  part  of  the  State,  and  that 
Dorr  had,  on  the  27th  instant,  two  days  previous,  published  a  state- 
ment against  ^  any  further  forcible  measures  "  on  his  part,  and  direct- 
ing that  the  military  "be  dismissed." 

The  collection  which  had  there  happened,  in  relation  to  the  dis- 
puted rights  as  to  the  public  property  under  the  new  constitution, 
seems  to  have  been  nothing,  on  the  evidence,  beyond  a  few  hundreds 
of  persons,  and  nothing  beyond  the  control  of  the  courts  of  law,  aided 
by  the  militia,  if  they  had  been  wisely  resorted  to,  —  nothing  which, 
when  represented  to  the  executive  of  the  United  States,  required,  in 
his  opinion,  from  its  apprehended  extent  or  danger,  any  war  meas- 
ures, —  the  calling  out  of  the  militia  of  other  States,  or  aid  of  the 
public  troops,  or  even  the  actual  issue  of  a  proclamation ;  and  the 
persons  who  did  assemble  had,  it  appears,  two  days  before  the  tres- 
pass, been  disbanded,  and  further  force  disclaimed,  without  a  gun 

being  fired,  or  blood  in  any  way  shed,  on  that  occasion. 
[  •  85  ]  *  Under  the  worst  insurrections,  and  even  wars,  in  our  his- 
tory, so  strong  a  measure  as  this  is  believed  never  to  have 
been  ventured  on  before  by  the  general  government,  and  much  less 
by  any  one  of  the  States,  as  within  their  constitutional  capacity, 
either  in  peace,  insurrection,  or  war.  And  if  it  is  to  be  tolerated,  and 
the  more  especially  in  civil  feuds  like  this,  it  will  open  the  door  in 
future  domestic  dissensions  here  to  a  series  of  butchery,  rapine,  con- 
fiscation, plunder,  conflagration,  and  cruelty,  unparalleled  in  the 
worst  contests  in  history  between  mere  dynasties  for  supreme  power. 
It  would  go  in  practice  to  render  the  whole  country  —  what  Bolivar 
at  one  time  seemed  to  consider  his — a  camp,  and  the  administration 
of  the  government  a  campaign. 

It  is  to  be  hoped  we  have  some  national  ambition  and  pride,  under 
our  boasted  dominion  of  law  and  order,  to  preserve  them  by  law,  by 
enlightened  and  constitutional  law,  and  the  moderation  of  superior 
intelligence  and  civilization,  rather  than  by  appeals  to  any  of  the 
fbmibarbarous  measures  of  darker  ages,  and  the  unrelenting,  lawless 
pc^^rsecutions  of  opponents  in  civil  strife  which  characterized  and  dis- 
graced those  ages. 

Again,  when  belligerent  measures  do  become  authorized  by  ex- 
treme resistance,  and  a  legitimate  state  of  war  exists,  and  civil  author- 
ity is  prostrate,  and  violence  and  bloodshed  seem  the  last  desperate 
resort,  yet  war  measures  must  be  kept  within  certain  restraints  in  all 
civil  contests  in  all  civilized  communities* 
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^  The  common  laws  of  war,  those  maxims  of  hmnanity,  modera- 
tion, and  honor,"  which  should  characterize  other  wars,  Vattel  says, 
B.  3,  c.  18,  §§  294  and  295,  <'  ought  to  be  observed  by  both  parties  in 
every  civil  war."  Under  modern  and  Christian  civilization,  you  can- 
not needlessly  airest  or  make  war  on  husbandmen  or  mechanics,  or 
women  and  children.  Vattel,  B.  3,  Cr  8,  §  149.  The  rights  of  war 
are  against  enemies,  open  and  armed  enemies,  while  enemies  aiid 
during  war,  but  no  longer.  And  the  force  used  then  is  not  to  exceed 
the  ^exigency  —  not  wantonly  to  injure  private  property,  nor  disturb 
private  dwellings  and  their  peaceful  inmates.  Vattel,  B.  3,  c.  8, 
§  148.  Much  wHl  be  allowed  to  discretion,  if  manifestly  exercised 
with  honesty,  fairness,  and  humanity.  But  the  principles  of  the 
common  law,  as  opposed  to  trials  without  a  jury,  searches  of  houses 
and  papers  without  oath  or  warrant,  and  all  despotic  invasions  on 
private  personal  liberty,  —  the  customary  usages  to  respect  the  laws 
of  the  land  except  where  a  great  exigency  may  furnish  sufficient  ex- 
case,— should  aU  Umit  this  power,  in  many  respects,  in 
practice.  2  Stephens  on  Laws  of  England,  602.  The  *more  [  *  86  ] 
especially  must  it  be  restrained  in  civil  strife,  operating  on 
our  own  people  in  masses  and  under  our  system  of  government  in 
distributing  authority  between  the  States  and  the  Union,  as  the  great 
powers  of  w^ur  are  intrusted  to  the  latter  alone,  and  the  latter  is  also 
to  recognize  when  that  which  amounts  to  a  rebellion  exists,  and  inter- 
fere to  suppress  it,  if  necessary,  with  the  incidents  to  such  interference. 
Under  the  right  of  war  the  defence  must  also  rest,  not  only  on  what 
has  been  alluded  to,  but,  as  before  suggested,  on  the  question  whether 
the  insurrection  at  the  time  of  this  trespass  was  not  at  an  end.  For 
if  one  has  previously  been  in  arms,  but  the  insurrection  or  war  is 
over,  any  belligerent  rights  cease,  and  no  more  justify  a  departure 
from  the  municipal  laws  than  they  do  before  insurrection  or  war  be- 
gins. If  any  are  non-combatants,  either  as  never  having  been  engaged 
in  active  resistance,  or  as  having  abandoned  it,  the  rights  of  civil 
warfare  over  them  would  seem  to  have  terminated,  and  the  prosecu- 
tion and  punishment  of  their  past  misconduct  belongs  then  to  the 
municipal  tribunals,  and  not  to  the  sword  and  bayonet  of  the  mili- 
taJry.  4 

The  Irish  rebellion  act,  as  to  martial  law,  was  expressly  limited 
"  from  time  to  time  during  the  continuance  of  the  said  rebellion." 
Tytler  on  Military  Law,  405.  And  in  case  of  a  foreign  war,  it  is  not 
customary  to  make  prisoners  and  arrest  enemies  after  the  war  has 
ceased  and  been  declared  abandoned,  though  the  terms  of  peace  have 
not  been  definitely  settled.  And  if  any  of  them  voluntarily,  like 
Bonaparte,  abandon  the  contest,  or  surrender  themselves  as  prisoners, 
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the  belligerent  right  to  continue  to  imprison  them  after  the  war  is  at 
an  end,  much  less  to  commit  violence,  as  here,  on  others,  with  a  view 
to  capture  them,  is  highly  questionable,  and  has  been  very  gravely 
doubted.  Vattel,  B.  3,  c  8,  §§  152,  154.  Circumstances  like  these 
make  the  rule  of  force  and  violence  operate  only  to  a  due  extent  and 
for  a  due  time,  within  its  appropriate  sphere,  and  secure  beyond  that 
extent  and  time  the  supremacy  of  the  ordinary  laws  of  the  land. 
Much  more  in  a  social  or  civil  war,  a  portion  of  the  people,  where  not 
then  in  arms,  though  differing  in  opinion,  are  generally  to  be  treated 
as  non-combatants,  and  searched  for  and  arrested,  if  at  all,  by  the 
municipal  law,  by  warrant  under  oath,  and  tried  by  a  jury,  and  not 
by  the  law  martial. 

Our  own  and  English  history  is  fiill  of  such  arrests  and  trials,  and 
the  trials  are  held,  not  round  a  drum-head  or  cannon,  but  in  halls  of 
justice  and  under  the  forms  of  established  jurisprudence.  See  State 
Trials,  passim.  The  writ  of  habeas  corpus,  also,  unless  spe- 
[  •  87  ]  cially  suspended  by  the  legislature  •having  power  to  do  so, 
is  as  much  in  force  in  intestine  war  as  in  peace,  and  the 
empire  of  the  laws  is  equally  to  be  upheld,  if  practicable.  Ibid.  532; 
4  Cranch,  101 ;  2  Hen.  Bl.  69. 

To  conclude,  it  is  manifest  that  another  strong  evidence  of  the  con- 
trol over  military  law  in  peace,  and  over  these  belligerent  rights  in 
civil  strife,  which  is  proper  in  a  bold  and  independent  judiciary,'  exists 
in  this  fact,  that  whenever  they  are  carried  beyond  what  the  exigency 
demands,  even  in  cases  where  some  may  be  lawful,  the  sufferer  is 
always  allowed  to  resort, -as  here,  to  the  judicial  tribunals  for  redress. 
4  Taunt.  67,  and  Baily  v.  Warden,  4  Maule  &  Selw.  400.  See  other 
cases  before  cited. 

Bills  or  clauses  of  indemnity  are  enacted  .in  England,  otherwise 
officers  would  still  ofbener  be  exposed  to  criminal  prosecution  and 
punishment  for  applying  either  belligerent  rights  or  the  military  law 
in  an  improper  case,  or  to  an  excess  in  a  proper  case,  or  without 
probable  cause.  1  Mac  Arthur  on  Courts- Martial,  33,  34 ;  Tytler  on 
Military  Law,  49,  and  489 ;  see  last  act  in  Appendix  to  Tytler  & 
Simmons.  And  when  in  an  insurrection  an  opponent  or  his  property 
is  treated  differently  from  what  the  laws  and  constitution,  or  national 
law,  sanction,  his  remedy  is  sacred  in  the  legal  tribunals.  And 
though  the  offender  may  have  exposed  himself  to  penalties  and  con- 
fiscations, yet  he  is  thus  not  to  be  deprived  of  due  redress  for  wrongs 
committed  on  himself. 

The  plaintifi^  in  one  of  these  records,  is  a  female,  and  was  not  at 
all  subject  to  military  duty  and  laws,  and  was  not  in  arms  as  an  op* 
ponent,  supporting  the  new  constitution.     And  if  the  sanctity  of 
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domestic  life  has  been  violated,  the  castle  of  the  citizen  broken  into, 
or  property  or  person  injured,  without  good  cause,  in  either  case  a 
jury  of  the  country  should  give  damages,  and  courts  are  bound  to 
instruct  them  to  do  so,  unless  a  justification  is  made  out  folly  on  cor- 
rect principles.  This  pan  and  should  be  done  without  any  vindictive 
punishment,  when  a  party  appears  to  have  acted  under  a  supposed 
legal  right.  And,  indeed,  such  is  the  structure  of  our  institutions, 
that  officers,  as  well  as  others,  are  often  called  on  to  risk  much  in 
behalf  of  the  public  and  of  the  country  in  time  of  peril.  And  if  they 
appear  to  do  it  from  patriotism,  and  with  proper  decorum  and  hu- 
manity, the  legislature  wUl,  on  application,  usually  indenmify  them, 
by  discharging  from  the  public  treasury  the  amount  recovered  for  any 
injury  to  individual  rights.  In  this  very  case,  therefore,  the  defence 
seems  to  be  by  the  State,  and  at  its  expense.  It  shows  the  beautifal 
harmony  of  our  system,  not  to  let  private  damage  be  suffered  wrong- 
fully without  redress ;  but,  at  the  same  time,  not  to  let  a 
public  agent  suffer,  *  who,  in  a  great  crisis,  appears  to  have  [  *  88  ] 
acted  honestly  for  the  public,  from  good  probable  cause, 
though  in  some  degree  mistaking  the  extent  of  his  powers,  as  well  as 
the  rights  of  others.  But  whether  any  of  the  rights  of  war,  or  rights 
of  a  citizen  in  civil  strife,  independent  of  the  invalid  act  of  the  assem- 
bly declaring  martial  law  over  all  the  State,  have  here,  on  the  stronger 
side  against  the  feebler,  been  violated,  does  not  seem  yet  to  have 
been  tried.  The  only  point  in  connection  with  this  matter  which 
appears  clearly  to  have  been  ruled  at  the  trial,  was  the  legality  or 
constitutionality  of  that  act  of  assembly.  '  I  think  that  the  ruling 
made  was  incorrect,  and  hence  that  there  has  been  a  mistrial. 

The  judgment  should,  in  this  view,  be  reversed ;  and  though  it  is 
very  doubtful  whether,  in  any  other  view,  as  by  the  general  rights  of 
Arar,  these  respondents  can  justify  their  conduct  on  the  facts  now 
before  us ;  yet  they  should  be  allowed  an  opportunity  for  it,  which 
can  be  granted  on  motion  below  to  amend  the  pleas  in  justification. 

10  H.  611;  18  H.  272,  881;  2  B.  685;  4  Wal.  2;  7  Wal.  700. 


Charles  Wilkes,  Plaintiff  in  Error,  v.  Samtjel  Dinsman. 

7  H.  89. 

The  act  of  March  2,  1837,  (5  Stats,  at  Large,  153,)  under  the  terms  "any  person  enlisted 
for  the  nary,"  includes  marines. 

The  commander  of  a  public  armed  vessel  of  the  United  States,  who  causes  such  punishment  as 
he  has  hiwful  piwcr  to  inflict,  to  be  inflicted  on  one  of  his  crew,  is  prima  Jade  justified  by 
showing  it  to  be  a  case  within  that  delegated  power ;  but  if  it  be  proved  that  he  was  actu- 
ated by  malice  or  passion,  and  not  by  a  desire  to  do  his  duty,  he  is  not  jostified. 

£rror  to  the  circuit  court  for  the  District  of  Columbia,  in  an  actioa 
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of  trespass,  brought  by  a  person  who  served  as  a  marine  on  board  one 
of  the  vessels  employed  in  the  exploring  expedition  under  the  com- 
mand of  the  defendant,  alleging  that  the  defendant  caused  him  to  be 
whipped  and  imprisoned.  The  nature  of  the  justification,  and  the 
questions  arising  out  of  it,  appear  in  the  opinion  of  the  court  So 
much  of  the  bill  of  exceptions  as  relates  to  the  questions  of  evidence, 
mentioned  in  the  early  part  of  the  opinion,  was  as  follows :  — 

That,  about  the  time  of  the  sailing  of  the  said  expedition,  the  pur- 
sers thereof  received  from  the  fourth  auditor  of  the  treasury  a  com- 
munication, inquiring  by  what  authority  the  said  bounty  had  been 
paid  to  the  marines,  of  whom  one  was  the  said  plaintiff,  and  disallow- 
ing it  in  the  accounts  of  said  pursers,  and  requiring  them  to  chaj^ 
the  same  to  the  men  on  their  pay  accounts,  and  deduct  the  same 
therefrom,  which  said  last  communication  was  reported  by  said  pur- 
sers to  the  defendant ;  and  thereupon  the  defendant  issued  his  order 
of  the  14th  September,  1838,  now  read  to  the  court,  which  order  was 
thereupon  obeyed  by  said  pursers,  and  the  said  <<  bounty-money  " 
never  was  charged  to  said  men. 

And  the  said  defendant  then  offered  to  read  in  evidence  to  the  jury 
the  said  written  papers,  so  as  aforesaid  signed  by  the  plaintiff,  and 
also  the  said  letter  of  said  defendant,  addressed  to  the  pursers  as  afore- 
said, in  connection  with  each  other,  and  with  all  the  evidence  herein- 
before stated. 

Bradley  and  Toucey^  (attorney-genQral,)  for  the  plaintiff 

May^  contra. 

[  •  122  ]      •  Woodbury,  J.,  delivered  the  opinion  of  the  court 

The  original  action  in  this  case  was  trespass  by  a  marine 
in  the  exploring  expedition,  against  its  commanding  officer. 

It  will  be  seen,  by  the  statement  of  the  case,  that  the  injury  com* 
plained  of  was  a  punishment  inflicted  on  the  plaintiff  by  the  defend- 
ant, in  November,  1840,  near  the  Semdwich  Islands,  for  disobedience 
of  orders,  or  a  refusal  to  perform  duty  when  directed. 

The  plaintiff  claimed  that  the  term  for  which  he  was  bound  to 
serve  as  a  marine  had  then  expired;  that  the  defendant  had  no  right 
or  justification  to  detain  him  longer  on  board ;  and  that  his  refusal 
to  do  duty  longer  being  the  only  reason,  and  an  insufficient  one,  for 
punishing  him  at  all,  under  such  circumstances  he  was  entitled  to 
recover  damages  of  the  defendant  for  subjecting  him  to  receive  twelve 
lashes,  and  for  a  repetition  of  the  punishment  on  a  subsequent  day, 
after  another  request  and  refusal  by  him  to  obey.     And  also,  in  the 
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mean  time,  for  putting  him  in  irons,  and  confining  him  in  a  native 
prison  on  the  island  of  Oahu. 

The  defendant  pleaded  the  general  issue ;  and  by  agreement  of 
parties,  any  special  matter  was  allowed  to  be  given  in  evidence  under 
that  issue. 

Various  questions  of  law  arose  during  the  trial,  which  are  presented 
on  the  record  in  nine  separate  bills  of  exceptions  by  the  defendant, 
and  one  by  the  plaintiff.  Some  of  them  are  of  an  ordinary  character, 
but  others  possess  much  interest,  and  are  important  in  their  conse- 
quences, not  only  to  these  parties,  but  to  the  government,  and  the 
community  at  large. 

In  a  public  enterprise  like  the  exploring  expedition,  specially  author- 
ized by  congress,  in  1836,  (see  act  of  congress  of  14th  May,  1836,  5 
Statutes  at  Large,  29,  ^  2,)  for  purposes  of  commerce  and 
science,  very  valuable  to  the  country,  and  not  *  entirely  [  *  123  ] 
without  interest  to  most  of  the  civilized  world,  it  was  essen- 
tial to  secure  it  from  being  defeated  by  any  discharge  of  the  crews 
before  its  great  objects  were  accomplished,  or  by  any  want  of  proper 
authority,  discretionary  or  otherwise,  in  the  commander,  to  insure,  if 
possible,  a  successful  issue  to  the  enterprise. 

It  is  not  to  be  lost  sight  of,  however,  and  will  be  explained  more 
fully  hereafter,  that,  while  the  chief  agent  of  the  government,  in  so 
important  a  trust,  when  conducting  with  skill,  fidelity,  and  energy,  is 
to  be  protected  under  mere  errors  of  judgment  in  the  discharge  of  his 
duties,  yet  he  is  not  to  be  shielded  from  responsibility,  if  he  acts  out 
of  his  authority  or  jurisdiction,  or  inflicts  private  injury  either  from 
malice,  cruelty,  or  any  species  of  oppression,  founded  on  considera- 
tions independent  of  public  ends. 

The  humblest  seaman  or  marine  is  to  be  sheltered  under  the  eegis 
of  the  law  from  any  real  wrong,  as  well  as  the  highest  in  office. 
Considerations  connected  with  these  views  are  involved  in  most  of 
the  points  ruled  by  the  court  below. 

But  the  first  and  second  exceptions  taken  by  the  defendant  raise 
incidental  questions,  which  it  may  be  better  to  dispose  of  separately, 
before  proceeding  to  the  principal  points  involved. 

One  of  these  questions  is  the  propriety  of  rejecting  a  letter  written 
by  the  defendant,  in  relation  to  the  bounty  given  to  the  seamen  and 
marines  on  their  reenlisting,  or  contracting  to  serve  till  the  expedition 
should  terminate. 

As  this  letter  related  to  that  material  transaction,  and  was  a  part 
of  the  res  gestm^  it  seems  competent  Ridley  v,  Gyde,  9  Bing.  349, 
354 ;  Hadley  v.  Carter,  8  N.  Hamp.  40 ;  Aiken  v.  Bemis,  3  Woodb. 
&  Minot,  348. 
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It  was  also  official  coirespondence  of  the  commander  in  respect  to 
official  matters,  and  seems  to  have  been  justifiable  as  evidence  on  that 
account     1  Greenleaf  on  Ev.  §  491. 

The  other  question  relates  to  the  propriety  of  excluding  the  pro- 
ceedings of  a  court-majtial,  which,  after  the  return  of  Captain  Wilkes, 
was  convened,  and  acquitted  him  of  this  among  other  charges. 

We  think  that  such  proceedings  were  not  conclusive  on  the  plain- 
tiff here,  though  a  bar  to  subsequent  indictments  in  courts  of  common 
law  for  the  same  offence,  the  parties  then  being  the  same  likewise, 
and  the  tribunal  acquitting  competent  to  examine  and  acquit  Asp- 
den  et  aL  V.  Nixon  et  al.  4  How.  467 ;  Bumham  v,  Webster,  1  Woodb. 
&  Minot,  172.  And  though  sometimes,  yet  questionably,  they  have 
been  deemed  a  bar  to  civil  suits  for  damages,  where  the  plaintiff  was 
the  prosecutor  before  the  court-martial  for  that  injury.     BuUer,  N.  P. 

19 ;  Hannaford  v.  Hunn,  2  Carr.  &  Payne,  148,  semble, 
[  •  124  ]  *  But  here  the  parties  were  not  the  same,  nor  the  plaintiff 
a  complainant  before  the  court-martial,  and  the  courts  of 
common  law  have  jurisdiction  ov^r  the  wrong,  though  committed  at 
sea.  Warden  v.  Bailey,  4  Taunt.  70-75 ;  1  MacArthur  on  Courts- 
Martial,  268 ;  Wilson  v.  McKenzie,  7  Hill,  96 ;  O'Brien  on  Military 
Law,  223,  semble  ;  Luscomb  v.  Prince,  12  Mass.  579. 

The  remaining  exceptions  relate  first  to  the  leading  question, 
whether  the  duty  of  service  by  the  plaintiff  had  expired  when  the  pun- 
ishment for  the  disobedience  of  orders  was  infficted. 

It  is  conceded  that  the  term  of  his  original  enlistment  for  four  years 
had  then  terminated.  But  after  that  term  commenced,  in  1836, 
congress  passed  a  new  law,  March  2, 1837,  which  is  supposed  to 
reach  a  case  of  this  kind,  and  to  have  justified  a  contract  of  reenlist- 
ment  made  by  the  plaintiff,  which  extended  beyond  the  original  term, 
and  till  after  the  punishment  complained  o£    5  Stats,  at  Large,  153. 

This  new  law,  to  be  sure,  speaks  in  its  title  of  the  "  enlistment  of 
seamen ; "  but  in  the  body  of  it,  provision  is  made  as  to  the  <^  service 
of  any  person  enlisted  for  the  navy." 

It  is  enacted  there,  that  it  shall  be  lawful  to  enlist  persons  to  serve 
for  five  years,  and  a  premium  is  given  to  such  as  ^^  shall  voluntarily 
reenlist  to  serve  until  the  return  of  the  vessels."  See  3d  section  of  act 
of  March  2, 1837. 

In  the  present  instance,  the  exploring  expedition  having  been  de- 
tained in  this  country  by  obstacles  in  the  preparations,  and  a  change 
in  the  commander,  till  it  became  probable  the  original  terms  of  ser- 
vice of  the  seamen  and  marines  would  expire  before  the  cruise  ended, 
the  secretary  of  the  navy,  in  September,  1837,  after  the  above  act 
passed,  and  before  the  squadron  sailed,  authorized  a  "  bounty  to  the 
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petty  officers,  seamen,  and  marines,"  who  would  reenlist,  and  engage 
to  serve  daring  the  term  of  the  craise.  Thereupon  many  did  so  re- 
enlist  and  engage  to  serve,  and  among  them  the  plaintiff,  and  the 
bounty  was  paid  to  them  all  on  so  doing,  in  October,  1837. 

The  papers  admitted  to  show  this,  though  excepted  to  by  the  plain- 
as,  we  think  entirely  competent 

After  this,  it  would  be  very  difficult  to  hold  that  the  plaintiff  had 
not  legally  become  liable  to  serve  during  the  cruise,  instead  of  merely 
his  original  term  of  four  years.  Because,  though  marines  are  not^  in 
some  senses,  ^'  seamen,"  and  their  duties  are  in  some  respects  differ- 
ent, yet  they  are,  while  employed  on  board  public  vessels,  persons  in 
the  naval  service,  persons  subject  to  the  orders  of  naval  officers,  per- 
sons under  the  government  of  the  naval  code  as  to  punishment,  and 
persons  amenable  to  the  navy  department.  Their  very 
name  *  of  "'marines,"  indicates  the  place  and  nature  of  their  [  *  125  ] 
duties  generaUy.  And,  beside  the  analogies  of  their  duties 
in  other  countries,  their  first  creation  here  to  serve  on  board  ships  ex- 
pressly declared  them  to  be  a  part  "  of  the  crews  of  each  of  said  ships." 
Act  of  27th  March,  1794,  1  Stats,  at  Large,  350,  §  4.  Their  pay  was 
also  to  be  fixed  in  the  same  way  as  that  of  the  seamen.     §  6,  p.  351. 

So  it  was  again  by  the  act  of  April  27,  1798.  1  Stats,  at  Large, 
662.  And  they  have  ever  since  been  associated  with  the  navy,  except 
when  specially  detailed  by  the  President  for  service  in  the  army.  See 
act  of  congress,  11th  July,  1798, 1  Stats,  at  Large,  595,  696. 

Thus  paid,  thus  serving,  and  thus  governed  like  and  with  the  navy, 
it  is  certainly  no  forced  construcition  to  consider  them  as  embraced  in 
the  spirit  of  the  act  of  1837,  by  the  description  of  persons  "  enlisted 
for  the  navy." 

The  reason  of  the  law  on  such  occasions  for  reenlistment  applies 
with  as  much  force  to  them  as  to  ordinary  seamen,  because,  when 
serving  on  board  public  vessels  where  their  first  term  seems  likely  to 
expire  before  the  cruise  ends,  their  services  may,  under  the  public 
necessities,  be  equally  needed  with  those  of  the  seamen  till  the  cruise 
ends ;  and  hence  all  of  them  may  rightfully  reenlist  for  the  cruise,  at 
any  time,  in  anticipation  of  this. 

Such  was  the  construction  put  on  this  section  at  the  time  by  the 
navy  department  and  navy  officers  on  board,  by  making  proposals 
and  paying  a  bounty  to  both  marines  and  seamen  who  would  reen- 
list. But  what  is  calculated  to  remove  any  doubts  as  to  the  justice 
of  this  view  is,  that  such  was  the  construction  adopted  by  the  plain- 
tiff himself,  and  fully  acquiesced  in  by  his  conduct  in  voluntarily 
agreeing  beforehand  to  reenlist  for  the  cruise,  and  receiving  the 
bounty  for  it,  and  sailing  under  that  engagement. 
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He  thus  waived  any  doubt ;  and,  proceeding  to  sea  under  such 
new  engagements,  supposed  to  be  authorized  by  the  act  of  congress, 
he  would  seem  to  be  morally  as  well  as  legally  estopped  to  deny  their 
validity,  and  the  liabilities  to  duty  and  to  punishment  consequent 
upon  them.     Volenti  nonfit  injuria. 

If,  however,  the  legal  right  of  the  commander  was  imperfect  to 
require  and  enforce  longer  performance  of  duty  under  the  engage- 
ments, there  is  another  provision  of  the  act  of  March,  1837,  by  which 
it  seems  quite  clear  that,  without  such  voluntary  reenllstment  and 
engagement,  the  commander  had  power  to  detain  the  plaintiff  after 
his  original  term  expired,  if,  in  his  opinion,  the  public  interest  required 
it.  In  the  2d  section  of  the  law,  5  Stats,  at  Large,  153,  it 
[  •  126  ]  is  enacted  *  that,  "  when  the  time  of  service  of  any  person 
enlisted  for  the  navy  shall  expire  while  he  is  on  board  any 
of  the  public  vessels  of  the  United  States  employed  on  -foreign  ser- 
vice, it  shall  be  the  duty  of  the  commanding  of&cer  to  send  him  to 
the  United  States  in  some  public  or  other  vessel,  unless  his  detention 
shall  be  essential  to  the  public  interests,  in  which  case  the  said  officer 
may  detain  him  until  the  vessel  in  which  he  may  be  serving  shall  re- 
turn to  the  United  States,"  &c.,  &c. 

Now,  considering  the  marines  as  embraced  in  the  spirit,  if  not  the 
exact  letter,  of  this  provision,  for  reasons  heretofore  assigned,  con- 
nected with  its  language  and  object,  and  their  position  in  conjunction 
with  the  navy,  it  would  follow  that  the  commander,  supposing  the 
detention  of  the  plaintiff  on  board  '^  essential  to  the  public  interests," 
could  rightfully  direct  him  to  remain ;  and  in  the  event  he  did  so,  as 
is  averred  here,  the  3d  section  of  the  act  of  1837  provides  that  the 
plaintiff  should  be  <^  subject  in  all  respects  to  the  laws  and  regula- 
tions for  the  government  of  the  navy,  until "  his  return  to  the  United 
States.    5  Stats,  at  Large,  153. 

There  is  still  another  statute  which,  in  our  view  of  it,  adds  more 
strength  to  these  conclusions.  It  is  an  act  as  early  as  June  30, 1834, 
4  Stats,  at  Large,  713,  and  by  the  2d  section  it  provides,  as  to  the 
marine  corps,  <<  that  the  said  corps  shall  at  all  times  be  subject  to  and 
under  the  laws  and  regulations  which  are  or  may  hereafter  be  estab- 
lished for  the.  better  government  of  the  navy,"  &c.  That  corps  thus, 
in  some  respects,  became  still  more  closely  identified  with  the  navy. 
The  term  "  the  better  government  of  the  navy  "  need  not  be  restricted 
to  mere  punishment,  or  to  courts-martial,  but  may  include  any  pro- 
vision by  law  intended  to  secure  the  safety  of  the  crew  and  vessel, 
and  msure  due  subordination  and  sound  discipline  in  any  exigency 
of  the  public  service.  The  continuance  of  all  serving  on  board  till 
the  cruise  ended  was  afterwards  wisely  provided  for,  when  required 
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"by  the  public  interests.*'  The  plaintiff  was,  therefore,  bound  to 
submit  to  it.  He  must  be  presumed  to  have  known  this  provision 
before  his  new  contract  of  enlistment,  and  before  he  sailed,  and,  in- 
deed, to  have  known  before  his  first  enlistment  that  he  was  to  be  sub- 
ject to  any  new  laws  which  might  be  enacted  for  the  better  govern- 
ment of  the  navy,  and  hence  that  the  defendant,  after  the  act  of  1837 
passed,  could  continue,  under  the  public  exigencies,  to  require  the 
performance  of  duty  by  him  till  the  cruise  ended,  and  to  punish  him 
when  disobedient,  —  if  not  overstepping  the  limits  prescribed  by  the 
naval  code,  and  the  usages  consistent  therewith  which  pre- 
vail in  maritime  service.  *  Nor  was  it  competent  for  him  [  *  127  ] 
to  object  to  this  detention,  as  if  retrospective  in  its  opera- 
tion, being  authorized  by  an  act  passed  after  his  first  enlistment,  be- 
cause, before  that  enlistment,  congress,  June  30, 1834,^  had  enacted, 
as  before  cited,  that  the  marine  corps  should  be  subject  to  and  under 
the  laws  and  regulations  which  are  or  may  be  hereafter  established 
for  the  better  government  of  the  navy. 

Having  thus  ascertained  that  the  defendant  had  further  jurisdic- 
tion over  the  plaintiff,  and  it  being  admitted  that  the  latter  refused  to 
perform  his  orders,  and,  in  the  language  of  the  14th  article,  that  he 
disobeyed  the  lawful  orders  of  his  superior  officer,  2  Stats,  at  Large, 
47,  and  this  on  an  important  subject,  iauid  under  circumstances  likely 
to  extend  to  many  more  of  the  crew,  and  to  end  in  mutiny  or  an 
abandonment  of  the  expedition,  if  not  suppressed  with  promptitude 
and  decisive  energy,  the  next  inquiry  is  whether  the  punishment  was 
inflicted  within  the  license  of  the  law. 

It  is  not  the  province  of  the  judiciary  to  decide  on  the  expediency 
or  humanity  of  the  law,  but  merely  its  existence,  and  the  conformity 
or  non-conformity  to  it  by  the  defendant 

Where  a  private  in  the  navy,  therefore,  is  guUty  of  any  ''  scanda- 
lous  conduct,''  the  commander  is,  by  the  3d  article  of  the  laws  for  the 
government  of  the  navy,  authorized  to  inflict  on  him  twelve  lashes, 
without  the  formality  of  a  court-martiaL    2  Stats,  at  Large,  46. 

If  disobedience  was  not  such  conduct,  but,  under  the  14th  article, 
exposed  the  offender  to  severe  punishment  by  a  court-martial,  the 
plaintiff  could  hardly  complain  that  it  was  mitigated  to  only  the 
twelve  lashes  which  the  captain  was  authorized  to  inflict  without 
calling  such  a  court,  by  article  30,  as  well  as  article  3,  ibid.  49, 
and  no  more  stripes  were  given  here  for  any  one  act  of  disobedience 
than  the  3d  and  30th  articles  warrant. 

Nor  were  they  accompanied  by  any  circumstance  of  unusual  se- 

>  4  State,  at  Large,  713. 
▼OL.  XYII.  6 
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verity  or  of  cruelty,  either  in  the  manner  or  the  instrument  employed. 
After  an  interval  of  two  or  three  days,  according  to  the  counts  in  the 
writ,  as  well  as  the  proposed  proof,  and  after  explanations  and  ex- 
hortations to  duty,  and  time  given  for  reflection,  followed  by  renewed 
disobedience,  the  same  number  of  stripes  was  repeated,  because 
deemed  necessary  in  order  to  enforce  duty. 

After  another  interval  for  like  purposes,  on  a  subsequent  day,  upon 
a  new  refusal,  the  punishment  was  again  inflicted,  and  the  plaintiff 
thereupon  returned  to  duty. 

If  precedents  were  needed  to  justify  this  course,  it  has  been  settled 

in  a  penal  prosecution  that  a  like  act,  when  prohibited,  if 

[  *128  ]  *  distinctly  repeated,  even  on  the  same  day,  constitutes  a 

second  offence,  and  incurs  an  additional  penalty.     Brooks 

qui  tam  v.  Milliken,  3  D.  &  E.  509. 

Again,  if  this  disobedience  could  not  be  considered  a  technical 
offence  under  either  of  the  articles  already  referred  to,  it  surely  is  an 
offence  in  nautical  service,  and  one  of  much  magnitude  at  times ;  and 
the  32d  article  provides  that  all  crimes  committed  by  persons  belong- 
ing to  the  navy,  which  are  not  specified  in  the  foregoing  articles,  shall 
be  punished  according  to  the  laws  and  customs  in  such  cases  at  sea. 
2  Stats,  at  Large,  49. 

In  the  discipline  of  the  merchant  service,  where  an  act  of  disobe- 
dience is  persisted  in,  and  endangers  the  due  subordination  of  others, 
the  captain  is  justified,  not  only  in  punishing  personally,  but  in  re- 
sorting to  any  reasonable  measures  necessary  to  produce  submission 
and  safety.  See  Fuller  v.  Colby,  3  Woodb.  &  Min.  1,  and  cases  there 
cited,  and  9  Law  Reporter,  386. 

Under  this  portion  of  the  inquiry  arises  also  the  question  as  to  the 
ruling  about  putting  the  plaintiff  in  irons,  and  about  the  confinement 
of  him  on  shore  in  a  prison  of  the  natives. 

This  appears  to  have  been  done  under  the  same  aspect  of  the  case, 
looking  to  the  preservation  of  sound  discipline  and  the  safe  imprison* 
ment  of  the  plaintiff  till  he  consented  to  return  to  his  duties. 

It  appears  that  several  other  marines  in  the  squadron  were  taking 
like  insubordinate  ground  with  the  plaintiff,  and  that  the  escape  of 
two  prisoners  confined  on  board  had.ahready  been  allowed;  that 
many  more  appeared  anxious  to  quit  the  vessels,  doubtless  under  the 
seductive  attractions  of  the  islands  near ;  that  several  of  the  officers 
and  men  were  engaged  at  a  distance  in  making  scientific  observa- 
tions; and  that,  under  such  circumstances,  a  confinement  of  the 
plaintiff  on  shore  for  a  few  days  might  be  a  prudent  precaution  to 
prevent  a  defeat  of  the  chief  objects  of  the  expedition. 

This,  therefore,  without  proof  of  malice,  is  not  actionable,  nor  doea 
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it  amount  to  putting  a  seaman  on  shore  in  a  foreign  country  to  de- 
sert him  there,  contrary  to  the  act  of  congress,  as  that  must  be  done 
maliciously,  and  then  is  properly  punishable  by  statute,  no  less  than 
on  principles  of  admiralty  law.  4  Statutes  at  Large,  117,  §  10 ;  Ab- 
bott  on  Shipping,  177 ;  Jay  v.  Almy,  1  Woodb.  &  Min.  268 ;  United 
States  t;.  Netcher,  1  Story,  307.  But  if  it  was  only  to  imprison  him 
there  for  a  few  days,  and,  under  all  the  circumstances,  was  consid- 
ered by  the  defendant  to  be  with  more  propriety  and  safety  than  in 
the  squadron,  it  was  justifiable,  unless  accompanied  by 
maUce.  •  The  WiUiam  Harris,  Ware,  367,  and  The  Nim-  [  •  129  | 
rod,  ibid.  9 ;  Wilson  v.  The  Mary,  Gilpin,  31 ;  3  Kent,  Com. 
182. 

As  to  the  cleanliness  of  the  prison,  the  healthfulness  of  the  food, 
and  the  general  treatment  while  there,  the  evidence  is  contradictory, 
and  is  not  now  a  matter  for  our  decision. 

The  only  remaining  consideration,  in  order  to  dispose  of  aU  which 
is  left  in  any  of  the  exceptions,  is  the  competency  of  the  commander 
to  decide  on  these  various  questions  without  being  amenable  to  the 
plaintiff  in  an  action  at  law  for  any  mere  error  of  judgment  in  the 
exercise  of  his  discretion,  which  may  have  been  involuntarily  com- 
mitted under  the  exigencies  of  the  moment. 

In  order  to  settle  this  point  correctly,  it  being  in  itself  a  very  im- 
portant one,  as  well  as  running  through  several  of  the  exceptions,  it 
will  be  necessary  to  advert  to  the  circumstances,  that  Captain  Wilkes 
was  not  acting  here  in  a  private  capacity  and  for  private  purposes ; 
but,  on  the  contrary,  the  responsible  duties  he  was  performing  were 
imposed  on  him  by  the  government  as  a  public  officer.  In  the  next 
place,  those  duties  were  not  voluntarily  sought  or  assumed,  but  met 
and  discharged  in  the  routine  of  his  honorable  and  gallant  profession, 
and  under  high  responsibilities'  for  any  omission  or  neglect  on  his 
part,  instead  of  being  a  volunteer,  as  in  most  of  the  cases  of  col- 
lectors and  sheriffs  made  liable.  2  Straftige,  820 ;  6  D.  &  E.  443. 
Now,  in  respect  to  those  compulsory  duties,  whether  in  reenlisting 
or  detaining  on  board,  or  punishing  or  imprisoning  on  shore.  While 
arduously  endeavoring  to  perform  them  in  such  a  manner  as  might 
advance  the  science  and  commerce  and  glory  of  his  country,  rather 
than  his  own  personal  designs,  a  public  officer,  invested  with  certain 
discretionary  powers,  never  has  been,  and  never  should  be,  made 
answerable  for  any  injury,  when  acting  within  the  scope  of  his  au^ 
thority,  and  not  influenced  by  malice,  corruption,  or  cruelty.  See 
the  cases  hereafter  cited. 

Nor  can  a  mandamus  issue  to  such  an  officer,  if  he  is  intrusted 
with  discretion  over  the  subject-matter.  Decatur  v,  Paulding^  14  Pet 
497 ;  Brashear  v.  Mason,  6  How.  102. 
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His  position,  in  such  case,  in  many  respects,  becomes  quasi  judicial, 
and  is  not  ministerial,  as  in  several  other  cases  of  liability  by  mere 
ministerial  officers.  11  Johns.  108 ;  EendaQ  v.  United  States,  12  Pet 
524 ;  Decatur  v.  Paulding,  14  Pet.  516.  And  it  is  well  settled  that 
^  all  judicial  officers,  when  acting  on  subjects  within  their  jurisdic- 
tion, are  exempted  from  civil  prosecution  for  their  acts."  Evans  v. 
Foster,  1  N.  Hamp.  377 ;  14  Pet  600,  App. 

Especially  is  it  proper,  not  only  that  a  public  officer, 
[  *  130  ]  situated  *  like  the  defendant,  be  invested  with  a  wide  discre- 
tion, but  be  upheld  in  it,  when  honestly  exercising,  and  not 
transcending  it,  as  to  discipline  in  such  remote  places,  on  such  a  long 
and  dangerous  cruise,  among  such  savage  islands  and  oceans,  and 
with  the  safety  of  so  many  lives,  and  the  respectability  and  honor  of 
his  country's  flag  in  charge. 

In  such  a  critical  position,  his  reasons  for  action,  one  way  or 
another,  are  often  the  fruits  of  his  own  observation,  and  not  suscepti- 
ble of  technical  proof  on  his  part  No  review  of  his  decisions,  if 
within  his  jurisdiction,  is  conferred  by  law  on  either  courts,  or  juries, 
or  subordinates,  and,  as  this  court  held  in  another  case,  it  sometimes 
happens  that  '<  a  prompt  and  unhesitating  obedience  to  orders  is  in- 
dispensable to  the  complete  attainment  of  the  object."  "  While  sub- 
ordinate officers  or  soldiers  are  pausing  to  consider  whether  they 
ought  to  obey,  or  are  scrupulously  weighing  the  evidence  of  the  fact 
upon  which  the  commander-in-chief  exercises  the  right  to  demand 
their  services,  the  hostile  enterprise  may  be  accomplished  without  the 
means  of  resistance."     12  Wheat  30. 

Hence,  while  an  officer  acts  within  the  limits  of  that  discretion, 
the  same  law  which  gives  it  to  him  will  protect  him  in  the  exercise 
of  it  But  for  acts  beyond  his  jurisdiction,  or  attended  by  circum- 
stances of  excessive  severity,  arising  from  ill  will,  a  depraved  dispo- 
sition, or  vindictive  feeling,  he  can  claim  no  exemption,  and  should 
be  allowed  none  under  color  of  his  office,  however  elevated,  or  how- 
ever humble  the  victim.  2  Carr.  &  Payne,  158,  note ;  4  Taunton,  67. 

When  not  offending  under  such  circumstances,  his  justification 
does  not  rest  on  the  general  ground  of  vindicating,  a  trespass  in  pri- 
vate life,  and  between  those  not  acting  officially  and  not  with  a  dis- 
cretion. Because  then,  acts  of  violence  being  first  proved,  the  person 
using  them  must  go  forward  next,  and  show  the  moderation  or  justi- 
fication of  the  blows  used.    2  Greenleaf  on  Ev.  §  99. 

The  chief  mistake  below  was  in  looking  only  to  such  cases  as  a 
guide.  For  the  justification  rests  here  on  a  rule  of  law  entirely 
diflferent,  though  well  settled,  and  is,  that  the  acts  of  a  public  officer 
on  public  matters,  within  his  jurisdiction,  and  where  he  has  a  discre- 
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tion,  are  to  be  presumed  legal,  till  shown  by  others  to  be  unjustifiable. 
Oidley  v.  Palmerston,  7  J.  B.  Moore,  111 ;  Vanderheyden  v.  Young, 
11  Johns.  160 ;  6  Har.  &  Johns.  329 ;  Martin  v.  Mott,  12  Wheat.  31. 

This,  too,  is  not  on  the  principle  merely  that  innocence  and  doing 
right  are  to  be  presumed,  till  the  contrary  is  shown.  1  Greenl. 
§§  35--37.  But  that  the  officer,  being  intrusted  with  a  dis- 
cretion for  public  purposes,  is  not  to  be  punished  *  for  the  [  *  131  ] 
exercise  of  it,  unless  it  is  first  proved  against  him,  either 
that  he  exercised  the  power  confided  in  cases  without  his  jurisdiction, 
or  in  a  manner  not  confided  to  him,  as  with  malice,  cruelty,  or  wilful 
oppression,  or,  in  the  words  of  Lord  Mansfield,  in  Wall  v.  McNamara, 
that  he  exercised  it  as  "  if  the  heart  is  wrong."  2  Carr.  &  Payne,  158, 
note.  In  short,  it  is  not  enough  to  show  he  committed  an  error  in 
judgment,  but  it  must  have  been  a  malicious  and  wilful  error.  Har- 
man  v.  Tappenden  et  aL  1  East,  562,  565,  note. 

It  may  not  be  without  some  benefit,  in  a  case  of  so  much  interest 
as  this,  to  refer  a  moment  further  to  one  or  two  particular  precedents 
in  England  and  this  country,  and  even  in  this  court,  in  illustration 
of  the  soundness  of  these  positions. 

Thus  in  Drewe  v.  Coulton,  1  East,  563,  note,  which  was  an  action 
against  the  defendant,  who  was  a  public  returning  officer,  for  refusing 
a  vote,  Wilson,  J.  says :  ^  This  is,  in  the  nature  of  it,  an  action  for 
misbehavior  by  a  public  officer  in  his  duty.  Now,  I  think  that  it 
cannot  be  called  misbehavior  unless  maliciously  and  wilfully  done, 
and  that  the  action  will  not  lie  for  a  mistake  in  ktw."  <'  By  vdlful,  T 
understand  contrary  to  a  man's  own  conviction.'' 

^  In  very  few  instances  is  an  officer  answerable  for  what  he  does 
to  the  best  of  his  judgment  in  cases  where  he  is  compellable  to  act, 
but  the  action  lies  where  the  officer  has  an  option  whether  he  will 
act  or  no."  See  these  last  cases  collected  in  Seaman  v.  Patten, 
2  Caines,  313,  315. 

In  a  case  in  this  country,  Jenkins  v.  Waldron,  11  Johns.  121, 
Spencer,  J.  says,  for  the  whole  court,  on  a  state  of  facts  much  like 
the  case  in  East :  '^  It  would,  in  our  opinion,  be  opposed  to  all  the 
principles  of  law,  justice,  and  sound  policy,  to  hold  that  officers  called 
upon  to  exercise  their  deliberate  judgments  are  answerable  for  a 
mistake  in  law,  either  civilly  or  criminally,  when  their  motives  are 
pure,  and  untainted  with  fraud  or  malice."  Similiar  views  were 
again  expressed  by  the  same  court  in  the  same  volume,  (p.  160,)  in 
Vanderheyden  v.  Young.  And  in  a  like  case,  the  supreme  court  of 
New  Hampshire  recognized  a  like  principle.  '<  It  is  true,"  said  the 
chief  justice  for  the  court,  *'  that  moderators  may  decide  wrongly 
the  best  intentions,  and  then  the  party  will  be  without  remedy. 

6* 
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And  SO  may  a  court  and  jury  decide  wrongly,  and  then  the  party 
will  also  be  without  remedy."  But  there  is  no  liability  in  such  case 
without  malice  alleged  and  proved.  Wheeler  v,  Patterson,  1  N. 
Hamp.  90. 

Finally,  in  this  court,  like  views  were  expressed,  through  Justice 
Story,  in  Martin  v.  Mott,  12  Wheat  31 :  "  Whenever  a 
[  •  132  ]  statute  gives  a  discretionary  power  to  any  person,  to  be  •ex- 
ercised by  him  upon  his  own  opinion  of  certain  facts,  it  is  a 
sound  rule  of  construction  that  the  statutes  constitute  him  the  sole 
and  exclusive  judge  of  the  existence  of  these  facts."  "  Every  public 
officer  is  presumed  to  act  in  obedience  to  his  duty,  until  the  contrary 
is  shown." 

Under  these  established  principles  and  precedents,  it  will  be  seen 
that  the  rulings  below  must  be  held  erroneous  whenever  the  court 
departed  from  them,  and  required  the  defendant,  as  on  several  occa- 
sions, to  go  forward,  and  in  the  first  instance  to  prove  details  rebut- 
ting any  error  or  excess. 

As,  for  illustration,  to  prove  in  the  outset  facts  showing  a  necessity 
to  detain  the  plaintiff,  before  the  latter  had  offered  any  evidence  it 
was  done  from  malice  or  without  cause ;  or  to  prove  that  the  prison 
on  shore  was  safer  and  more  suitable  for  the  plaintiff's  confinement 
than  the  vessels,  under  the  peculiar  circumstances  then  existing,  until 
the  plaintiff  had  first  shown  that  no  discretion  existed  in  the  defend- 
ant to  place  him  there,  or  that  he  did  it  nudd  /ide^  or  for  purposes  of 
cruelty  and  oppression ;  or  to  prove  that  the  punishment  inflicted 
was  not  immoderate,  and  not  unreasonable,  when  it  is  admitted  to 
have  been  within  the  limits  of  his  discretion,  as  confided  to  him  by 
the  articles  for  the  government  of  the  navy.  On  the  contrary,  as  has 
been  shown,  aQ  his  acts  within  the  limits  of  the  discretion  given  to 
him  are  to  be  regarded  as  primd  facie  right  till  the  opposite  party 
disprove  this  presumption. 

The  judgment  below  must  therefore  be  reversed,  and  a  venire  de 

novo  awarded,  and  the  new  trial  be  governed  by  the  principles  here 

decided. 

IS  H.  890. 
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Hugh  M.  Patton,  Administrator,  and  Hugh  M.  Patton  and  others, 
Heirs  of  Robert  Patton,  deceased.  Appellants,  r.  James  Taylor, 
Administrator,  and  James  Taylor,  John  W.  Tibbatts  and  Ann 
W,,  his  Wife,  George  T.  Williamson  and  Jane  M.,  his  Wife, 
and  Horatio  T.  Harris  and  Krturah  L.,  his  Wife,  Heirs  of 
James  Taylor,  deceased. 

7  H.  138. 

A  parchaser,  in  possession  of  land,  cannot  be  reliered  hy  a  oonrt  of  equity  from  pnyment 
of  the  pnrchase-money,  for  defect  of  vendor's  title,  without  fraud  charged  in  the  bill  and 
proved. 

A  naked  trustee,  having  no  interest  in  the  trust-fund,  is  a  competent  witness  in  a  suit  con- 
cerning that  fund. 

The  case  is  stated  in  the  opinion  of  the  court. 

A.  H.  Lawrence^  and  C  &  Morehead^  (with  whom  was  Badger j)  for 
the  appellants. 

Longhborough^  and  Underwood^  (with  whom  was  Ewing,)  contra. 

*  Nelson,  J.,  delivered  the  opinion  of  the  court  {  *  157  ] 

Thb  is  an  appeal  from  the  circuit  court  of  the  United 
States  held  in  and  for  the  district  of  Eentacky,  by  the  district  judge. 

Taylor,  the  complainant  below,  filed  a  bill  against  Robert  Patton, 
the  intestate  and  ancestor  of  the  defendants,  praying  relief  against 
two  judgments  recovered  against  him  at  law,  upon  securities  given 
for  the  purchase-money  of  2,000  acres  of  land  situate  in  the  State  of 
Kentudcy,  and  sold  and  conveyed  by  the  latter  to  the  former.  The 
bill  was  filed  at  the  November  term,  in  the  year  1820 ;  and  the  suit 
has  been  pending  ever  since.  The  sale  and  conveyance  of  the  land 
took  place  September  3, 1818,  the  consideration  being  $5,000,  pay- 
able one  half  on  the  30th  of  January,  1819,  and  the  other  in  one  year 
thereafter.  The  deed  contained  covenants  for  further  assurance,  and* 
of  warranty,  and  the  grantee  entered  into  possession  of  the  premises, 
and  has  held  it  ever  since. 

The  only  allegations  in  the  bill  upon  which  the  complainant  relied 
for  staying  the  collection  of  the  judgments,  and  setting  aside  the  sale 
and  conveyance,  are,  that  the  said  Patton  had  no  title  to  the  land  at 
the  time  of  the  purchase,  nor  since ;  and  that  he  had  become  insol- 
vent, and  possessed  no  personal  responsibility. 

The  defendant  admits,  in  his  answer,  that  he  had  no  legal  title, 
and  that  it  was  at  the  time  in  the  heirs  of  one  Thomas  Southcombe, 
but  insists  that  he  had  purchased  the  land  of  Southcombe,  had  paid 
for  it,  and  had  been  in  the  peaceable  possession  of  the  same,  and 
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paid  the  taxes  thereon,  for  more  than  twenty  years,  and  until  the 
time  of  the  sale;  and  that  the  complainant  well  knew  the  natare  and 
condition  of  the  title  at  the  time  of  the  purchase,  and  the  taking  of 
the  deed. 

The  answer  also  sets  up  an  assignment  of  the  securities  taken  for 
the  purchase-money,  from  the  defendant  to  Witherspoon  and  Muir- 
bead,  in  payment  of  a  decree  in  chancery  which  they  held  against 
him ;  that  it  was  made  in  the  presence  and  with  the  knowl- 
[  *  158  ]  edge  and  consent  of  the  complainant,  and  that  *the  suits 
were  brought,  and  the  judgments  in  question  recovered,  by 
them  and  for  their  benefit. 

On  the  death  of  Robert  Patton,  the  complainant  revived  the  suit 
against  his  heirs  and  personal  representatives,  on  the  13th  of  Novem- 
ber, 1829.  The  answer  to  this  bill,  which  relies  mainly  upon  the 
facts  set  forth  in  the  previous  answer  of  Patton,  was  put  in  and  filed 
in  July,  1844. 

The  cause  was  heard  on  the  pleadings  and  proofs  on  the  13th  of 
May,  1845,  and  thereupon  it  was  adjudged  and  decreed  by  the  court 
that  the  contract  entered  into  between  the  complainant  and  Robert 
Patton,  for  the  purchase  and  sale  of  the  land,  for  the  sum  of  $5,000, 
as  set  forth  in  the  bill  and  admitted  in  the  answer,  be  rescinded  and 
annulled;  that  the  judgments  recovered  at  law  for  the  purchsise- 
money  be  perpetually  enjoined ;  and  that  the  deed  of  the  3d  of  Sep- 
tember, 1818,  be  cancelled  and  held  for  naught. 

The  decree  then  provides  for  the  repayment,  by  the  heirs  of  Patton, 
of  such  portions  of  the  purchase-money  as  had  been  paid  by  Taylor, 
after  deducting  the  rents  and  profits  which  he  may  have  received 
from  the  premises,  over  and  above  expenditures  for  necessary  repairs 
and  improvements;  and  on  such  repayment,  the  possession  is  ordered 
to  be  delivered  up  to  the  heirs,  and  a  reconveyance  to  be  made  by 
the  complainant  to  them,  with  a  covenant  against  his  own  acts 
'affecting  the  title;  and  also  providing  that  the  heirs  shall  hold  the 
lands  in  trust  for  the  benefit  of  Witherspoon  and  Muirhead,  the  as- 
signees and  owners  of  the  judgments  at  law. 

The  cause  is  then  referred  to  the  master,  to  take  and  state  an  ac- 
count of  the  rents  and  profits,  improvements,  &;c,  upon  the  principles 
settled,  and  to  report  to  the  court. 

There  is  some  evidence  in  the  case  tending  to  prove  that  the  de- 
fendant, Robert  Patton,  represented  to  the  complainant  during  the 
negotiation  between  them  for  the  sale  and  purchase  of  the  lands  in 
question,  that  he  held  at  the  time  the  legal  title ;  and  that  the  com- 
plainant had  reason  to  believe  that  he  would  be  invested  with  it  by 
the  conveyance  of  the  3d  of  September,  1818. 
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The  circumstances,  however,  that  Taylor  was  at  the  time,  and  for 
several  years  before  had  been,  the  general  agent  of  Patton,  in  Ken- 
tacky,  to  take  charge  of  his  lands  in  that  State,  including  the  prem- 
ises in  question,  to  pay  the  taxes,  and  negotiate  sales  to  purchasers, 
lead  to  the  conclusion  that  he  must  himself  have  had  some  knowl- 
edge of  the  title,  and  that  he  was  willing  to  risk  it,  on  receiving  a 
warranty  deed  from  Patton,  who  was  supposed  to  be  a  man  of 
wealth.  Where  the  truth  of  this  matter  lies,  it  is  not  mate- 
rial to  inquire;  for  no  such  *  question  is  made  on  the  plead-  [  *  159  j 
ings,  or  was  involved  at  the  hearing.  It  is  not  surprising, 
therefore,  that  the  proofs  in  respect  to  it,  to  be  found  on  the  record, 
are  vague  and  unsatisfactory,  as  probably  the  attention  of  neither 
party  was  particularly  drawn  to  it.  Indeed,  it  could  not  consistently 
have  been,  as  the  charge  of  fraud  or  misrepresentation  is  not  to  be 
found  in  the  bill  as  originally  drawn,  nor  in  the  amended  bill  filed 
some  two  years  and  a  half  afterwards.  Nor  is  it  made  in  the  bill  of 
revivor,  which  was  filed  as  late  as  November,  1829. 

The  relief  prayed  for  is  put,  both  in  the  original  and  amended 
biUs,  entirely  upon  the  defect  of  legal  title  in  Patton  at  the  time  of 
the  conveyance,  and  in  connection  with  this,  his  subsequent  insol- 
vency ;  and  unless  this  ground  alone  is  sufficient  to  sustain  it,  the 
decree  of  the  court  below  cannot  be  upheld.  And  that  it  is  not,  we 
need  only  refer  to  the  authorities  on  the  subject.  Bumpus  v.  Platner, 
1  Johns.  Ch.  213-218 ;  Abbot  v.  Allen,  2  ibid.  519 ;  Qouverneur  v. 
Eimendorf,  5  ibid.  79 ;  Simpson  v.  Hawkins,  1  Dana,  305,  308,  312 ; 
James  v,  McKernon,  6  Johns.  543. 

These  cases  will  show  that  a  purchaser,  in  the  undisturbed  posses- 
sion of  the  land,  will  not  be  relieved  against  the  payment  of  the  pur- 
chase money  on  the  mere  ground  of  defect  of  title,  there  being  no 
fraud  or  misrepresentation,  and  that  in  such  a  case  he  must  seek  his 
remedy  at  law  on  the  covenants  in  his  deed.  That,  if  there  is  no 
fraud,  and  no  covenants  to  secure  the  title,  he  is  without  remedy;  as 
the  vendor,  selling  in  good  faith,  is  not  responsible  for  the  goodness 
of  his  title,  beyond  the  extent  of  his  covenants  in  the  deed.  And 
further,  that  relief  will  not  be  afforded,  even  on  the  ground  of  fraud, 
unless  it  be  made  a  distinct  allegation  in  the  bill,  so  that  it  may  be 
put  in  issue  by  the  pleadings. 

It  follows  that  the  court  below  erred,  and  that  the  decree  should 
be  reversed,  and  the  bill  dismissed. 

There  is  another  point  in  the  case  in  respect  to  which  we  think 
the  court  also  erred,  and  which  we  will  for  a  moment  notice,  namely, 
the  rejection  of  the  deposition  of  Talbott  offered  in  evidence  by  the 
defendants  below.     The  deposition  tended  to  prove  that  the  notes 
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given  for  the  purchase-money  had  been  assigned  and  transfeired  by 
Patton  to  Witherspoon  and  Muirhead,  his  creditors,  with  the  knowl- 
edge and  assent  of  Taylor,  in  consideration  of  which  the  creditors 
agreed  to  postpone  the  payment  of  the  demand  against  Patton.  Tal- 
bott  was  rejected  on  the  ground  of  interest^  as  it  appeared  upon  the 
face  of  his  own  deposition :  1.  As  surety  for  Patton  in  the  suit  at 
law ;  and,  2.  As  assignee  of  the  notes  for  the  benefit  of  Witherspoon 
and  Muirhead. 

In  answer  to  the  first  ground,  it  is  sufficient  to  say  that 
[  *  160  ]  *  judgments  had  been  recovered  by  default  in  the  suits  at 
law  in  favor  of  Patton.  And  to  the  second,  that,  according 
to  the  deposition,  Talbott  had  no  interest  whatever  in  the  result  of 
the  suit  He  held  the  notes  as  a  naked  trustee,  the  proceeds  of 
which,  when  collected,  were  to  be  applied  to  the  payment  of  the  debt 
of  Witherspoon  and  Muirhead,  his  clients.  He  had  no  charge  upon 
the  fund,  by  any  agreement  or  understanding  with  Patton,  or  his 
clients,  for  costs  or  commissions,  as  attorney  or  otherwise,  that  would 
make  him  an  interested  witness.  There  was  no  foundation,  there- 
fore, for  the  exclusion  of  his  evidence.  But  it  is  unnecessary  to  pur- 
sue this  inquiry,  as  the  ground  already  stated  sufficiently  disposes  of 
the  case. 

Decree  below  reversed,  and  bill  dismissed,  with  costs. 

11  H.  297;  19  H.  126 ;  22  H.  818;  2  B.  499. 


Edward  P.  Fourniqubt  and  Harriet  Jane  Fourniquet,  his  Wife, 

Appellants,  v,  John  Perkins. 

7  H.  160. 

A  petition  having;  been  presented  to  a  probate  court  in  Louisiana,  and  thence  transferred  bj 
consent  to  a  district  conrt  of  the  same  State;  Hdd^  that,  as  the  petition  chaiged  the  de- 
fendant with  maladministration  of  a  succession,  the  district  court  had  jarisdiction. 

Appeal  from  the  circait  court  of  the  United  States  for  the  distdot 
of  Louisiana. 

The  case  is  stated  in  the  opinion  of  the  court. 

FencUM  and  Henderson,  for  the  appellants. 

Coze  and  Doums,  (with  whom  was  Mdper,)  contra. 

[  •  167  ]      •Daniel,  J.,  delivered  the  opinion  of  the  court 

Although  the  decree  of  the  circuit  court  is  accompanied 
by  no  opinion  or  argument  setting  out  in  eztenso  the  grounds  on 
which   the    bill   of  the  appellants  (the  plaintifis  below)  was  dis* 
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missed,  jet  the  foundation  of  this  decree  is  plainly  disclosed  by 
reference  to  the  plea  of  the  defendant  below,  referred  to  and  sustained 
by  the  circuit  court  in  its  fullest  extent  This  plea  assumes  the  posi- 
tion that  the  matters  drawn  into  controversy  by  the  bill  had  been 
previously  litigated  between  these  parties,  and  by  a  court  of  compe- 
tent jurisdiction  adjudged  and  settled  against  the  complainants. 
The  insertion  of  this  plea  here  is  deemed  proper,  as  the  character 
of  the  proceedings  which  enter  into  its  averments,  and  constitute 
the  bar  set  up  thereby,  will  furnish  the  readiest  key  to  the  excep- 
tions urged  against  the  decree  of  the  circxdt  court  The  plea  is 
in  the  following  words :  — 

• 

« In  ike  Circuit  Court  of  the   United  States  for  the  Fifth    CircuU 

and  Eastern  District  of  Louisia/na. 

"  E.  P.    FOURNIQUBT   AND    WiFE    V.  JoHN    PEREINS. 

"  The  plea  and  answer  of  the  defendant,  John  Perkins,  to  the  bill  ol 
complaint  and  discovery  of  the  said  complainants. 

^  This  respondent,  saving  and  reserving  all  benefit,  &c.,  &c., 
shows,  that,  on  or  about  the  15th  day  of  December,  1838,  the  said 
complainants  did  institute  a  suit  in  the  court  of  probates  in  and 
for  the  parish  of  Ck>ncoTdia,  in  the  State  of  Louisiana,  against  this 
respondent,  for  the  same  cause  of  action  as  is  set  forth  in  the  said 
complainants'  bill  Ths^t  the  said  suit  was  duly  and  regularly  trans- 
ferred for  trial  and  judgment  upon  all  matters  in  issue  therein  to  the 
district  court  of  the  ninth  judicial  district  of  the  State  of  Louisiana, 
held  in  and  for  the  said  parish  of  Concordia,  when  and  where  such 
proceedings  and  pleadings  were  had,  and  such  issue  joined,  as  em- 
braced the  whole  matters  set  forth  and  complained  of  in  and  by  the 
jaid  complainants'  bill  in  this  behalf  filed  and  exhibited ;  and  that 
in  the  further  due  and  lawful  proceedings  in  said  suit,  and  upon  final 
hearing  thereof,  judgment  was  rendered  in  favor  of  this  defendant, 
upon  all  the  matters  in  issue  therein ;  all  which  will  appear 
by  a  transcript  of  the  record  of  the  proceedings  *  in  the  said  [  *  168  ] 
suit,  duly  authenticated,  which  is  hereto  annexed  and  ex- 
hibited, and  made  part  hereof;  which  said  judgment  is  final  and 
conclusive  between  the  said  parties,  as  to  all  the  matters  of  the  said 
complainants'  bill;  and  this  respondent  pleads  and  sets  up  the  same  as 
a  full  and  complete  bar  to  the  said  bill,  and  prays  that  he  may  have  the 
benefit  thereof  as  such." 

K  this  plea  be  correct  in  form  and  true  in  substance,  there  can 
be  no  doubt  that,  the  subject  now  in  controversy  having  become  res 
adjvdicata^  the  decision  of  the  circuit  court  dismissing  the  bill  of  the 
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complainants  is  vindicated  from  just  exception.  But  exceptiob  is 
urged  to  that  decision  upon  alleged  legal  grounds,  said  to  be  disclosed 
on  the  face  of  the  plea  and  of  the  record  adduced  in  its  support,  and 
that  these  being  inadequate  to  sustain  the  decision,  the  latter  cannot 
be  supported.  This  is  the  material  point  in  this  cause,  requiring, 
therefore,  particular  examination. 

It  is  insisted  for  the  appellants,  that  the  proceedings  instituted  by 
them  in  the  probate  court  of  Concordia  against  Perkins,  for  an  ac- 
count of  his  administration  of  the  successions  of  Benjamin  Bynum 
and  of  Mrs.  Perkins,  (formerly  Bynum,)  and  for  an  account  of  his 
guardianship  of  the  wife  of  Fourniquet,  as  well  as  to  render  him  liable 
for  lands,  slaves,  crops,  and  moneyai  belonging  to  those  successions 
and  to  the  children  of  Bynum,  were  the  proper  proceedings  for  at- 
taining the  object  sought  thereby,  and  that  no  other  tribunal  in  the 
State  of  Louisiana  than  the  probate  court  could  legally  take  cogni- 
zance of  those  proceedings ;  and  that  the  transfer,  therefore,  of  the 
case  in  question  from  the  probate  court  to  the  district  court  of  th6 
State,  though  by  the  consent  expressly  given  of  all  the  parties,  could 
not  confer  jurisdiction  on  the  latter,  whose  decision,  consequently, 
^ould  be  void,  and  could  not  be  pleaded  in  bar  of  this  suit.  Again 
it  is  said,  that,  conceding  the  power  of  the  district  court  to  take 
cognizance  of  a  case  like  the  present,  still,  the  proceedings  before  this 
latter  court  and  its  decision  did  not  embrace  the  rights  and  interests 
of  the  parties  as  set  forth  in  the  petition  to  the  probate  court,  but 
were  limited  to  the  single  question  of  the  validity  of  the  release 
executed  by  the  complainants  to  the  defendant  on  the  27th  of  May, 
1834.  With  regard  to  this  second  ground  of  exception,  it  may  be 
remarked,  that  there  is  some  want  of  precision  in  the  record  of  the 
district  court,  as  to  the  subjects  embraced  within  the  issue  which 
seems  to  have  been  submitted  to  the  jury  by  the  court;  but  there 
is  no  more  reason  for  supposing  that  issue  to  have  been  limited 
to  the  mere  fact  of  the  validity  of  the  release  mentioned,  than  there 

is  for  extending  it  to  the  whole  matter  in  controversy.  The 
[  •  169  ]  petition  brought  up  before  *  the  court  was  the  same  presented 

to  the  court  of  probate,  —  covered  the  whole  gravamen  of 
the  complainants'  case.  All  their  alleged  rights  and  wrongs  were 
embraced  within  its  statements  and  prayers.  This  is  not  understood 
to  have  been  a  suit  in  equity,  nor  to  have  been  one  not  cognizable  by 
a  jury.  The  fair  presumption  is,  that  the  jury  had  the  entire  case 
before  them.  No  exception  to  their  cognizance  of  the  whole  case 
seems  to  have  been  interposed  or  thought  of,  and  they  rendered  a 
general  verdict  for  the  defendant,  to  which  verdict  no  exception  was 
taken.     On  other  grounds,  it  seems  inadmissible  to   suppose  that 
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the  case  submitted  to  the  jury  was  limited  to  some  specific  fact  oi 
inquiry,  or  that  the  judgment  of  the  court  was  necessarily  founded 
upon  any  such  fact  alone.  By  the  coasent  order,  transferriiig  the 
cause  from  the  probate  to  the  district  court,  we  find  a  very  compre- 
hensive arrangement  as  to  the  procurement  and  the  forms  of  the 
testimony  to  be  used ;  and  in  the  entry  of  the  judgment  upon  the 
record  of  the  district  court,  we  find  the  language :  '<  By  reason  of 
the  law  and  the  evidence,  and  the  verdict  being  in  favor  of  the  de- 
fendant, it  is  therefore  ordered,  adjudged,  and  decreed,  that  judgment 
be  rendered  in  favor  of  the  defendant."  Thus  it  appe&urs  that  the 
mind  of  the  court  was  directed  to  the  entire  case  before  it,  and  not 
merely  to  an  isolated  question ;  that  its  judgment  has  embraced  the 
whole  cause  as  presented  upon  the  petition,  the  exceptions,  and  the 
answer  of  the  defendant,  and  although  the  proceedings  which  led  to 
the  decision  may  seem  to  be  irregular  and  anomalous,  that  decision 
must  stand  as  a  judgment,  binding  between  the  parties  thereto,  un- 
less shown  to  be  void  for  want  of  jurisdiction  in  the  tribunal  which 
pronounced  it,  or  that  it  has  been  reversed  and  annulled  by  some 
competent  supervisory  authority.  This  brings  us  back  to  the  inquiry 
into  the  competency  of  the  district  court  of  the  State  to  take  cogni- 
zance of  the  subject  on  which  its  decision  was  made. 

By  art.  126  of  the  Code  of  Practice,  it  is  declared  that  the  juris- 
diction of  the  district  courts  extends  over  all  civil  causes  where  the 
amount  in  dispute  exceeds  fifty  dollars.  The  natural  import  of  this 
provision  is  to  render  the  district  courts  of  Louisiana  courts  of  general 
jurisdiction  in  all  civil  causes  not  embraced  within  the  above  excep* 
tion.  But  their  powers  have  not  been  left  to  be  now  deduced  for 
the  first  time  from  the  language  of  the  article  above  cited.  They 
appear  to  have  been  defined  and  established  by  the  supreme  judicial 
authority  of  the  State,  and  plainly  distinguished  from  the  functions 
of  the  probate  courts  with  reference  to  subjects  like  those  involved 
in  the  present  case.  The  jurisdiction  of  the  courts  of  probate 
appears  to  be  confined  to  cases  which  seek  a  settlement 
*  and  an  accounting  for  ejBTects  presumed  to  be  in  the  pos-  [  *  170  ] 
session  of  the  representative  of  a  succession,  holding  those 
effects  in  his  representative  character.  Where  the  purpose  is  to 
charge  the  executor  or  curator  personally  for  fraud,  mal-administra- 
tion,  waste,  or  embezzlement  of  the  succession,  the  court  of  probate 
has  not  jurisdiction,  but  in  such  cases  jurisdiction  is  vested  in  district 
courts.  The  law  appears  to  have  been  so  ruled  in  many  cases  by  the 
supreme  court  of  Louisiana.  A  few  of  these  will  be  adverted  to. 
Thus,  in  the  case  of  McDonough  v.  Spraggins,  1  La.  Rep.  63,  on  an 
appeal  from  the  court  of  probates,  the  point  is  thus  succinctly  stated 
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by  Mathews,  Jastice,  in  delivering  the  opinion  of  the  court:  '^  This 
suit  was  commenced  against  the  defendant  in  his  capacity  of  coratori 
to  obtain  a  judgment  rendering  the  succession  which  he  represents 
liable  to  pay  and  satisfy  the  plaintiffs'  demand,  and  also  to  obtain 
a  decree  against  him  personally,  on  the  event  of  the  property  being 
insufficient  to  pay  all  just  claims  against  it,  as  having  illegally  ad- 
ministered the  succession  of  the  intestate."  The  court  of  probates 
decided  against  the  appUcation,  and  the  supreme  court,  in  passing 
upon  that  decision,  lay  down  the  law  in  these  words :  '^  As  an  ad* 
ministrator  de  son  tort,  or  as  an  intermeddler,  he  may  be  answerable 
to  creditors  for  wuste ;  but  those  pursuits  against  him  must  take  place 
in  a  court  of  ordinary  jurisdiction."  The  next  case  on  this  point  is 
that  of  Bouquette's  Guardian  v.  Donnett,  2  La.  Rep.  198.  There 
Porter,  Justice,  pronouncing  the  decision,  says :  It  appears  to  us  this 
is  a  demand  against  the  executor  in  his  personal  capacity  for  the 
value  of  the  property  sold  by  him  contrary  to  law.  In  other  words, 
for  a  tort  done  by  him*  We  think  the  probate  court  had  no  juris- 
diction  of  the  case,  and  that  the  petition  must  be  dismissed,  with 
costs  in  both  courts."  In  6  La.  Rep.  449,  is  the  case  of  Hurst  v. 
Hyde,  Executor,  in  which  it  is  ruted,  that  "  the  court  of  probates  has 
no  jurisdiction  in  an  action  for  damages  occasioned  by  an  act  of  the 
executor  not  legally  done  in  relation  to  the  administration  of  the 
succession."  The  last  authority  which  will  be  cited  to  this  point  ia 
one  of  later  date.  It  is  the  decision  of  the  supreme  court  of  Louis- 
iana in  the  case  of  Hemken  v.  Ludwig,  curatrix,  a  decision  made  in 
1845,  and  reported  in  12  Robinson's  Reports,  188,  upon  an  appeal 
from  the  court  of  probates  of  Ouachita.  This  was  a  petition  brought 
to  subject  the  curatrix  for  what,  in  the  legal  language  of  Louisiana, 
is  called  a  mal-administration  of  the  succession,  corresponding  vidth 
the  term  waste  at  the  common  law.  At  page  191  of  the  volume, 
Judge  Simon,  in  delivering  the  opinion  of  the  court,  thus  states  the 

law :  ^  It  is  clear,  the  court  of  probates  was  without  juris- 
[  *  171  ]  diction  to  decide  on  the  *  matters  \Bet  out  in  the  plaintiff's 

petition  in  relation  to  the  defendant's  personal  liability.  It 
is  true  she  is  sued  as  curatrix,  but  one  of  the  principal  grounds  alleged 
against  her,  &om  which  she  is  said  to  have  incurred  personal  respon- 
sibility is,  that  she  has  concealed  property  belonging  to  the  estate,  and 
has  converted  it  to  her  own  use,  whereby  she  has  lost  the  benefit  of 
her  renunciation,  and  has  become  liable,  personally,  to  pay  the  debts 
of  her  husband.  The  main  object  of  the  suit  is  to  obtain  judgment 
against  her  individually,  and  such  was  virtually  the  judgment  ap- 
pealed from.  It  is  not  pretended  that  the  property  which  she  failed 
to  include  in  the  inventory  is  in  her  possession  as  curatrix ;  but  that 
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she  daima  the  same  as  her  own,  and  refiises  to  give  it  up.  It  is  well 
settled  that  courts  of  probate  have  no  jurisdiction  of  a  claim  against 
an  administrator  personally  for  mal-administration." 

That  the  petition  of  Foumiquet  and  wife  presented  to  the  probate 
court}  and  subsequently  transferred  to  the  district  court,  contained 
charges  of  mal-administration  cannot  be  denied.  Indeed,  with  re- 
spect to  the  successions  of  Mary  Bynum,  the  mother,  and  Benjamin 
Bynum,  the  father,  of  the  petitioner,  Harriet,  and  with  respect  to  the 
release  charged  to  have  been  fraudulently  abstracted  from  both  the 
petitioners,  it  alleged,  not  merely  acts  of  mal-administration,  but  in- 
stances of  dishonesty  and  spoliation  extraordinary  in  character  and 
extent ;  and  claimed  of  the  defendant,  in  consequence  thereof,  a 
heavy  person^sd  liability  for  lands,  slaves,  and  money,  unjustly  ap- 
propriated to  his  own  purposes.  Prom  art.  126  of  the  Code  of  Prac- 
tice, we  have  seen  that  the  jurisdiction  of  the  district  courts  of 
Louisiana  extends  over  all  civil  cases  where  the  amount  in  dis- 
pute is  over  $50;  in  other  words,  that  these  courts  are  courts  of 
general  civil  jurisdiction.  By  the  authorities  cited  from  the  supreme 
court  of  Louisiana,  it  is  equally  apparent  that  the  probate  courts 
are  not  courts  of  general,  but  of  special  limited  jurisdiction;  and 
that  from  their  cognizance  are  iexcluded  cases  of  fraud,  torts,  waste, 
or  mal-administration  generally,  committed  by  executors  and  ad- 
ministrators ;  and  that  these  cases  belong  peculiarly  to  the  cogni- 
zance of  the  district  courts.  Such  being  the  conclusions  warranted 
by  a  review  of  the  law,  and  the  facts  of  this  case  being  of  a  char- 
acter to  fall  directly  and  regularly  within  its  operation,  it  may  well 
be  asked  what  just  exception  can  be  taken  to  the  jurisdiction  of  the 
district  court  in  this  case  ?  It  was  not  a  jurisdiction  depending  at  all 
upon  consent,  which,  it  is  said,  cannot  invest  a  court  with  power  not 
belonging  to  it  by  its  constitution.  It  was  a  transfer  of  a  litigation, 
by  consent,  from  a  tribunal  confessedly  without  authority  to 
decide  it,  to  a  tribunal  in  every  respect  competent  to  *  take  [  *  172  ] 
cognizance  of  the  subject-matter,  —  whose  .peculiar  province 
and  duty  it  was  to  take  cognizance  of  it.  The  exception,  at  the  ut- 
most, resolves  itself  into  matter  of  form,  which  the  parties  were  com- 
petent to  waive,  and  which  they  did  waive ;  for  it  is  expressly  stated 
upon  the  record,  that  the  removal  of  the  cause  from  the  court  of 
probate  into  the  district  court  was  by  the  consent  of  all  concerned. 
It  cannot  be  pretended  that  the  forms  of  pleading  may  not  be  dis- 
pensed with  by  suitors ;  as  it  is  certain  that  the  benefit  of  matters 
both  of  substajice  and  form  may  be  lost  by  mere  neglect  or  omission, 
where  no  intention  of  the  renunciation  of  either  is  apparent  or  ever 
existed.     We  must  conclude  that  the  district  court  had  rightfully 
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jurisdiction  of  the  cause  removed  into  it  from  the  probate  court ;  that 
its  judgment  is  and  must  be  binding  upon  the  parties  to  it,  until  it 
shall  be  annulled  or  reversed  by  a  competent  authority.  The  parties 
to  that  judgment,  the  subject-matter  thereof,  and  embraced  within 
the  proceedings,  on  which  it  was  founded,  being  identical  with  those 
comprised  in  the  bill  in  the  circuit  court  of  the  United  States  for  the 
ninth  circuit,  now  under  review,  the  judgment  was  well  pleaded  in 
bar  of  the  claims  set  up  by  the  bill,  and  the  decree  of  the  circuit  court 
sustaining  this  plea  we  hold  to  be  correct,  and  the  same  is  therefore 
hereby  affirmed. 

16  H.  82. 


Jabieb  Erwin,  Plaintiff  in  Error,  v.  Alfred  J.  Lowey,  Curator  of 

Alexander  McNeill,  deceased. 

7  H.  172. 

If  a  jadgment,  brought  here  under  the  25th  section  of  the  judiciary  act  of  1789,  (I  StatB.  at 
Large,  75J  may  be  supported  on  any  one  ground,  within  die  exclusive  cognizance  of  the 
state  court,  it  would  be  useless  to  reverse  it,  because  some  point,  which  this  court  can 
reexamine,  was  erroneously  ruled. 

If  the  record  contains  proper  averments  of  citizenship  to  give  a  circuit  court  of  the  United 
States  jurisdiction,  a  title  made  by  the  marshal  under  the  judgment,  cannot  be  attacked 
collaterally  by  proof  that  the  averments  as  to  citizenship  were  not  true,  and  so  that  the 
court  had  not  jurisdiction. 

Where  a  lien  exists  by  special  mortgage  on  property  in  Louisiana,  and,  the  mortgagor  being 
dead,  the  property  is  in  the  course  of  administration  in  the  probate  court,  the  circuit  court 
of  the  United  States  has  jurisdiction  to  enforce  a  sale  under  the  mortgage  in  &vor  of  a 
citizen  of  some  other  State  than  Louisiana. 

If  the  debtor  acts  in  selecting  the  appraisers,  and  in  giving  directions  to  the  marshal  con- 
cerning the  mode  of  sale,  and  these  facts  are  known  to  the  purchaser  when  he  buys,  and 
pays  for  the  property,  the  debtor  is  estopped  from  avoiding  the  sale  by  showing  that  tlie 
marshal  had  not  taken  the  necessary  steps  to  authorize  him  to  sell. 

Though  a  decree  in  equity  is  fully  executed  at  the  instance  of  the  successful  party,  and  the 
losing  party  receives  money  under  it,  this  does  not  waive  an  appeal. 

The  case  is  stated  in  the  opinion  of  the  court 

Brent  and  Badger ^  for  the  plaintifil 

Bradley  and  Jones^  contra. 

[  •  178  ]       •  Catron,  J.,  delivered  the  opinion  of  the  court 

Alfred  J.  Lowry  sued  James  Erwin  in  the  district  court  tot 
the  ninth  district  of  Louisiana,  for  a  tract  of  land  of  about  six  hundred 
acres,  and  forty-four  slaves,  who  were  employed  in  cultivating  the 
land  by  growing  cotton  thereon.  The  property  was  situate  in  the 
parish  of  Madison,  in  that  State.    The  suit  was  commenced  in  1841, 
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by  petition,  which  alleges  that  about  July,  1840,  one  James  Erwin, 
illegally,  and  by  fraud  and  collusion,  and  without  any  legal 
title  thereto,  took  possession  of  *  all  the  above-described  [  *  179  ] 
property,  and  is  still  in  possession  of  the  same,  has  appro- 
priated and  wrongfully  converted  to  his  own  use  all  the  fruits  and 
revenues  of  said  property,  and  pretends  to  be  the  owner  thereof,  and 
refrises  to  deliver  to  the  petitioner  the  possession.  The  property  was 
not  claimed  by  Lowry  in  his  own  right,  but  as  curator  of  the  estate 
of  Alexander  McNeill. 

To  this  petition  Erwin  answered,  among  other  things  not  within 
tiie  cognizance  of  this  court,  that  on  the  6th  day  of  July,  1840,  he  be- 
came the  purchaser  of  the  property  at  public  auction,  at  a  sale  made 
thereof  by  the  marshal  of  the  United  States,  who  sold  the  same 
under  a  judgment,  and  on  a  writ  of  seizure  and  sale,  issued  from  the 
circuit  court  of  the  United  States  for  the  eastern  district  of  Louisiana, 
in  a  case  wherein  Andrew  Erwin  was  plaintiff,  and  Hector  McNeill, 
testamentary  executor  of  Alexander  McNeill,  deceased,  was  defend- 
ant; and  that  he  paid  the  sum  of  $16,000  in  cash  therefor,  which 
was  applied  to  the  payment  of  a  debt  due  by  mortgage  by  the  suc- 
cession of  Alexander  McNeill ;  and  he  exhibited  a  copy  of  the  pro- 
ceedings on  which  the  sale  was  founded,  and  his  bill  of  sale  made 
by  the  marshal  for  the  land  and  negroes.  These  proceedings  and 
the  marshal's  deed  were  given  in  evidence  by  the  defendant  on  the 
trial  before  the  state  district  court.  A  judgment  was  there  given 
against  Erwin,  and  the  property  decreed  to  Lowry  as  curator ;  from 
which  Erwin  appealed  to  the  supreme  court  of  Louisiana,  where 
the  judgment  of  the  district  court  was  affirmed ;  and  to  this  judg- 
ment Erwin*  prosecuted  a  writ  of  error  out  of  this  court,  under  the 
twenty-fifth  section  of  the  judiciary  act  of  1789,  on  the  ground  that 
there  was  drawn  in  question  the  validity  of  an  authority  exercised 
under  the  United  States,  and  that  the  decision  of  the  supreme 
court  of  Louisiana  was  against  its  validity.  That  such  was  the 
fact,  and  that  this  court  has  jurisdiction,  is  not  and  cannot  be 
controverted.  The  judgment  ordering  the  seizure  and  sale  was 
declared  void,  for  several  reasons.  Such  of  them  as  are  subject  to 
our  cognizance  we  wiU  proceed  to  consider. 

The  whole  proceeding,  commencing  with  the  petition  of  Andrew 
Erwin  demanding  a  seizure  and  sale,  to  James  Erwin's  deed  from 
the  marshal,  was  the  exercise  of  one  authority ;  and  the  question 
submitted  for  our  consideration  is,  whether  the  marshal's  sale  was 
void  on  any  legal  ground; — that  is  to  say,  whether  the  deed  by  the 
marshal  to  James  Erwin  was  void  for  the  reason  that  it  was  not  sup- 
ported by  a  lawful  judgment,  or  that,  for  want  of  a  compliance  with 
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any  legal  requirements  in  conducting  the  seizure  and  sale,  the  deed 
was  void.  If  void  on  any  one  ground,  it  would  be  alto- 
[  *  180  ]  gether  useless  to  reverse  *  the  judgment  because  an  error 
had  been  committed  on  some  other  ground ;  as,  on  the 
cause  being  remanded,  the  state  court  would  pronounce  the  deed 
void  a  second  time  on  the  true  ground.  This  court  was  compelled 
so  to  hold  in  Collier  v,  Stanbrough,  6  How.  14. 

The  deed,  in  the  case  before  us,  was  held  void  by  the  supreme 
court  of  Louisiana:  First,  because  Hector  McNeill  was  not  a 
citizen  of  that  State  when  Andrew  Erwin's  petition  was  filed.  This 
fact  the  court  ascertained  by  proof  dehors  the  record.  The  petition 
alleges  that  Andrew  Erwin  was  a  citizen  of  the  State  of  Tennessee, 
therein  residing ;  and  that  Hector  McNeill  was  a  citizen  of  the  State 
of  Louisiana,  residing  in  the  parish  of  Madison,  and  within  the  juris- 
diction of  the  court.  On  being  served  with  process.  Hector  McNeill 
did  not  dispute  the  fact,  nor  make  any  defence ;  the  purchaser  found 
the  fact  established  by  the  record,  nor  could  it  be  called  in  question 
in  a  collateral  action  and  disproved,  and  the  purchaser's  title  defeated 
by  inferior  evidence.  On  this  question,  the  case  of  McCk>rmick  v. 
Sullivan,  10  Wheat  192,  is  entitled  to  great  weight  There,  neither 
party  was  averred  to  be  a  citizen  of  any  State ;  and  the  attempt  was 
made  by  a  second  suit  to  treat  the  purchaser's  title  as  a  nullity,  be* 
cause  of  this  defect  in  the  proceeding  on  which  the  purchase  was 
founded ;  but  it  was  held  that  the  purchaser  took  a  good  title.  In 
the  case  before  us,  the  record  on  its  face  was  perfect,  and  evidence 
was  let  in  to  contradict  and  to  overthrow  it,  which  we  deem  to  be 
wholly  inadmissible  in  any  collateral  proceeding.  Hector  McNeill 
was  estopped  to  deny  the  fact ;  and  so  is  the  present  party,  his 
successor. 

The  next  question  decided  below  was,  that  the  property  when  it 
was  seized  and  sold  was  part  of  a  succession,  and,  being  in  the 
course  of  administration  in  the  probate  court,  could  not  be  seized 
and  sold  by  an  execution  founded  on  a  proceeding  in  another  court 
This  question  we  declined  to  decide  in  the  case  of  Collier  v.  Stan- 
brough, and  ruled  that  cause  on  another  ground.  That  a  special 
mortgage,  where  no  succession  has  occurred,  may  be  foreclosed  by 
this  mode  of  proceeding, — that  is,  by  an  order  of  seizure  and  sale  in 
the  circuit  court  of  the  United  States  held  in  Louisiana, — we  have 
no  doubt  But  the  question  here  is,  whether  jurisdiction  could  be 
exercised  over  mortgaged  property  whilst  it  was  in  a  course  of  ad- 
ministration. That  no  jurisdiction  existed  in  the  United  States 
circuit  court  was  held  in  the  case  before  us;  and  so  it  had  been 
held  by  the  supreme  court  of  Louisiana  in  previous  cases.     But  ir 
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1847  that  court  reviewed  its  previous  decisions,  in  the  case  of  Dupuy 
V,  Bemiss,  2  La.  Ann.  R.  509.  In  the  opinion  there  given, 
*  the  jurisdiction  of  the  federal  court  held  in  Louisiana  is  [  *  181  ] 
fM>  accurately  and  cogently  set  forth,  and  the  relative  powers 
and  duties  of  the  state  and  federal  judiciaries  are  so  justly  appre* 
ciated,  as  to  relieve  us  from  all  further  anxiety  and  embarrassment  on 
the  delicate  question  of  conflict  arising  in  the  case  of  Collier  v.  Stan- 
brough,  and  again  in  this  cause.  It  was  held  in  the  case  of  Dupuy 
V.  Bemiss,  that,  where  a  lien  existed  on  property  by  a  special  mort- 
gage before  the  debtor's  death,  and  the  property  passed  by  death  and 
succession,  with  the  lien,  attached,  into  the  hands  of  a  curator,  and 
was  in  the  course  of  administration  in  the  probate  court,  the  circtdt 
court  of  the  United  States  had  jurisdiction,  notwithstanding,  to  pro- 
ceed against  the  property,  and  to  enforce  the  creditor's  lien,  and  to 
decree  a  sale  of  the  property,  and  that  such  sale  was  valid.  We 
accord  to  this  adjudication  our  decided  approbation ;  but  take  occa- 
sion to  say,  that,  had  we  unfortunately  been  compelled  to  decide  the 
question  without  this  aid,  our  judgment  would  have  been,  that  the 
decision  of  the  supreme  court  of  Louisiana  in  the  cause  under  con- 
sideration was  erroneous.  It  was  also  assumed  by  the  supreme  court 
of  Louisiana,  ^  that  no  explanation  was  given  how  the  notes  secured 
by  the  mortgage  got  into  Andrew  Erwin's  hands  in  Tennessee,  and 
that  no  transfer  of  the  mortgage  was  proved  to  have  been  made 
to  him ;  without  which,  no  state  judge  could  have  granted  an  order 
of  seizure  and  sale  without  a  violation  of  law."  We  hold  that  wher-* 
ever  a  judgment  is  given  by  a  court  having  jurisdiction  of  the  parties 
and  of  the  subject-matter,  the  exercise  of  jurisdiction  warrants  the 
presumption,  in  favor  of  a  purchaser,  that  the  facts  which  were  nec- 
essary to  be  proved  to  confer  jurisdiction  were  proved.  It  was  so 
held  by  this  court  in  the  case  of  Grignon's  Lessee  v.  Astor,  2  How. 
319,  and  to  the  principles  there  laid  down  we  refer  for  the  true  rule. 
The  circuit  court  may  have  erred  in  granting  the  order  of  seizure  and 
sale,  but  this  does  not  affect  the  purchaser's  title. 

The  supreme  court  of  Louisiana  next  held,  that  ^'  it  is  well  settled 
m  our  jurisprudence,  that  in  forced  alienations  of  property,  there 
must  be  a  reasonable  diligence  in,  and  compliance  with,  the  forms  of 
the  lawj  under  a  penalty  of  nullity.  When  a  party  resorts  to  the 
summary  and  more  severe  remedies  allowed  by  law,  he  is  then  held 
to  a  stricter  compliance  with  every  legal  formality,  and  the  execu- 
tory process  of  seizure  and  sale  may  be  considered  as  one  of  se- 
verity. It  is  obtained  ex  parte,  and  all  the  proceedings  under  it  are 
to  be  scrutinized  closely.  It  necessarily  follows,  that  if  the  law  has 
not  been  complied  v^ith,  the  property  is  not  transferred,  and  the  pur» 


80  SUPREME  COURT  OP  THE  UNITED  STATES. 

Erwin  v,  Lowrj.    7  H. 

chaser  acquires  no  title."  This  was  the  doctrine  adopted  by 
[  *  182  ]  *us  in  the  case  of  CTollier  v,  Stanbrougb,  and  is  no  more 

open  to  question  in  the  circuit  court  of  Louisiana  than  it  is 
in  the  state  courts  of  that  State ;  and  the  question  is,  how  far  the  mar- 
shal complied  with  the  legal  formalities  in  conducting  the  seizure  and 
sale.  He  was  bound  to  give  three  days'  notice  to  the  debtor  before 
the  seizure,  if  he  resided  on  the  spot,  and  if  he  did  not,  to  count  in 
addition  a  day  for  every  twenty  miles  between  the  residence  of  the 
debtor  and  the  residence  of  the  judge  to  whom  the  petition  was  pre- 
sented. Code  of  Practice,  735.  The  notice  was  given  to  Hector 
McNeill  on  the  29th  day  of  May,  1840,  requiring  him  to  pay  within 
three  days ;  the  property  was  seized  on  the  1st  day  of  June ;  the  ad- 
vertisements were  posted  up  on  the  4th  of  June,  and  the  property 
sold  on  the  6th  day  of  July  following.  The  notice  was  given  in  the 
parish  of  Carroll,  about  400  miles  from  New  Orleans,  where  the 
judge  resided,  so  that  more  than  twenty  days  less  than  the  due  time 
required  by  law  was  allowed  to  the  defendant.  Hector  McNeill,  to 
appear  before  the  judge,  obtain  an  injunction,  and  make  opposition 
to  the  proceeding  instituted  by  Andrew  Erwin ;  and  for  this  reason 
the  sale  would  be  void,  if  the  defendant,  McNeill,  had  not  acted  in 
the  matter.  But  the  marshal's  returns  are  required  by  the  practice  in 
Louisiana  to  show  the  various  steps  in  the  proceedings,  and  are  part 
of  the  record  on  which  James  Erwin's  title  depends ;  these  returns 
show  that  McNeill  was  served  with  process  on  the  spot  where  the 
property  was,  and  where  the  advertisements  were  posted.  When 
the  sale  came  on,  the  marshal  returns  that,  ^^  by  agreement  of  the 
plaintiff  and  defendant  in  the  suit,  that  is  Andrew  Erwin  and  Hector 
McNeill,  the  following  individuals  were  selected  as  appraisers,  to  wit: 
James  Brooks  was  selected  by  the  plaintiff,  and  Jesse  Couch  was 
selected  by  the  defendant ;  who,  being  duly  sworn,  proceeded  to  ap- 
praise all  the  property  mentioned  in  the  order  of  seizure  and  sale ; 
that  they  appraised  the  negroes  and  the  land ;  that  is,  each  slave  sep- 
arately, and  the  land  separately."  Both  land  and  slaves  being  im- 
movable property,  if  two  thirds  of  the  appraised  value  had  not  been 
bid  at  the  sale,  a  second  was  necessary  by  the  laws  of  Louisiana. 
Code  of  Practice,  670,  671,  &c.  And  by  art  676 :  "  Slaves  seized 
must  be  appraised,  either  by  the  head  or  by  families ;  and  the  other 
ejBfects  must  be  appraised  with  such  minuteness  that  they  may  be 
sold  together  or  separately,  to  the  best  advantage  pf  the  debtor,  and 
as  he  may  direct" 

The  marshal's  deed  to  James  Erwin  recites  in  general  terms  all 
the  necessary  steps  required  to  be  taken  previous  to^  the  sale ; 
and,  after  describing  in  detail  all  the  property,  the  deed  says,  that 


DECEMBER  TERM,  1848.  81 

Erwin  v.  Lowry.    7  H. 

*^  the  marshal  proceeded  to  cry  the  aforesaid  land  and  *  ne-  [  *  183  ] 
groes  to  go  together,  at  the  request  of  the  defendant,  Hector 
McNeill ;  and  that  James  Erwin  became  the  purchaser,  for  the  sum 
of  $16,000,  being  more  than  two  thirds  the  appraised  value  of  the 
land  and  negroes."  The  general  principle  as  respects  third  persons 
ia,  that  where  one  having  title  stands  by  and  knowingly  permits  an- 
other to  purchase  and  expend  money  on  land,  under  the  erroneous 
impression  that  he  is  acquiring  a  good  title,  and  the  one  who  stands 
by  does  not  make  his  title  known,  he  shall  not  afterwards  be  allowed 
to  set  it  up  against  the  purchaser.  We  understand  the  decisions  in 
Louisiana  to  conform  to  this  principle,  and  that  it  is  applicable  there 
in  cases  of  execution  sales ;  and,  as  lands  and  slaves  stand  on  the 
same  footing  in  Louisiana,  the  rule  applies  equally  to  both. 

Testing  the  sale  by  this  principle,  how  does  it  stand  ?  The  pur- 
chaser saw  the  debtor  and  the  marshal  select  the  appraisers,  and  saw 
the  appraised  value,  so  that  bidders  could  regulate  their  bids  by  it; 
he  heard  the  debtor  order  the  marshal  to  sell  the  plantation  and  slaves 
together,  and  they  were  so  sold  Nor  did  the  debtor  make  any  ob- 
jection to  the  sale,  but  by  his  acts  and  presence  sanctioned  it ;  and 
therefore  it  cannot  be  impeached,  because  formal  steps  were  not 
strictly  complied  with. 

In  our  opinion,  the  order  of  seizure  and  sale,  and  the  steps  taken 
in  its  execution,  were  such  as  to  support  the  sale  adjudicated  to  James 
Erwin  by  the  marshal ;  but  we  only  adjudge  the  force  and  ejfTect  of 
the  legal  proceeding.  As  to  any  other  questions  involved  in  the 
cause,  if  there  be  any,  this  court  has  no  jurisdiction,  and  consequently 
leaves  them  with  the  state  courts. 

At  October  term,  1843,  the  curator,  Lowry,  had  judgment,  but 
the  court  below  ordered,  ^^  that  no  writ  of  possession  issue  in  this 
case  to  put  the  plaintiff  in  possession  of  the  plantation  and  slaves 
until  he  pay  the  defendant,  or  deposit  in  the  hands  of  the  sheriff 
of  the  parish,  to  the  credit  of  the  defendant,  $436.55,  with  inter- 
est thereon,  at  the  rate  of  five  per  cent  per  annum,  from  the  18th 
day  of  March,  in  the  year  1843,  until  the  day  of  payment  or  de- 
posit'' 

In  August,  1844,  Lowry  paid  over  the  money  to  the  sheriff  of  the 
parish  of  Madison ;  and  the  sheriff  paid  it  over  to  Erwin  in  Novem- 
ber, 1844.  The  writ  of  error  was  sued  out  in  May,  1845 ;  and  there 
accompanied  the  record  an  assignment  of  errors.  The  defendant  in 
eRor  now  comes  forward,  and  asks  to  have  the  writ  of  error  dismissed 
on  production  of  a  copy  of  Erwin's  receipt  to  the  sheriff,  on  the 
ground  that,  by  receiving  the  money,  Erwin  released  the  errors  com- 
plained o£ 
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In  the  first  place,  we  think  the  motion  comes  too  late  to 
[  *  184  ]  be  *  heard ;  but  that,  if  it  could  be  heard,  it  is  no  bar.  The 
proceeding  was  of  a  mixed  character,  partaking  more  of  the 
nature  of  a  proceeding  in  equity  than  one  at  law ;  and  although  it 
can  only  come  here  by  writ  of  error,  yet  this  does  not  change  its 
character.  A  writ  of  error  in  equity  proceedings  is  not  peculiar.  The 
22d  section  of  the  judiciary  act  of  1789,  gave  a  writ  of  error  in 
chancery  cases,  and  so  the  law  continued  until  1803.  Ch.  40.  And 
we  take  the  rule  to  be,  that  although  a  decree  in  equity  is  fully  exe- 
cuted, at  the  instance  of.  the  successfol  party,  he  cannot  complain  of 
his  own  voluntary  acts,  if  he  does  perform  a  condition  imposed 
upon  him  before  he  can  have  the  fruits  of  the  decree,  although  the 
other  party  derives  a  benefit  from  such  performance.  If  it  was  oth- 
erwise, a  writ  of  error  in  such  a  case  as  the  present,  or  an  appeal  in 
equity,  might  be  defeated  after  the  writ  of  error  or  appeal  was  sued 
out,  where  there  was  no  supersedeas^  and  here  there  was  none. 

Five  years  is  the  time  allowed  for  prosecuting  appeals  to  and  writs 
of  error  out  of  this  court,  and  in  many  cases  decrees  and  judgments 
are  executed  before  any  step  is  taken  to  bring  the  case  here ;  yet  in 
no  instance  within  our  knowledge  has  an  appeal  or  writ  of  error  been 
dismissed  on  the  assumption  that  a  release  of  errors  was  implied  from 
the  fact  that  money  or  property  had  changed  hands  by  force  of  the 
judgment  or  decree.  If  the  judgment  is  reversed,  it  is  the  duty  of 
the  inferior  court,  on  the  cause  being  remanded,  to  restore  the  parties 
to  their  rights. 

For  the  reasons  above  stated,  we  order  the  judgment  of  the  su- 
preme court  of  Louisiana  to  be  reversed. 

Watne,  J.  and  Daniel  J.  dissented. 

14  H.  368. 


The  United  States,  Complainants,  v.  The  City  of  Chicaoo. 

7  H.  185. 

Attract  of  land  within  the  corporate  limits  of  the  citj  of  Chicago,  belonging  to  the  United 
States,  having  been  reserved  for  a  fort,  and  pnblic  buildings  placed  thereon,  a  portion  of 
the  tract  was  afterwards  sold,  parsoant  to  a  plan  on  which  the  whole  tract  was  laid  down, 
as  divided  into  lots,  and  having  streets  laid  out  thereon.  Held,  that  it  was  not  within  tbo 
corporate  powers  of  the  city  to  open  these  streets  on  the  land  not  sold  to  private  persons. 

Though  the  motion,  on  which  a  question  arises,  where  the  judges  divide  in  opinion,  was  an 
appeal  to  their  discretion,  yet  if  the  question  on  which  they  divide  is  matter  of  strict  rights 
this  court  has  jurisdiction  under  the  act  of  1802,  §  6,  (2  Stats,  at  Large,  159,)  and  will 
decide  all  the  points  necessary  to  a  decision  of  that  question,  if  they  arose  simultaneously 
and  the  judges  differed  thereon. 
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Thb  case  is  stated  in  the  opinion  of  the  court. 
Ihueey,  (attorney-general,)  for  the  United  States, 
No  counsel  cotUrd. 

•  Woodbury,  J.,  delivered  the  opinion  of  the  conrt.  [  *  190  ] 
This  case  comes  before  us  on  a  certificate  of  a  division 

of  opinion  between  the  judges  of  the  circuit  court  in  the  district 
of  Illinois. 

A  preliminary  question  has  arisen  as  to  our  jurisdiction,  which  first 
deserves  attention. 

The  proceedings  in  the  court  below  were  a  bill,  filed  on  the  19th 
of  Ajudl,  1845,  by  the  United  States  against  the  city  of  Chicago,  to 
obtain  an  injunction  not  to  lay  out  certain  streets  through  land 
belonging  to  the  United  States  which  the  city  was  preparing  to 
open. 

*  Before  the  return  day  a  temporary  injunction  was  issued,  [  *  191  ] 
and  when  the  term  arrived,  a  motion  was  made  to  continue 

that  injunction  till  the  merits  of  the  bill  were  decided.  No  answer 
bad  been  put  in  to  the  merits,  but  a  hearing  was  had  on  affidavits  as 
to  the  motion,  and  in  that  hearing  the  division  of  opinion  occurred 
which  is  now  before  us. 

Two  leading  objections  have  been  suggested  to  our  jurisdiction 
over  the  matter.  One  is,  that  the  division  arose,  not  in  a  hearing  of 
the  merits,  but  of  a  preliminary  motion,  resting  in  the  discretion  of 
the  court ;  and  the  other  is,  that  several  questions  are  certified,  cov- 
ering the  whole  case  rather  than  a  single  point 

In  respect  to  the  first  objection,  we  do  not  propose  to  decide 
whether  the  grant  of  a  preliminary  and  temporary  injunction  is  a 
matter  of  discretion  merely,  rather  than  of  right.  Because  which* 
ever  it  may  be,  the  questions  of  division  presented  here  are  not  those 
on  matters  of  mere  discretion  in  the  court  below,  but  involve  the 
right  of  the  United  States  in  the  land  proposed  to  be  laid  out  as  a 
street  by  the  city.  The  adjudged  cases,  where  a  certificate  has  not 
been  sustained  on  account  of  some  discretion  connected  with  the 
subject,  are  c|}iefly  those  where  the  question  presented  involved 
merely  a  matter  of  discretion,  rather  than  arising  in  the  consideration 
of  a  motion  or  point,  which  was  one  of  discretion.  Smith  v,  Vaug* 
han,  10  Pet  366  ;  Packer  v.  Nixon,  10  Pet  411.  It  must  be  obvious 
that,  in  deciding  a  matter  of  discretion,  a  point  may  arise  which  is 
one  of  right,  and  very  material  Other  cases  not  sustained  were 
decided  on  the  ground  that  they  occurred  after  the  merits  of  the 
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cause  were  decided,  and  in  proceedings  subsequent  thereto,  whether 
discretionary  or  not.  Bank  of  United  States  v.  Green,  6  Pet.  28 ; 
United  States  v.  Daniel,  6  Wheat  548;  Devereaux  v.  Marr,'  12 
Wheat  212 ;  5  Cranch,  11, 187 ;  4  Wash.  C.  C.  333.  The  act  of 
congress  seems  to  reach  only  matter  arising  in  the  progress  of  the 
cause,  and  not  afterwards,  because  the  proviso  is,  <Uhat  nothing 
herein  contained  shall  prevent  the  cause  from  proceeding,"  &c.,  and 
hence  implies  it  must  be  in  the  progress  of  the  cause.  See  act  of 
congress,  April  29,  1802,  2  Stats,  at  Large,  159,  160 ;  6  Wheat 
548.  But  the  present  question,  occurring  before  a  final  decision, 
comes  expressly  within  the  words  of  the  law,  **  that  whenever  any 
question  shall  occur  before  a  circuit  court,  upon  which  the  opinions 
of  the  judges  shall  be  opposed,  the  point''  of  disagreement  shall  be 
certified,  &c.  2  Stats,  at  Large,  159.  And  this  provision  manifestly 
is  broad  enough  to  cover  any  material  question  of  right  thus 
arising,  whether  the  subject  on  hearing  was  one  of  discretion  or  of 

right 
[  *  192  ]  *  The  second  ground  of  objection,  that  these  questions  are 
several  in  number,  and  so  material  as  to  decide  the  whole 
cause,  might  prevail,  if  they  had  not  arisen  at  one  time,  at  one  stage 
in  the  cause,  and  involved  little  beyond  one  point  Because,  if  they 
are  several  in  number,  and  apply  to  different  stages  of  the  trial,  and 
relate  to  independent  points,  they  are  generally  not  proper.  United 
States  V.  Baily,  9  Pet.  267  ;  Nesmith  v.  Sheldon,  6  How.  43 ;  White 
V.  Turk,  12  Pet  238 ;  United  States  v.  Stone,  14  Pet  524  ;  Saunders 
V.  Gould,  4  Pet  392 ;  Grant  v.  Raymond,  6  Pet.  218. 

That  these  three  questions  require  an  opinion  virtually  on  only  one 
point,  namely,  the  right  of  the  United  States  to  the  place  proposed 
to  be  opened  as  a  street,  is  manifest,  when  we  see  that  the  decision 
of  this  one  way  disposes  of  them  all,  and  of  the  whole  case.  And  the 
principle  embraced  in  the  other  branch  of  this  objection,  to  acting  on 
several  points  which  dispose  of  the  whole  case,  is,  not  that  the  whole 
case  may  not  properly  be  disposed  of  by  our  decision  on  what  is  cer- 
tified, but  that  the  decision  must  in  substance  be,  not  on  several 
questions  arising  in  various  stages  of  the  cause,  and  some  of  them 
anticipated  and  presented,  so  as  to  cover  the  whole  case.  Leland  v. 
Wilkinson,  10  Pet  294.  » 

There  has  justly  been  a  leaning  in  this  court  to  decline  jurisdiction 
in  cases  of  decisions  below  where  it  is  doubtful ;  because  the  power 
vested  here  in  such  cases,  it  is  believed,  was  meant  to  be  much  more 
restricted  than  is  often  practised,  and  is  in  the  most  favorable  view 
rather  an  anomaly.  But  by  considering  questions,  if  certified  herci 
only  when  real  divisions  of  opinion  occur  on  them,  and  at  one  and 
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the  same  time,  no  danger  exists  of  extending  this  branch  of  our 
jurisdiction  beyond  what  congress  intended.  On  the  contrary,  it  is 
divisions  of  opimon  pro  formOj  and  from  courtesy  to  counsel,  and  on 
a  variety  of  points,  and  at  times,  some  not  then  having  actually 
arisen,  but  being  anticipated,  which  appear  to  transcend  the  original 
design  of  vesting  such  a  power  here. 

We  have,  therefore,  for  several  years,  declined  to  consider  a  certifi- 
cate of  such  a  variety  of  points  so  arising.  See  cases  before  cited. 
And  although  an  indulgence  has  sometimes  been  given  to  certificates, 
where,  in  important  cases,  a  division  was  certified  pro  format  J  ones 
v.  Van  Zandt,  5  How.  224,  yet  we  do  not  feel  justified  in  repeating  it. 

To  proceed  to  a  consideration  of  the  principal  matter  involved  in 
these  questions,  it  will  be  necessary  first  to  advert  briefly  to  some  of 
the  admitted  facts  in  the  case. 

The  United  States  became  the  owners  of  the  land  occupied  by 
Fort  Dearborn,  near  Chicago,  in  the  State  of  Illinois,  under 
•  the  original  cession  of  the  Northwest  Territory.  It  was  [  *  193  J 
occasionally  a  station  for  troops  from  1804  to  1824,  when 
tbe  whole  fractional  quarter  section  on  which  the  fort  stood,  was 
reserved  by  the  general  land-office  for'  military  purposes,  on  the  appli* 
cation  of  the  secretary  of  war.  See  Wilcox  v.  Jackson,  13  Pet.  502» 
In  that  case,  which  is  better  known  as  the  Beaubean  claim,  this  court 
decided  that  this  was  a  legal  appropriation  of  that  quarter  section  of 
land  to  a  public  purpose,  and  exempted  it  from  the  rules  as  to  the 
mass  of  public  lands  and  their  usual  liabilities. 

From  that  time  till  a.  d.  1839,  it  was  occasionally  occupied  as  a 
fort  by  the  United  States,  and  a  light-house  was  erected  on  it  under 
the  authority  of  congress,  when  the  secretary  of  war,  thinking  that 
a  portion  of  the  same  might  be  sold  without  injury  to  the  public 
interests,  proceeded,  with  the  approbation  of  the  President,  to  make 
Buch  a  sale,  under  the  act  of  congress  of  March  3, 1819.  3  Stats,  at 
Ijarge,  520. 

He  did  this  by  an  agent,  who  first  made  a  plan  of  the  whole  quar- 
ter section,  calling  it  "  Fort  Dearborn  addition  to  Chicago,"  and 
laying  it  down  in  lots,  without  exhibiting  on  it  any  buildings  or 
reservations.  But  he  did  not  sell  the  whole,  the  government  not 
then  concluding  to  part  with  the  fort,  or  land  and  buildings  imme- 
diately contiguous.  On  that  plan  certain  streets  were  also  laid  down 
running  into  the  whole  quarter  section.  The  sales,  however,  being 
made  of  only  the  lots  and  land  outside  of  what  was  reserved,  the 
United  States  allowed  the  proposed  streets  only  so  far  as  there  laid 
down  to  be  opened  by  the  city  of  Chicago,  and  used  by  the  adjoin- 
ing owners,  in  conformity  to  the  plan.     And  when  the  city  undertook 
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to  open  the  streets  within  the  line  of  reservation,  and  where  no  sales 
of  land  had  been  made,  and  where  opening  them  would  prostrate 
some  of  the  pablic  buildings,  and  materially  injure  and  impair  the 
public  uses  of  the  station,  the  .United  States  applied  for  the  injunc- 
tion before  named. 

On  the  motion  to  continue  the  temporary  injunction  till  the  bill 
was  answered  and  heard,  the  judges  being  opposed  in  opinion  on  the 
right  of  the  city  to  open  streets  on  the  public  land  of  the  United 
States  situated  like  this,  the  three  questions  certified  were  in  form. 

"  1.  Whether  the  corporate  powers  of  the  city  of  Chicago  have  a 
right  to  open  the  streets  through  that  part  of  the  ground  laid  out  in 
lots  and  streets,  but  not  sold  by  the  government 

"  2.  Whether  the  corporate  powers  of  the  city  are  not  limited  to 
that  part  of  the  plat  which,  by  sale  of  the  government,  has  become 

private  property. 
[  •  194  ]  "•S.  Whether  the  streets  laid  out  and  dedicated  to  pub- 
lic use  by  Birchard  were  not,  by  his  surveying  the  land  into 
lots  and  streets,  making  and  recording  a  map  or  plat  thereof,  did  not 
convey  the  legal  estate  in  the  streets  to  the  city  of  Chicago,  and 
thereby  made  the  ground  embraced  by  said  streets  *  private  property,* 
BO  as  to  authorize  said  city  of  Chicago  to  keep  said  streets  open." 

But,  as  has  been  explained,  the  whole  of  them  in  substance  de- 
pend upon  the  extent  and  character  of  the  rights  of  the  United 
States  in  the  place  where  the  new  streets  were  proposed  to  be  opened. 
What,  then,  weie  those  rights  ?  1.  The  place  was  where  the  title 
of  the  government  had  never  been  parted  with,  after  the  original  ces- 
sion. 2.  It  was  where  the  land  had  been  appropriated  and  legally 
set  apart  for  a  special  public  use.  3.  It  was  where  the  opening  of 
these  streets  would  essentially  impair,  if  not  destroy,  that  public  use. 
4.  It  was  where  streets  had  never  been  opened  and  used,  or  actually 
dedicated  in  that  way  to  purchasers  of  land  there,  or  to  the  commu- 
nity in  that  neighborhood.  5.  It  was  where  the  city  charter,  by  its 
act  of  incorporation^  did  not  extend,  as  the  charter  expressly  excepted 
from  its  limits  ^<  the  southwest  fractional  quarter  of  section  ten,  occu- 
pied as  a  military  post,  till  the  same  shaU  become  private  property." 

Now,  though  this  court  possesses  a  strong  disposition  to  sustain 
the  rights  of  the  States,  and  local  authorities  claiming  under  them, 
when  clearly  not  ceded,  or  when  clearly  reserved,  yet  it  is  equally 
our  duty  to  support  the  general  government  in  the  exercise  of  all 
which  is  plainly  granted  to  it,  and  is  necessary  for  the  efficient  dis- 
charge of  the  great  powers  intrusted  to  it  by  the  people  and  the 
States.  The  erection  of  forts  belongs  to  one  of  those  powers,  and 
the  building  and  employment  of  light-houses  belongs  to  another. 
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Under  the  circamstances  of  this  case  just  recited,  then,  very  dear 
facts  or  principles  must  exist,  which  impair  the.  rights  of  the  United 
States,  before  streets  can  be  opened  upon  their  soil,  when  situated, 
reserved,  and  used  as  this  is. 

It  is  not  questioned  that  land  within  a  State  purchased  by  the 
United  States  as  a  mere  proprietor,  and  not  reserved  or  appropriated 
to  any  special  purpose,  may  be  liable  to  condemnation  for  streets  or 
highiways,  like  the  land  of  other  proprietors,  under  the  rights  of  emi* 
nent  domain. 

But  that  was  not  the  condition  of  this  quarter  section,  being  a  part 
of  the  land  originally  ceded  to  the  United  States  as  the  Northwest  Ter- 
ritory, and  afterwards  specially  set  apart  for  their  use  for  military 
purposes.     Here  the  opening  of  these  streets  would  also 
injure,  if  not  destroy,  the  great  objects  of  *the  reservation.  [  *  195  ] 
Nor  was  any  compensation  proposed  or  made,  as  in  other 
cases,  for  condemning  this  land  and  damaging  the  buildings  thereon. 
It  seems  too,  that,  though  land  purchased  within  a  State  for  ordinary 
purposes  by  the  general  government  must  yield  to  the  local  public 
demands,  yet  land,  when  held  like  this,  at  first  by  an  original  cession 
to  that  government,  and  afterwards  appropriated  for  a  specific  public 
object,  cannot  easily  be  shown  liable  to  be  taken  away  for  an  ordi- 
nary local  object,  though  public,  and  especially  one  under  another 
government  and  by  mere   implication.     United  States  v.  Ames,  1 
Woodb.  &  Min.  88. 

It  must  be  for  a  public  object,  clearly  superior  or  paramount,  or  to 
which  preference  is  expressly  given  by  law  or  the  constitution,  in 
order  to  make  the  right  clear  to  seize  and  condemn  land  so  situated* 
West  River  Bridge  v.  Dix,  6  How.  643,  544,  and  cases  there  cited; 
4  GiU  &  Johns.  108, 160. 

But  the  correctness  of  this  proposition,  being  open  to  some  debate, 
is  not  further  explained,  nor  is  it  decided  here,  because  not  necessary 
to  a  disposition  of  the  case. 

On  other  grounds,  the  idea  seems  entirely  untenable,  which  is 
entertained  by  the  city  and  presented  in  one  of  the  questions,  that, 
because  streets  had  been  laid  down  on  the  plan  by  the  agent,  parts 
of  which  extended  into  the  land  not  sold,  those  parts  had,  by  this 
alone,  become  dedicated  as  highways,  and  the  United  States  had 
become  estopped  to  object. 

Persons  who  looked  only  at  this  plan,  and  did  not  know  that  all 
of  the  quarter  section  was  not  then  to  be  sold,  might  be  misled  in 
their  opinion  or  expectation  how  far  some  of  the  streets  might 
extend.  And  if  becoming  purchasers,  such  persons  might  have  given 
something  more,  under  an  impression  that  their  lots  were  on  a  street 
which  would  be  longer  and  more  important. 
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But  the  bill  avers,  that  the  agent,  at  the  time  of  the  sale,  gave 
notice  that  the  lots  within  the  line  of  reservation  were  not  to  be  sold* 
How,  then,  could  a  right  to  open  streets  there  pass,  or  purchasers  be 
misled  ?  The  streets  could  not  pass  as  an  appurtenant  to  the  side 
lots  there ;  because  they  were  not  sold.  The  streets  did  not  pass  by 
any  deed  of  them,  or  of  any  easement  or  servitude  in  them,  as  none 
was  made.  There  had  been,  also,  no  condemnation  of  them  for 
public  ways. 

It  is  said,  however,  and  justly,  that  land  may  be  dedicated  by  the 
owner  to  highways,  and  without  deed  or  much  formality.  Thus,  if 
one  allows  his  land  long  to  be  occupied  by  the  public  as  a  highwayi 
such  a  dedication  may  be  presumed.  McConnel  v.  The  Trustees  of 
Lexington,  12  Wheat  582.  So,  if  the  actual  user  has  not 
[  *  196  ]  been  long,  but  clearly  acquiesced  in.  Jarvis  *  v.  Dean,  3  Bing. 
447 ;  1  Camp.  262 ;  City  of  Cincinnati  v.  White,  6  Pet 
431.  So  if  one  makes  a  map  of  land  proposed  to  be  sold,  with 
streets  contiguous  and  for  the  accommodation  of  side  owners,  and 
sells  accordingly,  it  may  generally  be  presumed  that  he  thus  dedi- 
cates the  land  contiguous  for  the  streets.  See  Matter  of  Thirty- 
second  Street,  19  Wend.  128 ;  Wyman  v.  Mayor  of  New  York, 
11  Wend.  486 ;  Lewis  Street,  2  Wend.  473 ;  8  Wend.  85.  And 
certainly,  if  he  allows  them  afterwards  to  be  so  occupied. '  6  Pet 
431. 

But  here,  as  before  shown,  no  such  occupation  had  been  allowed 
within  the  reserved  line,  nor  any  such  sale  made  there  of  the  con- 
tiguous lots.  On  the  contrary,  all  the  streets  so  laid  down  on  the 
plan,  where  the  lots  contiguous  were  sold,  have  been  allowed  to  be 
opened  without  opposition  by  the  United  States.  And  it  is  entirely 
unsupported  by  principle  or  precedent,  that  an  agent,  merely  by  pro- 
tracting on  the  plan  those  streets  into  the  reserved  line  and  amidst 
lands  not  sold,  nor  meant  then  to  be  sold,  but  expressly  reserved, 
could  deprive  the  United  States  of  its  title  to  its  real  estate,  and  to 
its  important  public  works.  Nor,  under  such  circumstances,  have 
the  purchasers  of  land  elsewhere,  or  the  city,  any  equitable  ground 
of  complaint,  that  the  streets  thus  protracted  on.  paper  are  not 
opened. 

Let  the  opinion  of  this  court,  then,  be  certified  in  conformity  to 
these  views,  which  will  be,  as  applied  to  the  questions  formally,  in 
the  negative  as  to  the  first  and  third,  and  in  the  aflGbrmative  as  to  the 
second. 

Catron,  J.,  dissenting.  On  a  bill  in  equity  i>eing  presented 
by  the  United  States  to  the  district  judge,  he  granted  an  injunction 
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against  the  city  of  Chicago,  to  restrain  the  corporation  from  running 
a  street  through  the  public  property  attached  to  a  military  post 
within  the  corporate  limits.  By  the  act  of  February  13,  1807,' 
injunctions  granted  by  district  judges  in  vacation  only  remain  in 
force  until  the  next  term  of  the  circuit  court  Accordingly,  at  the 
next  term,  a  motion  was  made  to  continue  the  injmiction  granted  by 
the  district  judge,  and  the  judges  were  opposed  in  opinion  whether 
an  injunction  should  or  should  not  be  granted.  The  entire  matters 
of  law  and  fact  arising  on  the  face  of  the  bill,  and  on  affidavits  and 
documents  introduced  by  the  defendant  to  resist  the  motion,  were 
sent  up  to  this  court,  covered  by  three  points,  on  which  the  judges 
assume  to  have  been  opposed.  And  the  motion  to  renew  the  in- 
junction is  presented  to  us,  as  it  was  to  the  circuit  court.  And  the 
question  is,  Have  we  any  power  to  grant  the  injunction  ? 
By  the  constitution,  *  the  judicial  power  is  vested  in  the  ]  *  197  ] 
supreme  court,  and  such  inferior  courts  as  the  congress 
may  from  time  to  time  ordain  and  establish.  In  cases  affecting 
public  ministers  and  consuls  of  other  countries,  and  in  cases  where 
States  are  the  parties,  this  court  has  original  jurisdiction.  In  all 
other  cases,  the  constitution  provides,  the  supreme  court  shall  have 
appellate  jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions 
and  under  such  regulations  as  the  congress  shall  make.  That  is  to 
say,  with  such  exceptions  to  the  exercise  of  appellate  jurisdiction  as  ^ 
congress  shall  interpose ;  as  that  no  cause  shaU  come  up,  unless  the 
matter  in  controversy  exceeds  the  sum  or  value  of  $2,000,  nor  shall 
a  writ  of  error  lie  in  a  criminal  cause,  nor  from  a  district  court,  &c. 
That  the  original  jurisdiction  of  the  supreme  court  is  limited  to  the 
two  classes  of  cases  above  referred  to  was  held  by  this  court,  in 
Marbury  v.  Madison,  1  Cranch,  174.  Is,  then,  the  granting  an 
injunction  an  exercise  of  original  jurisdiction  ?  It  may  be  done 
out  of  court  by  the  circuit  judge  ;  and  so  an  expired  injunction  may 
be  renewed  at  any  time  by  him,  the  courts  of  equity  being  always 
open  for  such  purpose  by  our  present  rules.  This  bill  and  affidavits 
are  placed  before  us  as  they  were  before  the  circuit  court,  and  for 
the  same  purpose,  of  founding  an  original  motion  on  them,  thereby 
to  procure  an  order  for  the  restraining  writ  to  issue.  We  are  asked 
to  take  an  original  incipient  step,  as  the  court  below  was,  before  any 
answer  is  filed,  and  before  any  thing  could  be  adjudged  between  the 
parties  by  the  circuit  court,  so  as  to  bind  their  rights. 

What  is  appellate  jurisdiction  in  the  sense  of  the  constitution? 
Our  practice  under  the  thirteenth  section  of  the  judiciary  act  of 

'  9  StaUat  Largo,  418. 
8* 


90  SUPREME   COURT  OF   THE  UNITED   STATES. 


Smith  V,  EerDOchen.    7  EL 


1789,^  has  settled  the  meaning  of  the  term.  It  is  to  reexamine,  and 
to  reverse  or  affirm,  the  judgment,  sentence,  order,  or  decree  of  an 
inferior  court, — to  pass  on  that  which  has  been  adjudged.  Here, 
nothing  was  adjudged  in  the  court  below. 

From  the  threatening  nature  of  this  precedent,  it  is  deemed  im- 
proper to  pass  over  it  unnoticed,  as  I  have  done  in  other  cases.  If  a 
division  can  be  certified  in  this  instance,  so  there  may  be  in  every 
other  where  an  injunction  is  applied  for  in  open  court,  and  the  judges 
see  proper  to  send  us  tiie  cause, — for,  as  to  real  divisions,  they 
hardly  exist  at  present.  The  cases  are  sent  here  by  agreement  of 
counsel,  with  the  assent  of  the  circuit  court,  usually  without  any 
examination  below. 

I,  therefore,  am  of  opinion,  that  we  have  no  jurbdiction,  and  that 
the  matter  before  us  should  be  dismissed* 

9  H.  10;  8  Wal.  250;  7  Wal.  580. 


Jennet  Smith,  Calvin  S.  Powe,  and  Thomas  A.  Powe,  Plaintifb 

in  Error,  v»  Joseph  EIernochen. 

7  H.  198. 

If  a  mortgage  be  actually  sold  and  assigned  so  as  to  make  the  complainant  the  real  owner 
thereof,  he  may  sne  in  a  circnit  ooort  of  the  United  States,  thoagh  one  indacement  to 
sell  and  to  assign  was  to  vest  the  title  in  one  able  to  bring  a  suit  in  that  court. 

Aliterf  if  the  assignor  continues  the  real  owner.  But  this  must  be  pleaded  to  the  jnrisdlctioa; 
it  is  waived  by.  a  plea  in  bar. 

If  the  validity  of  a  mortgage  be  tried,  and  adjudicated^  ya.  a  suit  in  chancery,  the  decree 
binds  parties  and  privies  in  an  action  of  ejectment  founded  on  the  same  mortgage. 

The  following  statement  of  the  case  was  prepared  by  Mr.  Justice 
Nelson. 

•  This  is  a  writ  of  error  to  the  circuit  court  of  the  United  [  *  199  j 
States  for  the  southern  district  of  the  State  of  Alabama. 

The  plaintiff  below,  Kernochen,  a  citizen  of  New  York,  brought 
an  action  of  ejectment  against  the  defendants  to  recover  the  posses- 
sion of  eleven  hundred  and  sixty  acres  of  land,  situate  in  that  State, 
and  to  which  he  claimed  title. 

On  the  trial,  it  appeared  that  Archibald  K.  Smith,  being  the  owner 
in  fee  of  the  premises,  executed  a  mortgage  of  the  same,  on  the 
9th  of  April,  1839,  to  the  Alabama  Life  Insurance  and  Trust  Com- 
pany, a  corporation  duly  incorporated  by  the  legislature  of  the  State 
of  Alabama,  to  secure  the  sum  of  ^7,500,  payable  in  five  equal 
annual  payments,  with  interest     And  further,  that  the  mortgage 

^  1  StatB.  at  Large,  80. 
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had  been  duly  assigned  and  transferred  by  that  company  to  Ker* 
nochen,  the  plaintiff,  in  consideration  of  the  sum  of  $1,000,  on  the 
26th  of  August,  1844.  Possession  being  admitted  by  the  defend- 
ants, the  plaintiff  rested. 

It  appeared,  on  the  part  of  the  defence,  that  the  mortgage  and 
bond  accompanying  it,  with  other  securities  belonging  to  the  Life 
and  Trust  Company,  were  placed  in  the  hands  of  Hunt,  an  agent  of 
the  company,  to  procure  a  loan  of  money  in  New  York ;  and  that 
$1,000  was  loaned,  at  his  instance  and  request,  by  the  plaintiff  to 
the  company,  for  the  security  of  which  the  assignment  of  the  above 
mortgage  was  made.  That  the  motive  of  the  company  in  making 
the  assignment  was  to  obtain  a  decision  of  the  federal  courts  upon 
the  questions  decided  in  the  court  below,  but  that  Kernochen  was 
not  sidvised  of  the  motive  at  the  time  of  the  advance  of  the  money, 
nor  was  he  in  any  way  privy  to  it 

It  further  appeared,  that  a  bill  of  foreclosure  of  the  mortgage  had 
been  filed  in  the  court  of  chancery  of  Wilcox  county.  State  of  Ala* 
bama,  by  the  company,  against  Smith,  the  mortgagor,  which  was 
defended  by  him.  In  the  answer,  he  admitted  the  execution  of  the 
bond  and  mortgage,  but  denied  their  validity,  setting  out  the  con- 
sideration, which  consisted  of  bonds  and  obligations  of  the  company 
made  and  delivered  to  him  for  the  like  sum  of  $7,500,  payable  at  a 
future  day,  with  six  per  cent,  interest.  The  mortgage  in  question 
bore  eight  per  cent 

The  proofs  taken  in  the  case,  sustained  the  answer,  and  showed 
that  the  transaction  between  the  company  and  the  mortgagor  con- 
sisted simply  in  an  exchange  of  securities  with  each  other,  with  an 
advantage  to  the  former  of  two  per  cent,  profit 

The  chancellor  decreed  that  the  contract  was  valid,  and  the  bond 
and  mortgage  binding  upon  the  defendant,  and  that,  unless 
•the  principal  and  interest  were  paid  within  thirty  days,  the  [  *  200  ] 
mortgage  be  foreclosed. 

Upon  an  appeal  to  the  supreme  court  of  the  State,  this  decree  was 
reversed,  and  a  decree  entered  dismissing  the  bill.  That  court  held, 
that  the  charter  of  The  Life  and  Trust  Company  conferred  no 
authority  upon  it  to  lend  its  credit,  or  issue  the  bonds  for  which  the 
mortgage  in  question  was  given,  and  that  the  bond  and  mortgage 
taken  therefor  were  inoperative  and  void. 

The  charter  of  the  company,  together  with  several  amendments 
of  the  same,  were  given  in  evidence. 

When  the  evidence  closed,  the  defendants  prayed  the  court  to 
charge  the  jury,  that,  if  they  believed  that  the  transfer  of  the  mort- 
gage to  the  plaintiff  was  made  for  the  purpose  of  giving  jurisdiction 


9S  SUPREME   COURT  OF  THE  UNITED   STATES. 

— T 

Smith  V.  Keraochen.    7  H. 

to  the  federal  courts^  and  to '  enable  the  company  to  prosecute  its 
claim  therein,  and  that  the  plaintiff  was  privy  to  the  same,  the  deed 
was  void,  and  did  not  pass  any  title  to  the  plaintiff  which  the  court 
would  enforce. 

The  defendants  farther  .prayed  the  court  to  charge,  that  the  judg- 
ment and  decree  of  the  supreme  court  of  Alabama  between  the  com- 
pany and  Smith,  the  mortgagor,  was  conclusive  upon  the  parties  in 
this  suit ;  and  that  neither  the  mortgagees,  nor  those  claiming  under 
them,  since  the  rendition  of  the  decree,  could  recover  the  lands  em* 
braced  in  the  mortgage  at  law  or  in  equity. 

The  court  refused  to  charge  according  to  the  above  prayers,  and 
charged  as  follows :  — 

1.  That  any  matters  which  might  abate  the  suit  should  have  been 
pleaded  in  abatement,  and  that,  after  the  plea  of  the  general  issue, 
the  facts  proved  by  the  defendants,  as  set  forth  in  the  bill  of  excep- 
tions, could  be  of  no  avail,  and  were  insufficient  to  abate  the  suit. 
And, 

2.  That  the  defendants,  claiming  title  under  Smith,  the  mort- 
gagor, were  estopped  from  denying  the  consideration  of  the  mort- 
gage as  set  forth  in  that  instrument,  and  that  the  consideration  as 
there  stated,  was  good,  and  valid,  according  to  the  charter  of  the  com- 
pany, and  sufficient  to  sustain  the  validity  of  the  mortgage  and  title 
of  the  plaintiff. 

The  jury  found  a  verdict  for  the  plaintiff. 

A  writ  of  error  brought  the  case  up  to  this  court 

Dargariy  for  the  plaintiffs. 
Sergeant,  contra. 

[  *  215  ]       *  Nelson,  J.,  after  reading  the  statement  of  the  case  pre 
fixed  to  this  report,  proceeded  to  deliver  the  opinion  of  the 
court. 

We  are  of  opinion,  that  the  charge  of  the  court  below  upon  the 
question  of  jurisdiction,  was  substantially  correct. 

It  might  have  been  placed  upon  ground  less  open  to  objection. 
The  case  admits  that  Kemochen,  the  plaintiff,  was  not  chargeable 
with  notice  of  the  motive  of  the  company  in  assigning  the  mortgage 
to  a  citizen  of  another  State ;  he  was  not  chargeable,  therefore,  with 
the  legal  consequences  that  might  result  from  the  existence  of  such 
knowledge.  He  advanced  his  money,  and  took  the  security  in  good 
faith,  and  became  thereby  possessed  of  all  the  title  that  belonged  to 
the  mortgagees ;  and  had  a  right  to  enforce  it  in  any  court  having 
cognizance  of  the  same. 
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The  most  that  can  he  claimed  is;  that  the  company  intended  a 
firaud  upon  the  11th  section  of  the  judiciary  act,*  in  seeking  to  ob- 
tain a  decision  of  the  federal  courts  upon  the  validity  of  the  mort- 
gage between  themselves  and  the  defendants,  both  parties  residents 
and  citizens  of  the  same  State,  nsing  the  name  of  the  plaintiff  as  a 
cover  for  that  purpose.  But  admitting  this  to  be  so,  still,  upon  gen- 
eral principles,  the  rights  of  the  plaintiff  under  the  assign- 
ment could  not  be  affected  by  the  *  firaud,  unless  notice  was  [  *  216  ] 
brought  home  to  him.  Till  then,  he  stands  on  the  footing 
of  a  bofid  fide  purchaser  without  notice. 

But  the  charge,  we  think,  may  also  be  sustained  upon  the  ground 
on  which  it  was  placed  by  the  court  below.  For,  even  assuming 
that  both  parties  concurred  in  the  motive  alleged,  the  assignment  of 
the  mortgage,  having  been  properly  executed  and  founded  upon  a 
valuable  consideration,  passed  the  title  and  interest  of  the  company 
to  the  plaintiff.  The  motive  imputed  could  not  affect  the  validity  of 
the  conveyance.  This  was  so  held  in  McDonald  v.  Smalley,  1  Pet. 
620. 

The  suit  would  be  firee  firom  objection  in  the  state  courts.  And 
the  only  ground  upon  which  it  can  be  made  effectual  here  is,  that  the 
transaction  between  the  company  and  the  plaintiff  was  fictitious, 
and  not  real ;  and  the  suit  still,  in  contemplation  of  law,  between 
the  original  parties  to  the  mortgage. 

The  question,  therefore,  is  one  of  proper  parties  to  give  jurisdiction 
to  the  federal  courts ;  not  of  title  in  the  plaintiff.  That  would  be  a 
question  on  the  merits,  to  decide  which  the  jurisdiction  must  first  be 
admitted. 

The  true  and  only  ground  of  objection  in  all  these  cases  is,  that 
the  assignor,  or  grantor,  as  the  case  may  be,  is  the  real  party  in  the 
rait,  and  the  plaintiff  on  the  record  but  nominal  and  colorable,  his 
name  being  used  merely  for  the  purpose  of  jurisdiction.  The  suit 
is  then  in  fact  a  controversy  between  the  former  and  the  defendants, 
notwithstanding  the  conveyance ;  and  if  both  parties  are  citizens  of 
the  same  State,  jurisdiction  of  course  cannot  be  upheld.  1  Pet.  625 ; 
2  DalL  381 ;  4  ibid.  330;  1  Wash.  C.  C.  70,  80 ;  2  Sumner,  261. 

Assuming,  therefore,  every  thing  imputed  to  the  assignment  of  the 
mortgage  firom  the  company  to  the  plaintiff,  the  charge  of  the  court 
was  correct.  The  objection  came  too  late,  after  the  general  issue. 
For  when  taken  to  the  jurisdiction  on  the  ground  of  citizenship,  it 
must  be  taken  by  a  plea  in  abatement,  and  cannot  be  raised  in  the 
trial  on  the  merits.  D' Wolf  v.  Rabaud,  1  Pet  476;  Evans  v.  Gee^ 
11  ibid  80 ;  Sims  v.  Hundley,  6  How.  1. 

>  1  Stats,  at  Large,  78. 
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But,  we  are  of  opinion  the  court  erred  in  giving  the  second  in« 
gtruction,  which  denied  the  conclusiveness  of  the  decree  in  the  bill 
of  foreclosure  against  the  right  of  the  plaintiff  to  recover  in  this 
action. 

The  suit  in  chancery  was  between  the  original  parties  to  the  mort- 
gage, and  involved  directly  the  validity  of  that  instrument;  it  was 
the  only  question  put  in  issue  by  the  bill  and  answer,  and  the  only 
one  decided  by  the  court  The  mortgage  was  held  to  be  void,  on 
the  ground  that  the  bonds  of  the  company  which  were 
[  *  217  ]  given  in  exchange  for  it,  were  illegal,  •  and  created  no  debt 
or  liability  for  which  a  mortgage  security  could  be  taken  or 
upheld ;  that  every  part  of  the  transaction  was  beyond  any  of  the 
powers  conferred  upon  the  company  by  its  charter,  and  tiierefore 
wholly  unauthorized  and  void.  On  these  grounds,  the  court  decreed 
that  the  bill  be  dismissed.  The  present  is  an  action  of  ejectmenti 
brought  by  the  assignee  of  the  complainants  in  that  suit  against  de 
fendants  representing  the  interest  of  the  mortgagor,  and  in  which  the 
right  to  recover  depends  upon  the  force  and  validity  of  the  same  in- 
sixument. 

A  mortgagee,  or  any  one  holding  under  him,  may  recover  possession 
of  the  mortgaged  premises,  after  default,  on  this  action,  unless  it  ap- 
pears that  the  debt  has  been  paid,  or  is  extinguished,  or  the  mortgage 
security  for  good  cause  held  ineffectual  to  pass  the  titie.  Here  it  has 
been  shown  to  have  been  declared  null  and  void  by  a  court  of  com- 
petent jurisdiction,  in  a  suit  between  parties  under  whom  the  present 
derive  titie,  and  in  which,  as  we  have  seen,  the  question  of  its  valid- 
ity was  put  directly  in  issue.  The  case,  therefore,  falls  within  the 
general  rule,  that  the  judgment  of  a  court  of  concurrent  jurisdiction 
directly  upon  the  point  is  as  a  plea,  a  bar,  or  as  evidence  conclusive 
between  the  same  parties  or  privies  upon  the  same  matters,  when 
directiy  in  question  in  another  court. 

It  is  suggested  on  the  brief  submitted  on  the  part  of  the  plaintiff 
below,  that  a  decree  in.  equity  between  the  same  parties,  is  not  a  bar 
to  an  action  at  law ;  and  hence,  that  the  decree  in  the  bill  of  fore- 
closure in  this  case  is  no  bar  to  the  action  of  ejectment ;  and  the 
case  of  the  Lessee  of  Wright  v.  Deklyne,  1  Pet  C.  C.  199,  is  ref^red 
to  as  sustaining  that  position.  On  looking  into  the  case,  it  will  be 
seen  that  the  decree  dismissing  the  bill,  which  was  set  up  as  a  bar  to 
the  action  of  ejectment,  was  placed  upon  the  ground  that  the  comr- 
plainant  had  a  complete  remedy  at  law,  and  did  not,  therefore,  involve 
the  legal  titie  to  the  property  in  question.  The  court  say,  that  if  a 
complainant  seeks  in  a  court  of  equity  to  enforce  a  strictly  legal  title, 
when  his  remedy  at  law  is  plain  and  adequate,  the  dismissal  of  his 
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bill  amoonts  to  a  declaration  that  he  has  no  equity,  and  the  court  no 
jurisdiction ;  but  it  casts  no  reflection  whatever  upon  his  legal  title ; 
it  decides  nothing  in  relation  to  it,  and  consequently  can  conclude 
nothing  against  it  It  was  admitted  that  the  decision  of  a  court  of 
competent  jurisdiction  directly  upon  the  point  was  conclusive  where 
it  came  again  in  controversy. 

The  case  of  Hopkins  v.  Lee,  6  Wheat  109,  illustrates  and  applies 
the  principle  which  governs  this  case.  There  Hopkins  purchased  of 
Lee  an  estate,  for  which  he  agreed  to  pay  $18,000 ;  |10,000 
*  in  military  lands  at  fixed  prices,  and  to  give  his  bond  for  [  *  218  ] 
the  residue.  The  estate  was  mortgaged  for  a  large  sum, 
which  incumbrance  Lee  agreed  to  raise.  The  whole  agreement 
rested  in  contract.  Hopkins  filed  a  bill  against  Lee,  charging  that 
he  had  been  obliged  to  remove  the  incumbrance,  and  claiming  the 
repayment  of  the  money,  or,  in  default  thereof,  that  he  be  permitted 
to  sell  the  military  lands  which  he  considered  as,  a  pledge  remaining 
in  his  hands  for  the  money.  Lee  put  in  an  answer  denying  the  allcr 
gations  in  the  bill,  whereupon  the  cause  was  referred  to  a  master, 
who  reported  that  the  funds  with  which  Hopkins  had  lifted  the  mort- 
gage, belonged  to  Lee,  upon  which  report  a  decree  was  entered  ac- 
cordingly. The  suit  in  6  Wheat,  was  an  action  of  covenant  brought 
by  Lee  against  Hopkins,  to  recover  damages  for  not  conveying  the 
military  lands  which  he  had  agreed  to  convey,  upon  the  aforesaid  in- 
cumbrance being  removed.  The  defence  was,  that  the  incumbrance 
had  not  been  removed.  And  upon  the  trial,  Lee  relied  upon  the  suit 
and  the  decree  in  chancery  as  conclusive  evidence  of  the  fact  that  he 
had  complied  with  the  condition,  which  was  admitted  by  the  court 
below,  and  the  decision  sustained  here  on  error. 

The  court,  after  referring  to  the  general  rule,  observed,  that  a  ver- 
dict and  judgment  of  a  court  of  record,  or  a  decree  in  chancery,  al- 
though not  binding  upon  strangers,  puts  an  end  to  all  further  contro- 
versy concerning  the  points  thus  decided  between  the  parties  to  such 
suit  In  this  there  is,  and  ought  to  be,  no  difference  between  a  ver<- 
dict  and  judgment  in  a  court  of  common  law,  and  a  decree  of  a 
court  of  equity.  They  both  stand  on  the  same  footing,  and  may  be 
offered  in  evidence  under  the  same  limitations ;  and  it  would  be  dif- 
ficult to  assign  a  reason  why  it  should  be  otherwise. 

If  any  further  illustration  of  the  principle  were  necessary,  we  might 
refer  to  the  case  of  Adams  v.  Barnes,  17  Mass.  365,  where  it  appeared 
that  a  mortgagee  had  brought  an  action  to  recover  possession  of  the 
mortgaged  premises,  in  which  the  mortgagor  had  defended  on  the 
ground  of  usury,  but,  failing  in  the  defence,  the  mortgagee  had  judg- 
ment    The  mortgagor  afterwards  conveyed  his  interest  to  a  third 
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person,  who  brought  a  writ  of  entry  against  the  mortgagee  to  recover 
the  possession,  relying  upon  the  usury  in  the  mortgage  as  invalidating 
that  instrument,  and  rendering  it  null  and  void.  But  the  court  held 
the  parties  concluded  by  the  previous  judgment,  the  same  point  hav^ 
ing  been  there  raised  and  decided  in  favor  of  the  mortgagee. 

The  same  principle  will  be  found  in  Betts  v.  Starr,  5  Conn.  550, 

where  it  was  held,  that  a  judgment  recovered  upon  a  note 

[  *  219  ]  *  secured  by  the  mortgage,  notwithstanding  the  plea  of 

usury,  precluded  the  mortgagor  from  setting  up  that  defence 

again,  in  an  action  of  ejectment  by  the  mortgagee  to  recover  the 

possession  of  the  mortgaged  premises. 

Further  illustrations  of  the  principle  will  be  found  by  referring  to 
Cowen  &  Hill's  Notes  to  Phillips  on  Ev.  p.  804,  note  558 ;  and  2 
Greenleaf  on  Ev.  §§  528-531. 

The  case  of  Henry  Raguet  v.  Peter  Roll,  7  Ohio,  76,  has  been 
referred  to  as  maintaining  a  different  doctrine.  That  was  a  scire 
facias  on  a  mortgage  to  charge  the  lands  in  execution.  The  defence 
set  up  was,  that  the  mortgage  had  been  given  to  secure  the  payment 
of  a  note  of  $500,  which  was  made  to  the  mortgagee  to  compound 
a  felony.  There  had  been  a  suit  between  the  same  parties  on  the 
note,  in  which  the  same  defence  was  set  up  and  prevailed.  The  case 
is  reported  in  4  Ohio,  400.  But  this  former  suit  was  not  interposed 
or  relied  on  in  the  scire  facias  on  the  mortgage,  and  the  question 
here,  therefore,  was  not  involved  in  that  case,  and,  probably,  could 
not  have  been.  For,  on  looking  into  the  report  of  the  suit  upon  the 
note,  it  appears  to  have  been  brought,  originally,  in  the  common 
pleas,  where  the  plaintiff  recovered.  This  judgment  was  afterwards 
reversed  by  the  supreme  court  on  error,  without  any  further  order  in 
the  case.  This  left  the  parties  and  the  note  as  they  stood  before  the 
judgment  in  the  common  pleas.  Cowen  &  Hill's  Notes,  p.  826, 
note  587. 

There  is  another  principle  that  would,  probably,  be  decisive  of  this 
case,  over  and  above  the  ground  here  stated,  upon  a  second  trial, 
arising  out  of  the  34th  section  of  the  judiciary  act,  which  provides 
that  the  laws  of  the  several  States,  with  the  exceptions  there  stated, 
shall  be  regarded  as  rules  of  decision  in  trials  at  common  law  in  the 
courts  of  the  United  States,  in  cases  where  they  apply. 

The  highest  court  of  the  State  of  Alabama  has  given  a  construc- 
tion to  the  act  of  the  legislature  chartering  this  company,  which  we 
have  seen  is  fatal  to  a  recovery.  It  belongs  to  the  state  courts  to  ex- 
pound their  own  statutes ;  and  when  thus  expounded,  the  decision  is 
the  rule  of  this  court  in  all  cases  depending  upon  the  local  laws  of 
the  State.    7  Wheat  361 ;  6  Pet  291. 
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It  is  unnecessary,  however,  to  porsue  this  inquiry,  as  the  grounds 
already  mentioned  are,  in  our  judgment,  conclusive  upon  the  rights 
of  the  parties. 

In  every  view  we  have  been  able  to  take  of  the  case,  we  think  the 
court  erred  in  the  second  instruction  given  to  the  jury,  and  that  the 
judgment  below  must  be  reversed. 

14  H.  605:  16  H.  622;  8  Wal.  420;  6  WaL  280. 


Bbidoet  McLaughlin,  Appellant,  v.  The  Bank  of  Potomac  and 

others. 

7  H.  220. 

If  exceptions  are  not  taken  on  the  trial  of  a  feigned  issne  oat  of  chancery,  and  passed  on  bj 
the  court  sitting  in  eqnitj,  this  court,  on  appeal,  cannot  notice  the  points. 

Il  b  not  improper  to  direct  an  issae  on  a  question  of  fraud  in  fact,  though  it  also  involyet 
matter  in  law. 

The  holder  of  a  note  is  a  creditor  of  the  indorser  within  the  meaning  of  the  statute  respect- 
ing conveyances  to  defraud  creditors. 

A  judgment  at  law  against  an  adminbtrator,  is  evidence  of  the  existence  of  the  debt  against  the 
surety  of  the  administrator  and  the  fraudulent  grantee  of  the  intestate. 

If  a  bill  against  an  administrator  and  his  surety  charges  the  lattei:  with  being  the  fraudulent 
grantee  of  the  intestate,  and  imputes  waste  to  the  administrator  and  collusion  with  the 
surety  to  secrete  the  personal  estate,  and  prays  for  the  subjection  of  the  lands  of  the  intes- 
tate, fraudulently  conveyed  to  the  surety  in  the  lifetime  of  the  intestate,  it  is  sufficient* 

Appeal  firom  the  circuit  court  for  the  District  of  Columbia,  in  a 
creditor's  bill  against  Edward  Sheehy,  in  his  own  right  and  as  admin- 
istrator of  Edward  McLaughlin,  and  Ann,  wife  of  Sheehy,  and  daugh- 
ter of  McLaughlin,  and  Bridget,  another  daughter,  and  surety  for  the 
administrator,  charging  that  the  intestate,  in  his  lifetime,  caused  lands, 
which  he  had  purchased  and  paid  for,  to  be  conveyed  to  the  said 
Bridget  to  deceive  and  defraud  the  complainants.  The  bill  also  con- 
tained other  material  charges,  which  appear  in  the  opinion  of  the 
court.  The  bank  was  the  holder  of  notes  indorsed  by  McLaughlin, 
at  the  time  of  the  alleged  fraudulent  conveyance,  and  these  notes 
were  renewed  after  the  conveyance,  and  upon  them  McLaughlin  ulti- 
mately was  charged  as  indorser  and  a  judgment  recovered  against 
him  in  his  lifetime,  and  revived  against  his  administrator.  The  bill 
sought  to  subject  the  lands  above  referred  to  to  the  payment  of  the 
debts  of  the  intestate. 

jR  L.  Smith  and  Breni^  for  the  appellant 

Bradley  and  DaviSf  contra. 
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[  •  227  ]       •  Woodbury,  J.,  delivered  the  opinion  of  the  court 

( He  first  gave  a  synopsis  of  the  bill  and  answers,  and 
then,  after  some  reference  to  the  evidence,  proceeded  as  follows:—) 

A  preliminary  point  to  be  considered  in  this  case  is  in  respect  to 
the  exceptions  made  at  the  trial  by  a  jury  of  the  issue  at  law,  sent 
£rom  the  court  of  chancery,  or  the  equity  side  of  the  circuit  court  of  the 
United  States.  On  the  return  of  that  issue  to  the  equity  side  of  the 
court,  exceptions  to  the  rulings  were  not  made,  or  renewed  against 
the  correctness  of  the  finding  of  the  verdict,  and  consequently  no 
opinion  on  them  has  ever  been  rendered  by  the  court  sitting  in  chan- 
cery. It  is  quite  clear,  then,  that  they  are  not  before  us  on  this  ap- 
peal, which  is  only  firom  a  decree  on  the  equity  side  of  that  court. 

We  wish  it  to  be  distinctly  understood,  as  a  matter  of  practice  in 
like  cases,  that  this  court  cannot  express  any  opinion  on  matters 
ruled  in  any  other  court,  or  side  of  the  court,  than  that  appealed 
firom ;  and  if  it  be  necessary  to  go  into  other  courts  to  get  verdicts  or 
decisions  on  any  portion  of  the  case  in  its  progress  below,  any  objec- 
tions to  rulings  on  the  points  arising  in  those  trials  or  decisions  must 
be  presented  for  revision  to  the  court  which  orders  the  issue,  and  be 
acted  upon  there,  if  we  are  expected  to  take  cognizance  of  them  here. 
Brockett  v,  Brockett,  3  How.  691 ;  Van  Ness  v.  Van  Ness,  6  ibid.  62 ; 
Mayhew  v.  Soper,  10  Gill  &  Johns.  372.  Such,  too,  is  sub- 
[  •  228  ]  stantially  *  the  doctrine  in  England.  2  Daniell,  Ch.  Pr.  746 ; 
Bootle  V.  Blundell,  19  Ves.  500. 

It  is  next  objected,  that  there  was  an  error  in  the  court  in  ordering 
such  an  issue  to  be  tried  by  a  ju^y,  as  it  did  in  the  present  case.  But 
we  are  not  satisfied  that,  in  referring  the  question  of  firaud  in  the  con- 
veyances to  a  jury  for  their  verdict  to  aid  the  court  in  its  inquiries, 
any  thing  improper  was  submitted.  It  did  not,  as  has  been  con- 
tended, refer  a  question  of  law  only.  Fraud  is  often,  as  here,  a  mixed 
question  of  law  and  fact.  Seward  v.  Jackson,  8  Cow.  406,  439; 
Brogden  v.  Walker's  Executor,  2  Har.  &  Johns.  291.  And  it  might 
be  very  useful  to  have  the  views  of  a  jury  on  it,  taking  care  to  instruct 
them  concerning  the  law,  and  leaving  to  their  exclusive  consideration, 
as  was  probably  done  here,  merely  the  facts  as  connected  with  that 
law.  Such  feigned  issues  are  not  for  the  assistance  of  parties  so 
much  as  of  the  court  2  Daniell,  Ch.  Pr.  730.  And  though  they 
may  not  always  be  well  made  up,  yet,  as  the  court  are  influenced  by 
the  finding  or  not,  as  seems  to  it  proper,  (19  Ves.  500 ;  Allen  v.  Blunt, 
3  Story,  746,)  it  is  very  rare  that  ordering  such  an  issue  can  be  deemed 
a  ground  of  error.  It  may,  however,  be  conceded  that,  if  such  an 
issue  be  one  of  mere  law,  or  idle,  or  impertinent^  it  is  erroneous. 
2  Daniel,  Ch.  Ft.  315,  420,  730 ;  Nicol  v.  Vaughan,  5  BUgh,  N.  S. 
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540-545 ;  3  Ves.  &  Beam.  43.  Disregarding,  then,  those^  exceptiona 
made  in  the  trial  of  this  feigned  issue,  as  not  being  legally  before  us, 
and  oveimling  the  objection  to  the  propriety  of  the  issue  itself,  the 
finding  of  the  jury,  and  the  opinion  of  the  court  siiiing  in  chancery 
on  that  part  of  the  case  relating  to  the  fraudulent  conveyances,  would 
seem  to  be  correct.  At  least,  this  court  appears  bound  to  consider  it 
BO,  prima  facie  ;  and  we  see  nothing  in  the  evidence  itself,  if  recon- 
sidered here,  which  would  show  the  weight  of  it  not  to  accord  with 
their  results.  2  Band.  398 ;  Hoye  v.  Penn,  1  Bland,  Ch.  28 ;  Kipp  v. 
Hanna,  2  ibid.  26  ;  2  Har.  &  Johns.  292. 

Those  results  axe,  that  all  the  deeds,  except  the  first  one,  were  fraud- 
ulent against  creditors.  The  next  inquiry  is,  whether  the  plaintiffs 
can  legally  be  considered  creditors  at  the  time  these  deeds  were  exe- 
cuted. It  is  true,  there  must  usually  be  a  debt  preexisting.  Sexton 
r.  Wheaton,  8  Wheat  229.  In  our  view,  a  preexisting  debt  by  a 
note,  which  was  only  renewed  afterwards,  with  the  same  indorser, 
continued  to  be  the  same  preexisting  debt  for  this  purpose  as  it  stood 
originally,  both  as  to  the  maker  and  indorser.  They  both  regarded  it 
virtually  as  the  same,  as  no  new  consideration  ever  arose  between  the 
parties.  Especially  on  the  equity  side  of  this  court,  and  of  the  cir- 
cuit court  below,  where  the  question  arises,  such  a  case 
*  ought  to  be  regarded  as  much  within  the  mischief  of  the  [  *  229  ] 
statutes  against  fraudulent  conveyances,  as  if  the  action  lead- 
ing to  judgment  against  the  administrator  had  been  on  the  original 
indorsement  of  the  original  note. 

But  further,  it  is  objected  that  the  debt  here,  at  the  time  of  the 
conveyances,  was  not  absolute,  as  it  should  be  in  order  to  predicate 
fraud  concerning  it.  But  a  contingent  debt,  likely  to  become  abso- 
lute, and  which  afterwards  does  become  absolute,  is  both  on  principle 
and  precedent,  enough  to  furnish  a  motive  to  make  a  fraudulent 
conveyance  to  hinder  or  avoid  its  eventual  payment.  And  this  may 
be  presumed  to  have  been  done  here,  provided  circumstances  exist 
indicative  of  fraud.  King  v.  Thompson,  9  Pet  220;  Heighe  v. 
Fanners'  Bank,  5  Har.  &  Johns.  68.  Such  circumstances  must 
exist ;  and  when  the  liability  is  contingent,  like  that  of  a  warrantor 
or  indorser,  the  conveyance  cannot  be  considered  as  per  se  fraudulent 
Seward  v.  Jackson,  8  Cow.  406,  439.  But  all  the  attendant  facts 
here  were  scrutinized,  and  the  inference  of  fraud  seems  to  have  been 
Ceurly  deduced  from  the  whole.    5  Gill  &  Johns.  533. 

There  is  another  objection  to  a  recovery  by  this  bill  in  equity, 
because  the  original  debtor,  Sheehy,  had  made  a  conveyance  in  trust 
to  Lee  for  the  indemnity  of  Edward  McLaughlin,  and  it  is  argued 
that  the  plaintiffs  should  have  resorted  to  that  rather  than  to  a  suit 
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against  th^  administrator  of  Edward  McLaughlin.  But  where  the 
maker  and  indorser  have  both  had  their  liability  fixed  on  a  note,  an 
action  will  lie  against  either.  Here  both  had  become  Uable,  else  the 
indorser  had  not,  for  the  latter  is  never  liable  unless  the  maker  is 
also  ;  and  that  the  indorser  had  here  become  liable  is  to  be  presumed 
strongly  from  the  actual  recovery  against  his  administrator. 

The  next  objection  is,  that  the  judgment  against  the  administrator 
of  the  indorser,  the  only  evidence  of  a  debt  offered  here,  is  no  evi- 
dence against  the  surety  of  the  administrator,  or  against  a  fraudulent 
grantee  of  the  intestate  debtor,  as  is  Bridget  McLaughlin.  But  we 
think  otherwise.  The  administrator  and  his  intestate  are  privies,  and 
the  former  is  liable  after  one  recovery  against  the  goods  in  his  hands, 
and  another  against  himself,  suggesting  a  devastavit  on  a  return  of 
nulla  bona.    2  Brock.  213,  214. 

If  the  administrator  then,  in  such  case,  be  estopped,  as  he  is  to 
deny  the  indebtedness  of  the  debtor  whom  he  represents,  so  must  be 
his  surety,  primd  facie  at  least  1  Brock.  135,  268 ;  4  Johns.  Ch. 
620 ;  2  Rand.  398.  So  in  a  bill  in  chancery,  charging  like  this,  fraud 
in  the  administrator  and  a  grantee,  we  think  that  such  a  judgment, 
till  impeached,  is  good  against  the  fraudulent  grantee.  Birely 
[  •  230  ]  V.  Staley,  5  Gill  &  Johns.  433 ;  *  Alston  v.  Munford,  1 
Brock.  279 ;  2  Rand.  .398.  As  to  the  heir,  the  question  is 
different,  and  the  force  of  the  recovery  may  be  much  less.  2  Leigh, 
84 ;  Bank  of  United  States  v.  Ritchie,  8  Pet  128 ;  4  Har.  &  Johns. 
270,  271 ;  1  Munf.  437,  455.  Not  being  a  privy  in  estate  or  deed 
with  the  administrator,  it  may  not  be  res  judicata  or  even  primd  facie 
valid,  so  as  to  bind  either  the  heir  or  a  devisee.  1  Brock.  145,  247  ; 
1  Munf.  1,  437,  445 ;  5  Oill  &  Johns.  433.  But  a  fraudulent  grantee 
stands  in  a  different  relation,  and  his  rights  are  in  several  respects 
unlike  theirs. 

The  form  of  proceeding  which  has  been  adopted  here  against  the 
surety  is  also  excepted  to.  There  is  another  mode,  to  be  sure,  of 
proceeding  against  the  surety,  which  is  on  the  administration  bond. 
But  in  that  case,  a  judgment  like  this  against  the  administrator 
would  be  presumptive  evidence  against  the  surety,  though  open 
perhaps  to  proof,  if  any  existed,  of  collusion  or  fraud  in  the  judgment 
In  this  way,  also,  though  the  creditor  has  a  double  remedy,  if  the 
surety  has  combined  to  commit  a  fi^ud  and  w^aste  of  the  estate,  and 
may  proceed  against  him  for  that  in  a  biU,  or  proceed  on  the  admin- 
istration bond,  yet  this  double  remedy  is  not  unusual,  nor  exception- 
able ;  and  bills  like  these  may  well  include  all  who  have  colluded 
with  the  administrator,  or  improperly  intermeddled  with  the  property 
like  executors  de  son  tart.    Holland  v.  Prior,  1  Mylne  &  Keen,  240 ; 
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I  Ves.  Ben.  106 ;  2  Keen,  634 ;  Story,  Eq.  PL  §  178.  Ghamberlayne 
V*  Temple,  2  Rand.  398.  But  whether  fraud  is  charged  or  not,  such 
bills  should  usually  include  all  persons  who  may  be  affected  by  being 
interested  in  the  estate.  Story,  Eq.  PI.  §  178  ;  Bowsher  v.  Watkins, 
1  Russ.  &  Mylne,  277.  This  is  expedient  in  order  to  settle  all  the 
liabilities  and  exceptions  in  one  proceeding,  and  to  ascertain  how 
much  ought  to  be  charged  on  real,  and  how  much  on  the  personal 
estate.  Story,  Eq.  Pi.  §§  172-176.  Here  the  collusion  and  waste  are 
imputed  to  both  the  administrator  and  surety,  and  the  same  surety 
is  charged  with  fraud  in  the  purchase  of  the  land,  and  this  proceed- 
ing against  them,  whatever  other  remedy  may  exist,  must  therefore 
be  deemed  proper.  Story,  Eq.  PL  §  178;  1  Mylne  &  Keen,  237, 
240 ;  1  Russ.  &  Mylne,  281,  note ;  6  Gill  &  Johns.  432, 463 ;  2  Rand. 
398,  399 ;  10  GiU  &  Johns.  66, 100. 

The  next  objection  is  that,  by  the  laws  prevailing  in  Alexandria, 
the  first  resort  for  payment  of  such  a  debt  should  be  to  the  personal 
estate,  before  going  to  the  reaL  There  seems  to  be  not  much  doubt 
of  this,  as  a  general  principle,  under  the  laws  of  Maryland,  by 
5  Geo.  II.  c.  7,  before  the  cession  Of  the  northern  portion  of  the 
District  of  Columbia.  Those  laws  were  adopted  in  that  District, 
February  27, 1801,  2  Stats,  at  Large,  103,  766 ;  1  Har.  & 
*  Johns.  469;  2  Har.  &  McHen.  12;  and  her  laws  in  this  [  *  231  ] 
respect  appear  to  have  been  extended  to  Alexandria,  June 
24, 1812.  Davis's  Laws  of  District  of  Columbia,  264.  The  laws  of 
Virginia  prevailing  there  before  do  not  seem  on  this  point  to  have 
been  materially  different  2  Leigh,  84 ;  2  Lomax,  Ex.  612.  There 
the  real  estate  was  made  liable  for  certain  debts,  under  an  act  of 
parliament,  as  early  as  1732,  extending  in  terms  to  the  colonies. 
Tessier  v.  Wyse,  3  Bland,  44 ;  2  Bland,  Ch.  325.  But  still,  "  in  a 
creditor's  suit "  or  bill,  the  personal  estate  should  first  appear  on  the 
hearing  to  be  insufficient  1  Brock.  79 ;  2  Bland,  317,  347 ;  Wyse 
r.  Smith,  4  Gill  &  Johns.  302 ;.  2  Har.  &  McHen.  12.  It  does  so 
appear  here  in  substance.  Here  it  is  alleged,  and  not  denied,  that 
the  personal  estate  has  never  been  accounted  for  by  the  administrator 
or  surety.  It  would  seem  on  the  evidence  to  have  been  left  chiefly 
in  charge  of  the  surety,  and  to  have  been  improperly  applied  to  her 
own  use.  The  objection,  therefore,  comes  with  a  very  ill  grace  from 
her.  The  administrator  has  also  been  found  guilty  of  a  devastavit 
in  respect  to  it,  and  it  is  manifest  there  never  was  enough,  either  as 
sold  or  appraised,  to  defiray  the  debt  of  the  bank  alone.  Under  these 
circumstances,  then,  a  resort  was  proper  to  the  real  estate.  Gordon's 
Adm'r  v.  Frederick,  1  Munf.  1 ;  2  Bland,  347. 

It  is  further  objected,  that  such  a  resort  cannot  be  had,  unless  it  is 

9* 
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averred  in  the  bill,  as  well  as  proved,  that  the  personal  estate  has 
been  all  exhausted  in  the  payment  of  debts.  The  fact  of  the  personal 
estate  being  exhausted  in  some  way  before  the  real  is  taken  from  the 
heir,  as  heir,  and  applied,  may,  as  before  remarked,  be  proper  to  be  first 
proved.  But  the  necessity  to  aver  it  in  so  many  words,  even  in  the 
bill  to  charge  an  heir,  is  questionable.  1  Brock.  79 ;  2  Lomax,  Ex. 
250 ;  2  Story,  Eq.  PI.  §§  174, 176.  See  forms  in  2  Grattan,  632,  and 
3  Grattan,  371 ;  Equity  Draftsman,  157,  161, 180 ;  Tessier  v.  Wyse, 
3  Bland,  44.  Such  an  averment  does  not  affect  the  merits,  because, 
whether  averred  or  not,  the  court  will  not  generally  charge  the  land 
till  satisfied  that  the  personal  estate  has  been  wasted  or  is  insufficient. 
Stevens  v.  Gregg,  10  Gill  &  Johns.  143.  And  it  is  usual  also  to 
have  the  prayer  of  the  bill  state,  in  some  way,  that  the  personal  assets 
are  insufficient.  Such  is  the  form  in  Beall  v,  Taylor,  2  Grattan,  532. 
But  this  deficiency  need  not  be  alleged  to  have  arisen  firom  the  actual 
payment  of  debts.  Some  seem  to  consider  it  enough  to  aver  that 
waste  has  been  committed  of  the  personal  estate.  2  Bland,  Ch.  347. 
Others,  that  it  will  suffice  to  state  and  to  show  judgment  against  it 
and  execution  unsatisfied.     Rhodes  v.  Cousins,  6  Rand.  190  ;  Liggat 

V,  Morgan,  2  Leigh,  84.  The  English  practice  is,  not  to 
[  •  232  ]  require  any  *  averment  that  the  personal  estate  is  exhausted, 

but  merely  to  ask  the  land  to  be  charged,  if  the  personal 
estate  be  not  enough.    3  Bland,  43 ;  Davy  v,  Pepys,  Plowden,  439 ; 

3  P.  Wms.  92,  333.     So  is  it  in  New  York.     Thompson  v.  Brown, 

4  Johns.  Ch.  620.  It  would  seem  also,  to  be  permissible  in  Virginia, 
where  the  heir  or  devisee  for  such  debts  as  are  chargeable  on  the  land 
is  joined  in  a  creditor's  bill  with  the  executor  or  administrator,  to 
examine  into  the  condition  of  the  personal  estate,  irrespective  of  any 
averment  about  its  sufficiency,  and  if  found  to  be  enough,  to  dismiss 
the  bill  as  to  the  heir,  1  Brock.  79  ;  and  if  not  enough,  to  sustain  the 
bill  against  the  heir  for  the  deficiency.  Such  seems  to  be  the  practice 
also  in  some  other  places.  4  Johns,  Ch.  621 ;  Story,  Eq.  PL  §§  172, 
174,  176 ;  Hammond  v.  Hammond,  2  Bland,  Ch.  306,  359 ;  Tessier 
V.  Wyse,  3  Bland,  59 ;  Gibson  v.  McCormick,  10  Gill  &  Johns.  65. 

Many  of  the  cases  in  Maryland,  looking  to  the  propriety  of  a  fuller 
and  direct  averment  that  a  deficiency  has  happened  from  the  pay- 
ment of  debts,  arise  under  laws  passed  since  1801,  and  after  her  prior 
laws  had  been  adopted  in  this  District,  and  relate  to  heirs  or  devisees, 
rather  than  firaudulent  grantees.  Gibson  v.  McCormick,  10  Gill  & 
Johns.  102.  The  following  cases  were  those  of  heirs  who  were 
infants  or  lunatics,  and  hence  requiring  the  aid  and  vigilance  of 
chancery  to  protect  them,  by  having  debts  clearly  proved,  and  the 
personal  estate  first  exhausted.     3   Bland,  49,  84;  United   States 
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Bank  v.  Ritchie,  8  Pet  128;    Wyse  t?.  Smith,  4  Gill  &  Johns. 
302. 

Considering,  then,  that  in  Maryland  and  Virginia,  no  less  than 
elsewhere,  something  is  permissible  short  of  a  direct  averment  aa  to 
the  exhaustion  of  the  personal  estate  in  the  payment  of  debts  in  a  bill 
against  an  ordinary  heir  as  such,  certainly  the  reason  does  not  apply 
in  a  proceeding  against  a  fraudulent  grantee  for  any  thing  fuller  or 
more  direct,  if  so  full.  5  Gill  &  Johns.  433.  Such  a  grantee  has  no 
protection,  like  the  heir,  from  want  of  privity  or  misconduct,  and 
though  he  may  be  in  fact,  the  heir,  as  in  this  case,  yet  he  takes  by 
his  deed,  prior  in  tempore^  and  holds  any  surplus  after  paying  debts 
as  a  voluntary  and  good  grantee  in  respect  to  that  surplus,  and  not 
as  heir. 

When  therefore,  in  a  biU  against  such  a  fraudulent  grantee,  the 
fraud  is  averred,  as  here,  and  a  waste  of  the  personal  estate,  and  the 
claim  is  stated  to  be  made  on  that  account,  all  is  alleged  which  seems 
necessary  for  frdl  notice,  and  for  a  decree  against  such  grantee,  if  at 
the  hearing  the  fraud  is  substantiated,  and  the  personal  assets  are 
proved  to  be  wasted  or  insufficient 

To  show  that  the  averments  in  this  bill  come  quite  up  to  the  usual 
standard  in  this  respect,  we  need  only  cite  from  it  the 
•following,  as  to  Edward  McLaughlin :  "  That  he  left  no  [  *  233  ] 
real  estate,  having  fraudulently  conveyed  and  disposed  of 
the  whole  of  it  in  favor  of  the  said  Bridget  McLaughlin,  as  before 
stated.  That  his  personal  estate  has  been  made  away  with,  and 
misapplied  by  his  administrator,  and  the  surety  of  said  administrator, 
as  before  charged.  Your  orators  are  advised,  that  the  personal  estate 
of  the  said  McLaughlin  is,  in  the  first  place,  liable  to  the  payment 
of  their  debts,  if  he  left  sufficient  for  that  purpose,  and  that  the  said 
administrator  and  his  surety  are  bound  to  render  an  account  thereo£ 
That  if  the  said  personal  estate  be  insufficient,  then  that  the  real 
estate,  fraudulently  conveyed  by  him  as  aforesaid,  is  liable  to  make 
good  any  deficiency." 

Our  conclusions,  then,  on  this  point,  axe,  that  these  allegations 
must  be  considered  ample  and  explicit  enough  for  a  proceeding 
against  a  fraudulent  administrator  and  surety  and  fraudulent  donee, 
whether  looking  to  the  Maryland,  Virginia,  or  English  practice  as 
prevailing  in  Alexandria.  Being  also  a  proceeding  in  chancery,  if  in 
some  respects  argumentative,  the  averment  is  clear  enough  not  to  be 
mistaken,  and  opens  for  consideration  the  whole  merits.  Because, 
as  regards  the  defendants,  if  on  principle  they  are  answerable  for 
personal  estate  squandered  and  misapplied  by  themselves,  and  land 
fraudulently  conveyed  to  one  of  them  is  not  to  be  shielded  from  lia^ 
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bility  in  consequence  of  the  waste  of  personal  estate  by  herself^  then 
the  allegations  here  are  the  proper  ones,  and,  being  the  true  ones 
also,  need  no  amendment.  The  facts  established  under  them,  fully 
justify  the  decree  below. 

So  far  from  the  principal  defendant  insisting  or  showing,  at  the 
hearing  in  this  case,  that  the  personal  assets  were  large  enough  to 
pay  this  debt,  or  have  been  so  applied,  and  the  land  in  her  possession 
has  been  thus  relieved  from  the  charge,  she  contended  that  they  were 
less  in  amount  than  the  plaintilSs  did ;  and  the  latter  prove  clearly 
that  she  joined  the  administrator  in  committing  waste  of  what  did 
exist,  that  is,  consumed  the  very  property  she  urges  the  creditors 
should  resort  to  before  calling  on  her.  And  though  she  is  an  heir  of 
Edward  McLaughlin,  the  proceeding  here  is  against  her,  not  as  heir, 
but  as  surety  to  a  defaulting  administrator  of  the  personal  estate,  and 
as  fraudulent  grantee  of  the  real  estate. 

There  is  no  heir  to  this  land,  claiming  it  as  heir,  in  any  part  of 
these  proceedings,  but  a  grantee  of  it,  claiming  by  a  deed,  and 
which,  if  fraudulent,  still  entitles  the  grantee  to  hold  it  as  grantee 
against  the  heirs  of  the  grantor,  of  whom  there  is  one  other  not 
here,  and  places  the  heirs,  as  such,  entirely  out  of  the  case,  hors  de 

combat* 
[  *  234  ]       *  As  no  other  question  arises  on  the  appeal  which  is 

material,  and  has  not  been  arranged  in  submitting  to  a  sale 
of  the  trust  property,  it  is  only  necessary  to  add,  that  the  judgment 
below  must  be  affirmed. 

M'KiNLBT,  J.,  dissented. 

Order.  This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the  District 
of  Columbia,  holden  in  and  for  the  county  of  Alexandria,  and  was 
argued  by  counseL  On  consideration  whereof,  it  is  now  here  ordered 
and  decreed  by  this  court,  that  the  decree  of  the  said  circuit  court  in 
this  canse  be,  and  the  same  is  hereby  affirmed,  with  costs. 
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Pbter  K»  Wagner,  and  Sidonia  Pierob  Wagner,  his  Wife,  John 
Lawson  Lewis,  Louisa  Maria  Lewis,  Theodore  Lewis,  Eliza 
Cornelia  Lewis,  Alfred  J.  Lewis,  John  Hampden  Lewis,  Al- 
gernon Sidney  Lewis,  George  Washington  Lewis,  and  Benja- 
min Franklin  Lewis,  all  Residents  and  Citizens  of  the  City  of 
New  Orleans,  and  State  of  Louisiana,  and  John  Bowman  and 
Mart  Pierce  Bowman,  his  Wife,  late  Mart  Pierce  Lawson, 
Residents  and  Citizens  of  the  State  of  Tennessee,  and  George 
C.  Thompson,  a  Resident  and  Citizen  of  the  State  of  Kentucky 
Complainants  and  Appellants,  v.  John  Baird,  and  others,  Respon* 
dents. 

7  H.  2S4. 

Where  parties  set  np  a  claim  under  a  volantary  post  nuptial  settlement,  after  the  lapse  of 
upwards  of  forty  years,  and  great  change  of  valae  of  the  property,  partly  attribatable  to 
the  expenditure  of  the  respondents  and  those  under  whom  they  claim,  and  no  fraud  was 
charged.  Beldj  That  the  claim  was  stale,  and  a  court  of  equity  would  not  lend  its  aid  to 
enforce  it. 

The  case  is  stated  in  the  opinion  ot  the  court. 
Etoing  and  ScoU^  for  the  appellants. 
Stanberry^  contra. 

*6rier,  J.,  delivered  the  opinion  of  the  coort.  [  *255  ] 

The  appellants  in  this  case  filed  their  bill  in  the  circuit 
court  of  the  United  States  for  the  district  of  Ohio,  claiming  a  certain 
tract  of  land  in  possession  of  the  defendants,  and  praying  a  decree 
for  the  title  and  possession  of  the  same. 

The  bill  sets  forth  that  Robert  Lawson,  under  whom  com- 
*plainants  claim,  had  received  for  his  services,  as  an  officer  [  *256  ] 
in  the  revolutionary  war,  a  military  warrant  (No.  1,921)  for 
10,000  acres  of  land,  which,  before  the  4th  of  June,  1794,  was  located 
in  the  Virginia  military  district,  in  tracts  of  1,000  acres  each,  under 
the  following  numbers  of  entries :  1,704,  1,706,  1,706, 1,707, 1,714, 
1,716,  1,716,  1,717,  1,718,  1,719. 

On  the  4th  of  June,  1794,  an  indenture  tripartite  was  executed  be- 
tween Robert  Lawson,  of  the  first  part,  Sarah,  his  wife,  of  the  second 
part,  and  James  Speed,  George  Thompson,  Joseph  Crocket,  and 
Greorge  Nicholas,  of  the  third  part,  by  which,  for  the  consideration 
therein  expressed,  Robert  Lawson  conveyed  to  the  parties  of  the 
third  part,  among  other  things,  ^'two  thousand  acres  of  military  land, 
sitaated  on  White  Oak  Creek,  on  the  north  side  of  the  Ohio,  being  the 
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land  mentioned  in  the  first  entry  made  for  the  said  Lawson  on  the 
surveyor's  books,"  in  special  trust,  that  they  will  '^permit  said  Law- 
son  and  his  wife,  and  the  survivor,  and  the  said  Sarah,  if  she  should 
again  separate  from  her  husband,  to  use,  occupy,  possess,  and  enjoy, 
during  their  natural  lives,  and  the  life  of  the  survivor,  the  lands  on 
Fayette  county,  Kentucky,"  &c.  And  also  that  they  will  convey  the 
2,000  acres  of  land  on  White  Oak  Creek  to  either  of  the  sons  of  the 
marriage  to  whom  the  said  Sarah  shall  direct,  &c.  And  the  said  Law- 
son  covenanted  with  the  trustees  that  he  would,  at  no  future  time, 
<^  offer  any  personal  violence  or  injury  to  his  wife,  and  that  he  would 
abstain  from  the  intemperate  use  of  every  kind  of  spirituous  liquors, 
and  that,  if  he  should,  at  any  time  thereafter,  again  offer  any  personal 
violence  or  injury  to  his  wife,"  the  trustees  were  authorized  to  dis- 
possess him  of  the  150  acres  of  land,  &c. 

■  The  complainants  aver,  also,  that  the  two  entries  numbered  1,707 
and  1,714  covered  the  2,000  acres  conveyed  by  this  deed. 

The  bill  further  states,  that  on  the  16th  of  August,  1796,  Lawson 
made  an  assignment  to  one  John  O'Bannon  of  3,333  acres  of  his 
warrant  which  had  not  been  surveyed ;  and  charges,  that,  at  the  time 
of  making  said  assignment,  Robert  Lawson  was,  as  O'Bannon  well 
knew,  habitually  intemperate,  and  had  been  so  for  a  long  time  pre- 
vious ;  that  the  faculties  of  his  mind  were  much  impaired,  and  that 
he  was  wholly  incapable  of  making  any  valid  contract ;  that  the  said 
assignment  was  without  consideration,  and  procured  by  O'Bannon 
under  false  and  fraudulent  pretences. 

That  O'Bannon,  well  knowing  that  the  aforesaid  entry  of  1,707 
had  been  conveyed  by  the  trust  deed,  on  the  25th  of  August, 
[  ^257  ]  ^1796,  fraudulently  withdrew  it,  and  reentered  in  his  own 
name  965  acres  under  the  same  number  on  the  waters  of 
Straight  (!3reek ;  the  tract  in  controversy  in  the  present  suit  That 
O'Bannon,  having  obtained  the  plat  and  certificate,  deposited  them, 
before  the  12th  of  February,  1799,  in  the  department  of  state,  and 
applied  for  a  patent;  and  Joshua  Lewis,  the  son-in-law  of  Lawson, 
as  agent  for  the  trustees,  entered  on  that  day  a  caveat  against  the 
issuing  of  a  patent  to  O'Bannon. 

Lawson  and  his  wife  lived  together  but  a  short  time  after  the  exe- 
cution of  the  trust  deed.  Mrs.  Lawson  went  to  Virginia,  where  she 
died  in  1809,  never  having  appointed,  as  provided  by  the  trust  deed, 
to  whom  conveyance  should  be  made.  Lawson  dietd  in  Virginia,  in 
1805,  the  victim  of  intemperance.  They  left  three  children ;  America, 
intermarried  with  Joshua  Lewis,  in  1797,  and  two  sons,  under  whom 
complainants  claim.  In  1800,  George  Nicholas,  one  of  the  trustees, 
died,  and  some  time  afterwards,  James  Speed  and  Joseph  Crocket; 
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and  the  trust  thus  became  vested  in  €reorge  Thompson,  the  survivor. 
In  1834,  George  Thompson  died,  leaving  Greorge  C.  Thompson,  one 
of  the  complainants,  his  son  and  heur  at  law,  in  whom  the  trust 
vested. 

John  O'Bannon  died  in  January,  1812,  having  made  a  will  and 
appointed  Robert  Alexander  and  George  T.  Cotton,  his  son-in-law, 
his  executors.  Alexander  never  qualified  as  executor.  Cotton,  as 
acting  executor,  on  the  16th  of  July,  1813,  executed  a  deed  of  the 
966  acres  to  William  Lytle,  under  whom  the  defendants  claim.  The 
deed  of  Cotton  recites  a  patent  to  John  O'Bannon  in  his  lifetime, 
and  warrants  the  title.  Afterwards,  on  the  21st  of  December,  1816, 
a  patent  issued  from  the  Uifited  States  to  Cotton,  '^  as  executor  of 
the  last  will  and  testament  of  John  O'Bannon,  in  trust  for  the  uses 
and  purposes  mentioned  in  his  will." 

The  defendants  plead  in  bar,  that  they  are  purchasers  from  Lytle, 
and  those  claiming  under  him,  without  notice,  and  exhibit  their 
deeds.  They  also  file  an  answer  in  support  of  their  plea,  in  which 
the  firaud  alleged  in  the  bill,  and  all  facts  going  to  show  equity 
in  the  claim  of  complainants  are  denied.  And  in  an  amended 
answer  they  set  up  the  plea  of  the  statute  of  limitations,  and  insist 
"that  the  deed  of  trust,  under  which  complainants  claim,  is  a  stale 
claim,  not'  attended  with  any  circumstances  to  relieve  it  from  such 
staleness,  and  that  the  bill  should  be  dismissed  on  that  account." 

Various  questions  have  been  made  before  us  as  to  the  nature  and 
character  of  this  deed  of  trust ;  whether  its  loss  is  sufficiently  ac- 
counted for ;  whether,  as  a  settlement  of  family  difficulties, 
•it  was  not  abandoned  by  all  the  parties  concerned  in  it;  [  *258  ] 
whether  it  described  the  land  in  controversy ;  whether 
O'Bannon  purchased  with  notice  of  it;  whether  he  paid  any  consid- 
eration ;  whether  the  assignment  to  him  by  Lawson  was  fraudulently 
obtained ;  whether  the  legal  title  was  vested  in  defendants  by  virtue 
of  the  patent  to  Cotton  and  his  warranty ;  and  whether  the  statute 
of  limitations  operated  as  a  bar  to  complainants'  claim. 

On  these  and  other  questions,  which  were  argued  with  so  much 
ability  by  the  learned  counsel,  it  is  not  the  intention  of  the  court  to 
express  an  opinion ;  because,  in  our  view  of  the  case,  they  are  not 
necessary  to  a  correct  decision  of  it. 

The  important  question  is,  whether  the  complainants  are  barred 
by  the  length  of  time. 

In  cases  of  concurrent  jurisdiction,  courts  of  equity  consider  them- 
selves bound  by  the  statutes  of  limitation  which  govern  courts  of  law 
in  like  cases ;  and  this  rather  in  obedience  to  the  statutes  than  by 
analogy.    In  many  other  cases  they  act  upon  the  analogy  of  the  lim« 
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itations  at  law ;  as  where  a  legal  title  would  in  ejectment  be  barred 
by  twenty  years'  adverse  possession,  courts  of  equity  will  act  upon 
the  like  limitation,  and  apply  it  to  all  cases  of  relief  sought  upon 
equitable  titles,  or  claims  touching  real  estate. 

But  there  is  a  defence  peculiar  to  courts  of  equity,  founded  on 
lapse  of  time  and  the  staleness  of  the  claim,  where  no  statute  of 
limitations  directly  governs  the  case.  In  such  cases,  courts  of  equity 
often  act  upon  their  own  inherent  doctrine  of  discouraging,  for  the 
peace  of  society,  antiquated  demands,  by  refusing  to  interfere  where 
there  has  been  gross  laches  in  prosecuting  rights,  or  long  acquiescence 
in  the  assertion  of  adverse  rights.    2  Story,  Eq.  §  1520. 

A  court  of  equity  will  not  give  relief  against  conscience  or  public 
convenience  where  a  party  has  slept  upon  his  rights.  ''Nothing," 
says  Lord  Camden,  3  Bro.  Ch.  R.  640,  ''can  call  forth  this  court  into 
activity  but  conscience,  good  faith,  and  reasonable  diligence ;  when 
these  are  wanting,  the  court  is  passive  and  does  nothing."  Length 
of  time  necessarily  obscures  all  human  evidence,  and  deprives  parties 
of  the  means  of  ascertaining  the  nature  of  original  transactions ;  it 
operates  by  way  of  presumption  in  favor  of  the  party  in  possession. 
Long  acquiescence  and  laches  by  parties  out  of  possession  are  pro- 
ductive of  much  hardship  and  injustice  to  others,  and  cannot  be  ex- 
cused but  by  showing  some  actual  hindrance  or  impediment  caused 
by  the  fraud  or  concealment  of  the  party  in  possession,  which  will 
appeal  to  the  conscience  of  the  chancellor.  The  party 
[  *259  ]  guilty  of  such  laches,  cannot  screen  his  title  *firom  the  just 
imputation  of  staleness  merely  by  the  allegation  of  an  ima- 
ginary impediment  or  technical  disability. 

This  doctrine  has  been  so  often  asserted  by  this  court,  that  it  is 
unnecessary  to  vindicate  it  by  argument  It  will  be  sufficient  to  refer 
to  Piatt  V.  Vattier,  9  Pet  405,  a  case  much  resembling  the  present, 
and  Bowman  v.  Wathen,  1  How.  189. 

Can  the  complainants'  case  stand  the  test  of  this  reasonable  and 
well-established  rule  of  equity  ? 

The  bill  does  not  assert  that  either  the  trustees  or  the  cestuis  que 
trust  were  ignorant  of  the  transaction  between  Lawson  and  O'Ban- 
non,  or  of  the  fraud  practised  on  Lawson,  if  any  there  was.  Yet, 
with  the  exception  of  the  caveat  filed  in  Washington,  in  1799,  they 
show  no  assertion  of  claim  under  this  voluntary  post-nuptial  settle- 
ment, from  its  date,  June,  1794,  till  the  filing  of  this  bill  in  1840. 
John  O'Bannon  lived  till  1812 ;  yet  in  all  this  time  (sixteen  years) 
no  bill  is  filed  to  set  aside  his  assignment  from  Lawson  for  the  fraud 
now  aUeged,  whUe  the  circumstances  were  fresh  and  capable  of  proof 
or  explanation. 
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In  1813  (perhaps  in  1811)  the  defendants,  or  those  under  whom 
they  claim,  entered  upon  these  lands ;  they  paid  large  and  valuable 
considerations  for  their  respective  portions,  without  any  knowledge 
of  this  lost  deed  of  family  settlement,  or  reason  to  suspect  fraud  in 
the  transfer  to  O'Bannon.  And  whether  the  patent  obtained  by  Cot- 
ton, and  his  warranty,  had  the  effect  of  conferring  on  them  the  legal 
title  or  not,  they  reposed  in  confidence  on  it.  By  their  industry  and 
expenditure  of  their  capital  upon  the  land  for  a  space  of  twenty-seven 
years,  they  have  made  it  valuable;  and  what  was  a  wilderness, 
scarce  worth  50  cents  an  acre,  is  now  enhanced  by  their  labor  a 
hundred  fold.   • 

No  bad  faith,  conceaknent,  or  fraud  can  be  imputed  to  them.  If 
the  trustees  or  cestuis  que  trust  chose  to  reside  in  Kentueky,  and  not 
look  after  these  lands  for  near  half  a  century,  they  can  have  no  equity 
from  a  disability  that  was  voluntary  and  self-imposed.  The  resi- 
dence of  the  trustees  in  Kentucky  was  not  considered  as  an  obstacle 
or  objection,  in  the  minds  of  those  who  executed  the  deed,  to  their 
assuming  the  trust  and  care  of  lands  in  Ohio.  There  was  no  greater 
impediment  to  the  prosecution  of  their  claim  in  a  court  of  equity  at 
any  time  within  forty  years  than  there  is  now.  They  have  shown 
nothing  to  mitigate  the  effect  of  their  laches  and  long  acquiescence, 
or  which  can  entitle  them  to  call  upon  a  court  of  equity  to  investi- 
gate the  fairness  of  transactions  after  all  the  parties  to  them  have 
been  so  long  in  their  graves,  or  grope  after  the  truth  of  facts  involved 
in  the  mist  and  obscurity  consequent  on  the  lapse  of  nearly  half  a 
century. 

We  are  all  of  opinion,  therefore,  that  the  lapse  of  time  in  [  *260  ] 
the  present  case  is  a  complete  bar  to  the  relief  sought,  and 
that  the  decree  of  the  circuit  court,  dismissing  the  bill,  should  be 
aflbrmed,  with  costs. 

AFKiNLET,  J.,  did  not  sit  in  this  cause. 


Maria  Matheson,  John  Darrington,  Robert  D.  James,  Billups 
Gayle,  John  Gayle,  and  Edward  M.  Ware,  Plaintiffs  in  Error, 
t7.  The  Branch  of  the  Bank  of  the  State  of  Alabama  at 
Mobile,  Defendants. 

7  H.  360. 

If  the  highest  court  of  a  State  diBmissed  a  writ  of  error  becanse  the  plaintiff  failed  to  produce 
a  transcript  of  the  record  of  the  coort  below,  this  coort  has  not  jarisdiction  under  the  S5th 
section  of  the  jadiciarj  act  of  1789,  (1  Stats,  at  Large,  85.) 

The  case  is  stated  in  the  opinion  of  the  court. 
vol.  xvii.  10 
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Ing'e,  for  the  motion. 
OalCj  contra. 


[  *  261  ]      *  Taney,  C.  J.,  delivered  the  opinion  of  the  court. 

The  record  in  this  case  is  a  very  brief  one.  It  states  that 
a  certificate  was  filed  in  the  clerk's  office  of  the  supreme  court  of  the 
State  of  Alabama,  from  the  clerk  of  the  circuit  court  for  Mobile 
county,  setting  forth  that  a  judgment  had  been  obtained  in  that  court 
by  the  bank  against  the  plaintiffs  in  error  for  the  sum  of  $10,673.82 
and  costs,  from  which  judgment  they  had  presented  a  writ  of  error 
to  the  supreme  court ;  and  that  this  certificate  having  been  produced 
in  the  supreme  court  by  the  attorney  for  the  bank,  and  the  transcript 
of  the  record  in  the  circuit  court  not  having  been  filed,  the  writ  of 
error  was  thereupon  dismissed,  and  the  judgment  of  the  circuit  court 
affirmed.  It  is  upon  this  judgment  that  the  writ  of  error  has  been 
presented  to  this  court. 

It  appears  from  the  argument  against  the  motion,  that  the  ques- 
tion intended  to  be  raised  here  is  whether  the  acts  of  the  State  of 
Alabama  creating  a  bank  and  branches  are  not  in  violation  of  the 
10th  section  of  the  first  article  of  the  constitution  of  the  United  States, 
which  declares  that  '^  no  State  shall  emit  bills  of  credit." 

Bat  in  order  to  bring  that  question  before  this  court,  it  should  have 
been  raised  in  the  supreme  court  of  the  State,  and  have  been  there 
decided.  There  are  many  cases  in  the  reports  in  which  this  court 
have  so  ruled.  In  this  case,  the  supreme  court  of  the  State  dismissed 
the  writ  of  error  to  the  circuit  court,  and  affirmed  its  judgment,  be- 
cause the  plaintiff  in  error  had  not  filed  a  transcript  of  the  record ; 
and  no  question  as  to  any  matter  of  right  in  contest  in  the  suit  was 
raised  or  decided.  There  is  nothing,  therefore,  in  the  record  which 
this  court  is  authorized  to  review,  and  the  writ  of  error  must  be  dis- 
missed for  want  of  jurisdiction. 


Duncan  McArthur's  Heirs,  Compleunants,  v.  Walter  Dun's 

Heirs. 

7  H.  262. 

A  location  and  enrvey  of  a  tract  of  land  within  the  rcscnration  made  for  Yii^inia  militarf 
land  warrants,  made  in  contraycntion  of  the  proviso  to  the  2d  section  of  the  act  of  con* 
gress  of  March  1.  1823,  (3  Stats,  at  Large,  772,)  is  null  and  void,  though  the  conflicting 
entry  had  been  made  in  1822,  in  the  name  of  a  person  then  deceased. 

The  case  is  stated  in  the  opinion  of  the  court 
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VlfUanj  for  the  complainants* 

Eiwing  and  Thvrman^  contra. 

*  Daniel,  J.,  delivered  the  opinion  of  the  court.  [  •  266  ] 

This  case  comes  before  this  coort  upon  a  certificate  of 
division  of  opinion  between  the  judges  of  the  circuit  court  of  the 
United  States  for  the  district  of  Ohio,  upon  a  bill  of  review  exhibited 
in  that  court*  The  character  of  the  cause  as  made  upon  the  plead- 
ings and  evidence,  and  the  question  on  which  the  judges  were  divided 
in  opinion,  are  so  succinctly,  and  at  the  same  time  so  clearly  disclosed 
in  the  statement  of  the  judges,  that  they  will  be  best  presented  by  a 
simple  repetition  of  that  statement  in  these  words :  —  , 

^^  This  cause  having  been  remanded  firom  the  supreme  court  of  the 
United  States  to  this  court,  for  a  further  order  touching  the  point 
upon  which  the  opinions  of  the  judges  of  this  court  upon  the  hearing 
,  thereof  were  opposed,  in  compliance  with  said  mandate  of  said 
supreme  court,  the  said  point  of  disagreement  of  said  judges  is  now 
ordered  to  be  restated  more  specially,  and  at  large.  The  said  point 
of  disagreement  arose  out  of  the  following  facts,  stated  and  set  forth 
in  the  original  bill  of  said  Walter  Dun,  and  admitted  to  be  true  by 
the  demurrer  of  said  Duncan  McArthur  thereto,  who  was  the  re- 
spondent to  said  original  bill,  namely :  That  said  McArthur,  on  the 
3d  of  January,  a.  d.  1825,  obtained  a  patent  for  the  tract  of  land  in 
controversy,  which  is  situate  in  the  Virginia  military  reservation,  in 
the  State  of  Ohio,  on  an  entry  made  on  a  Virginia  military  land 
warrant,  in  the  name  of  Robert  Means,  assignee,  on  the  23d  of 
November,  a.  d.  1822,  followed  by  a  survey  of  said  entry,  made 
in  the  name  of  the  said  Robert  Means,  assignee,  on  the  18th  of 
March,  a.  d.  1823 ;  which  said  Robert  Means,  before  said  entry,  and 
as  early  as  the  year  a.  d.  1808,  had  departed  this  life.  And 
that,  on  the  4th  day  of  April,  1825,  another  patent  *  for  the  [  *  267  ] 
same  tract  of  land  was  issued  to  one  James  Galloway,  on 
an  entry  thereof  made  in  the  name  of  said  Galloway,  on  the  10th  of 
December,  a.  d.  1824,  on  another  Virginia  military  land  warrant,  and 
which  was  duly  surveyed  in  his  (said  Galloway's)  name,  on  the  15th 
of  the  same  month  of  December,  a.  d.  1824,  and  which  tract  of  land 
was  subsequently  conveyed  by  said  Galloway  to  said  Walter  Dun. 
Upon  which  said  state  of  facts,  touching  the  titles  of  the  said  parties 
to  said  tract  of  land,  this  point  was  raised  by  the  counsel  for  the 
complainant  in  said  bill  of  review,  upon  the  hearing  and  argument 
thereof,  namely:  Whether  the  said  location  and  survey  of  said 
tract  of  land  in  the  name  of  said  Ghdloway,  and  the  patent  issued 
to  him  for  l^e  same,  are  not  null  and  void,  as  being  made  and 
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done  in  contravention  of  the  proviso  to  the  second  section  of  the  act 
of  congress  of  Ist  of  March,  a.  d.  1823,  entitled  '  An  act  extending 
the  time  for  locating  Virginia  military  land  warrants  and  returning 
surveys  thereon  to  the  general  land-office.' " 

Thus  it  will  appear  that  the  only  question  for  consideration  here 
arises  on  the  proper  construction  of  the  proviso  contained  in  the 
second  section  of  the  act  of  congress  above  mentioned.  This  act — 
after  providing  in  the  first  section  that  the  officers  and  soldiers  of  the 
Virginia  line  or  continental  establishment,  their  heirs  or  assigns, 
entitled  to  bounty  lands  within  the  country  reserved  by  the  State  of 
Virginia,  between  the  Little  Miami  and  Scioto  .rivers,  shall  be 
allowed  a  further  time  of  two  years  firom  the  4th  day  of  January, 
1823,  to  obtain  warrants  and  complete  their  locations,  and  the  further 
time  of  four  years  from  the  same  period  to  return  their  surveys  and 
warrants  to  the  general  land-office  to  obtain  patents — contains  in 
the  second  section  a  proviso  in  the  following  words :  "  Provided,  that 
no  locations  as  aforesaid  in  virtue  of  this  or  the  preceding  section  of 
this  act  shall  be  made  on  tracts  of  lands  for  which  patents  had  pre- 
viously been  issued,  or  which  had  been  previously  surveyed;  and 
cmy  patent  which  may  nevertheless  be  obtained  for  land  located  con- 
trary to  the  provisions  of  this  act  shall  be  considered  null  and  void." 
3  Stats,  at  Large,  772.  Upon  this  proviso,  which  appears  to  be  a 
literal  transcript  of  the  proviso  contained  in  the  £rst  section  of  the 
act  of  1807,  the  question  for  our  consideration,  as  has  been  already 
remarked,  is  presented. 

On  behalf  of  the  complainants  in  the  bill  of  review  (the  heirs  of 
Duncan  McArthur)  and  the  holders  of  the  elder  patent,  it  is  insisted, 
that,  not  only  is  their  title  under  the  prior  entry  and  survey  in  the 

name  of  Means,  and  the  patent  issued  in  pursuance  thereof, 
[  •  268  ]  protected  by  the  operation  of  the  proviso  •just  mentioned, 

but  that  the  effect  of  that  proviso,  nay,  its  express  language, 
renders  absolutely  void  the  claim  of  title  set  up  by  the  heirs  of  the 
junior  patentee.  Dun  ;  denying  to  it,  and  to  all  similar  clauses,  any 
foundation  on  which  legally  or  equitably  such  claims  can  be  founded. 
The  heirs  of  Dun  contend  that  the  patent  to  McArthur  having  been 
granted  upon  a  location  and  survey  made  in  the  name  of  Means, 
when  in  fact  Means  had  been  dead  fourteen  years  anterior  to  the 
entry,  and  thirteen  years  previously  to  the  survey  in  his  name,  this 
entry  and  survey,  cmd  the  patent  issued  to  McArthur  thereon,  were 
of  no  legal  efficacy,  and  should  be  superseded  by  the  patent  to  James 
Galloway,  upon  an  entry  made  by  said  Gktlloway  in  1824,  under 
which  patent  the  heirs  of  Dun  derived  title  by  purchase.  In  support 
of  this  position,  it  is  scud  that  an  entry  in  the  name  of  a  dead  man 
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is,  on  general  principles,  void,  as  was  ruled  by  the  cases  of  Gult  v, 
Gralloway,  4  Pet.  345,  and  of  McDonald's  Heirs  v,  Smalley,  6  Pet 
261.  These  cases,  though  express  to  the  single  point  for  which  they 
have  been  cited,  are  nevertheless  by  no  means  decisive  of  the  ques- 
tion certified,  if  indeed  they  are  at  all  applicable  thereto ;  that  ques- 
tion not  involving  simply  the  validity  of  an  entry  made  in  the  name 
of  a  dead  man,  but  embracing  the  legality  of  locations  made  since 
the  enactment  of  the  proviso,  upon  lands  previously  patented  or  sur- 
veyed, without  reference  to  the  circumstance  of  the  death  or  Ufe  of 
those  in  whose  names  such  previous  patents  may  have  been  granted 
or  surveys  made. 

The  language  of  the  proviso  is  broad  and  comprehensive  enough 
to  comprise  patents  and  surveys  in  the  names  of  persons  either  living 
or  dead,  and  it  expressly  declares  to-  be  null  aU  patents  posterior  in 
time  to  those  surveys  and  patents  thus  generally  described  and  pro- 
tected by  that  language.  The  proviso,  then,  if  the  natural  and 
common  meaning  of  its  terms  be  adopted,  must  extend  to  and  pro- 
tect alike  patents,  entries,  and  surveys  of  either  description,  so  far 
as  this  end  is  accomplished  by  preventing  the  possibility  of  conflict 
with  locations  and  patents  coming  into  existence  after  its  date.  Its 
operation  and  effect  must  be  thus  comprehensive,  unless  they  can  be 
understood  to  have  been  limited  and  controlled  by  some  clear  and 
authoritative  exposition.  Have  they  been  so  limited  ?  It  cannot  be 
necessary  here  to  discuss  the  competency  of  congress  in  reference 
either  to  the  power  of  imposing  a  limitation  upon  the  time  within 
which  locations  upon  the  ceded  lands  should  be  made,  or  as  to  the 
conditions  on  which  further  time  might  be  extended  to  persons  who  had 
been  excluded  by  the  limitation  first  laid  on  locations.  These  subjects 
have  been  treated  with  clearness  by  Chief  Justice  Marshall, 
in  the  case  of  *  Jackson  v.  Clarke,  1  Pet  628,  and  the  power  [  *  269  ] 
of  congress  with  respect  to  them  placed  beyond  objection. 

In  the  next  place,  in  the  interpretation  of  the  proviso  contained  in 
the  laws  of  1807  ^  and  1823,  the  case  of  Jackson  v.  Clarke,  we  think, 
effectually  overrules  the  distinction  attempted  in  the  argument  of 
this  cause  between  a  patent  and  a  survey  in  the  operation  of  either 
proviso,  a  distinction,  as  we  have  already  remarked,  not  taken  by  the 
language  of  the  statute.  Speaking  of  the  survey  in  the  case  just 
quoted,  Chief  Justice  Marshall  says :  ''  The  survey,  having  every  ap- 
pearance of  fumess  and  validity  given  to  it  by  the  officers  of  the  gov- 
ernment, is  sold  as  early  as  1796  to  persons  who  take  possession  of  it, 
and  have  retained  possession  ever  since.     Why  should  not  the  proviso 


^  2  Stats,  at  Large,  487. 
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in  the  act  of  congress  apply  to  it?  The  words  taken  literally  cer- 
tainly apply  to  it.  Does  the  language  of  the  clause  furnish  any  dis- 
tinction between  the  patent  and  the  survey  ?  Lands  surveyed  are  as 
completely  withdrawn  as  lands  patented  from  subsequent  location." 
Again,  it  is  said,  in  the  same  case,  that ''  a  survey  made  by  the  proper 
officer,  professing  to  be  made  on  real  warrants,  and  bearing  on  its 
face  every  mark  of  regularity  and  validity,  presented  a  barrier  to  the 
locator  which  he  was  not  permitted  to  approach,  which  he  was  not  at 
Uberty  to  examine."  The  case  of  Jackson  v.  Clarke  may  be  appealed 
to  for  another  illustration,  which  is  very  apposite  to  the  present  con- 
troversy. In  support  of  the  junior  location  and  patent  of  Dun,  the 
court  has  been  referred  to  the  case  of  Taylor's  Lessee  v.  Myers, 
7  Wheat  23,  as  an  instance  in  which  a  location  on  land  previously 
surveyed  had  been  permitted  subsequently  to  the  proviso  of  1807. 
But  in  the  case  of  Taylor's  Lessee  v.  Myers,  the  owner  had  openly 
abandoned  his  location  and  survey,  and  had  placed  his  warrant  on 
other  land.  In  such  a  case,  say  the  court,  '<  the  land  was  universally 
considered  as  returning  to  the  mass  of  vacant  land,  and  becoming, 
like  other  vacant  land,  subject  to  appropriation ;  therefore,  in  Taylor's 
Lessee  v.  Myers,  the  court  said,  the  proviso  which  annuls  all  locations 
made  on  lands  previously  surveyed,  applies  to  subsisting  surveys,  to 
those  in  which  an  interest  is  ckdmed,  not  to  those  which  have  been 
abandoned,  and  in  which  no  person  has  an  interest.  This  survey  has 
not  been  abandoned  by  any  person  having  an  interest  in  it"  No 
force,  then,  is  perceived  in  the  instance  adduced,  and  no  strength  can 
be  imparted  by  it  to  the  position  occupied  by  the  defendants  in  this 
case;  because  by  the  abandonment  the  previous  location  and  survey 
to  every  legal  and  operative  purpose  were  annihilated,  and  there  might 

be  said  in  effect  to  have  been  none  such,  the  original  locator 
[  *270  ]  could  not  be  compelled  to  hold  *  or  continue  them ;  it  having 

been  expressly  ruled  by  this  court  that  the  owner  of  a  survey 
or  a  patent  may  abandon  either  at  his  pleasure. 

But  it  is  contended  for  the  defendants,  that  the  entry  and  survey 
made  in  the  name  of  Means,  being  by  reason  of  his  death  at  the  date 
of  that  entry  and  survey  absolutely  void,  under  the  authority  of  the 
decisions  of  Qelt  v.  Gralloway,  4  Pet  345,  and  McDonald  v.  Smalley, 
6  Pet  261,  the  proviso  in  the  act  of  congress  did  not  revive  them  or 
give  them  validity.  That,  according  to  the  interpretation  of  the  act 
of  congress  in  the  case  of  Jackson  v.  Clarke,  1  Pet  628,  the  proviso 
is  extended  no  further  than  to  irregular  patents.  The  language  of 
the  decision  just  mentioned,  does  not  literally  apply  to  surveys  pro* 
nounced  absolutely  void,  by  the  death  of  the  locator,  ot  by  any  other 
oause ;  but  it  is  equally  true,  that  neither  the  terms  nor  the  spirit  of 
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the  reasoning  of  the  court,  nor  of  the  decision,  declare  or  imply  any 
tiling  against  the  justice  of  such  claims.  The  reasoning  of  the  court 
in  that  case  would  apply  as  strongly  to  the  justice  of  cases  which 
were  not  perfected  by  reason  of  death,  as  it  possibly  could  do  to  such 
as  were  not  perfected  in  consequence  of  the  neglect  or  omissibn  of 
the  persons  interested ;  and  surely  the  intrinsic  character  of  the  claim 
could  not  be  affected  by  the  former  cause ;  its  justice  as  against  the 
government  would  remain  precisely  the  same.  The  government 
would  not  have  fulfilled  its  acknowledged  obligation  to  the  owner 
of  the  wairant  or  survey.  There  can  be  no  question  as  to  the  power 
of  the  government  to  revive  or  confirm  surveys  or  patents  made  or 
granted  to  persons  not  actually  in  life  when  such  surveys  or  patents 
were  made ;  there  is  an  obvious  propriety  in  a  fulfilment  of  its  un- 
dertakings by  the  government,  and  in  its  forbearance  to  enforce  a  for- 
feiture founded  on  no  delinquency  in  those  who  would  be  affected 
thereby ;  and  there  is  nothing  in  the  act  of  congress  or  in  any  judicial 
constitution  thereof  requiring  or  indicating  an  opposite  conclusion. 
Indeed,  the  utmost  which  it  has  been  attempted  to  deduce  from  the 
statute,  or  from  any  interpretation  of  the  statute,  is  the  absence  of  an 
authoritative  declaration,  that  surveys  and  patents  made  or  issued  in 
the  names  of  persons  not  living  at  the  periods  of  their  respective  dates, 
have  not  in  fact  been  reserved  and  confirmed.  But  is  not  this  deduc- 
tion directly  at  war  with  the  unequivocal  authority  of  this  court,  in 
open  conflict  with  the  decision  of  Galloway  v.  Finley,  reported  in 
12  Pet  264  ?  We  hold  that  it  is.  In  order  to  escape  from  this  decis- 
ion, it  has  been  argued  that  the  case  last  mentioned  ruled  nothing 
beyond  this,  that  Galloway,  as  the  vendee  of  Finley,  should 
not  be  permitted  to  avail  *  himself  of  information  derived  [  *271  ] 
from  his  vendor,  and  use  it  with  the  view  to  impeach  the 
vendor's  title,  and  as  a  means  to  obtain  a  better  title  in  himself,  in 
opposition  to  the  title  of  that  vendor.  It  is  true  that  the  point  here 
stated  was  ruled  in  the  case,  but  the  decision  was  by  no  means  lim- 
ited to  that  single  point  Under  the  pleadings  and  proofs  in  that 
case,  the  title  of  Finley  was  necessarily  brought  into  review ;  its 
character  and  the  effect  of  the  act  of  congress  with  respect  to  it  were 
discussed  and  decided  upon.  In  that  case,  as  in  the  present,  it  was 
contended  that  the  statute  operated  upon  titles  merely  irregular  or 
defective,  and  did  not  embrace  such  as  Were  void.  In  refutation  of 
this  interpretation  the  court  proceed  thus :  ''  It  is  insisted  that  the 
section  had  reference  to  imperfect,  and  not  to  void  titles.  The  legis- 
lature merely  affirmed  a  principle  not  open  to  question,  if  this  be  the 
true  construction.  Had  an  effective  patent  issued,  the  government 
would  not  have  had  any  title  remaining,  and  a  second  grant  would 
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have  been  void  of  course.  Something  more  nndoubtedly  was  in- 
tended than  the  protection  of  defectiye,  yet  valid,  surveys  and  patents." 
Again  the  court  say :  <'  The  death  of  the  grantee  is  an  extrinsic  fact, 
not  impairing  the  equity  of  the  claim  as  against  the  government. 
The  defects  of  all  others  most  common  in  the  military  districts  of 
Kentucky,  Tennessee,  and  Ohio  were  where  the  soldier  had  died,  and 
the  entry,  survey,  and  grant  had  been  made  in  the  name  of  the  de- 
ceased. In  his  name  the  warrant  almost  uniformly  issued ;  who  the 
heirs  were  was  usually  unknown  to  the  locator,  and  disregarded  by 
the  officers  of  the  government  when  perfecting  the  titles.  In  Ten- 
nessee and  Kentucky,  provision  was  made  at  an  early  day  that  the 
heir  should  take  by  the  grant ;  and  why  should  we  presume  that  con- 
gress did  not  provide  for  the  protection  of  his  dcdm  to  the  lands  pur- 
porting to  have  been  granted,  when  the  legislation  of  the  federal  gov- 
ernment was  of  necessity  controlled  in  this  respect  by  the  experience 
of  members  coming  from  States  where  there  were  military  lands  ? 
The  statute  is  general,  including  by  name  aU  grants,  not  distinguish- 
ing between  void  and  valid ;  and  the  plainest  rules  of  propriety  and 
justice  require  that  the  courts  should  not  introduce  an  exception,  the 
legislature  having  made  none.  Congress  had  power  in  1807  to  with- 
hold from  location  any  portion  of  the  military  lands,  and,  having  done 
so  in  regard  to  the  lands  of  C.  Bradford,  the  complainant  Gralloway 
had  no  right  to  enter  the  same." 

Authority  so  directly  in  point  leaves  little  room  for  comment ;  in- 
deed, it  may  be  said  that  mutaio  nomine^  the  case  of  Ghdloway  v*  Fin- 
ley  is  the  case  of  McArthur's  heirs  against  the  heirs  of  Dun. 
[  *372  ]  Upon  the  plain  and  natural  import  of  the  *  proviso  in  the 
statutes  of  1807  and  of  1823,  upon  the  reasoning  of  this 
court  in  the  case  of  Jackson  v.  Clarke,  1  Pet.  628,  but  chiefly  upon 
the  very  pointed  authority  of  the  case  of  Ghdloway  v,  Finley,  we  are  of 
the  opinion  that  the  location  and  survey  of  the  land  in  question  in  the 
name  of  James  Gralloway,  and  the  patent  issued  to  him  for  the  same, 
as  mentioned  in  the  certificate  of  division,  are  null  and  void,  as  being 
made  and  done  in  contravention  of  the  proviso  to  the  2d  section  of 
tiie  act  of  congress  of  the  1st  of  March,  a.  n.  1823,  entitled :  ^'  An  act 
extending  the  time  for  locating  Virginia  military  land  warrants,  and 
returning  surveys  thereon  to  the  general  land-office;"  and  we  do 
order  this  opinion  to  be  certSfied  to  the  circuit  court  of  the  United 
States  for  the  district  of  Ohio. 

1  Wal.  424. 
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Timothy  L«  Maoe,  Plaintiff  in  Error,  v.  Jareb  Wells. 

7  H.  272. 

Under  the  4th  and  5th  sections  of  the  banknipt  act  of  1841,  (5  Stats,  at  Lai*^  443,  444,)  a 
sorety,  for  a  debt  payable  in  futwro  at  the  time  of  the  decree  of  bankruptcy,  coald  prove 
his  claim ;  and  the  bankrupt  is  discharged  by  his  certificate  from  all  liability  to  the  sarety 
for  money  sabseqaently  paid  on  account  of  the  debL 

The  case  is  stated  in  the  opinion  of  the  court 
CoUamefj  for  the  plaintiff 
No  counsel  cantri. 

*  MTiBAN,  J.,  delivered  the  opinion  of  the  court  [  *  275  ] 

This  case  i&  brought  before  the  court  by  pi  writ  of  error  to 
tiie  supreme  court  of  the  State  of  Vermont,  under  the  25th  section 
of  the  judiciary  act  of  1789.^ 

Wells,  as  the  surety  of  Mace,  became  bound  in  two  joint  and  sev- 
eral notes,  both  of  which  were  due  before  the  passage  of  the  bank- 
rupt  law,  in  August,  1841.  In  July,  1841,  WeUs  paid  one  of  these 
notes.  Mace  was  discharged,  under  the  bankrupt  law,  on  the  22d 
of  March,  1843.  In  March,  1844,  Wells  paid  the  other  note,  and 
then  sued  Mace  for  the  recovery  of  the  money  on  both  notes.  The 
facts  being  submitted  to  the  county  court,  judgment  was  entered  for 
the  plaintiff  for  the  amount  of  the  note  last  paid ;  which  judgment 
was  affirmed  by  the  supreme  court  of  the  State. 

The  4th  section  of  the  bankrupt  law  provides  that  a  "  dis- 
charge *  and  certificate,  when  duly  granted,  shall  in  all  courts  [  *  276  ] 
of  justice  be  deemed  a  full  and  complete  discharge  of  all 
debts,  contracts,  and  other  engagements  of  such  bankrupt  which  are 
provable  under  this  act,"  &c. 

By  the  5th  section  of  the  act,  it  is  provided  that  ^^  all  creditors 
whose  debts  are  not  due  and  payable  until  a  future  day,  all  annuitants, 
holders  of  bottomry  and  respondentia  bonds,  holders  of  policies  of 
insurance,  sureties,  indorsers,  bail,  or  other  persons  having  uncertain 
or  contingent  demands  against  such  bankrupt,  shall  be  permitted  to 
come  in  and  prove  such  debts  or  claims  under  this  act,  and  shall  have 
a  right,  when  their  debts  and  claims  become  absolute,  to  have  the 
same  allowed  them,"  &c. 

Wells,  as  surety,  was  within  this  section,  and  might  have  proved 
his  demand  against  the  bankrupt     He  had  not  paid  the  last  note, 

1  1  Stats,  at  Large,  S5. 
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but  he  was  liable  to  pay  it,  as  surety,  and  that  gave  him  a  right  to 
prove  the  claim  under  the  5th  section.  And  the  4th  section  declares, 
that  from  all  such  demands  the  bankrupt  shall  be  discharged.  This 
is  the  whole  case.  It  seems  to  be  dear  of  doubt  The  judgment  of 
the  state  court  is  reversed. 


William  S.  Bodlet  and  Thomas  E.  Robbins,.  Appellants,  v.  Wil- 
liam M.  Goodrich. 

7  H.  376. 

A  deed  of  asaignment  to  trustees  in  trust  for  creditors,  which  shows  upon  its  face  an  inten- 
tion to  postpone  all  payment  to  the  creditors  to  a  future  day,  and  in  the  mean  time  to 
have  the  funds  used  to  build  a  railroad,  which,  in  an  unfinished  state,  was  part  of  the 
property  assigned,  is  void  on  its  face,  as  against  a  creditor  who  did  not  assent  thereto. 

The  case  is  stated  in  the  opinion  of  the  court. 

&  C.  Reidj  Jr.^  and  Stockton  and  Steele^  for  the  respondents. 

No  counsel  contrd. 

[  •  277  ]       •  M'Lean,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  decree  of  the  circuit  court  of  the 
United  States  for  the  district  of  Louisiana. 

The  complainants  represent  that  they  and  William  Frazer  are  the 
legal  owners  of  a  tract  of  land  in  East  Ouachita  land  district,  con« 
taining  four  thousand  one  hundred  and  twenty-six  acres,. as  the  as- 
signees of  the  president,  directors,  and  company  of  the  Commercial 
and  Railroad  Bank  of  Vicksburg,  a  banking  and  raihroad  institution, 
duly  incorporated,  in  the  State  of  Mississippi.  And  they  charge  the 
defendant  with  setting  up  a  claim  to  the  land  by  a  purchase  made  by 
him  at  sheriff's  sale.  And  they  pray  that  the  defendant  may  be 
decreed  to  release  to  them  his  tiUe. 

The  defendant  denies,  in  his  answer,  that  the  complainants  have 
either  the  equitable  or  legal  title  to  the  above  land  by  virtue  of  the 
above  assignment,  on  the  ground,  among  others,  that  the  president 
and  directors  of  the  bank  and  railroad  company  had  no  power  to 
assign  the  property  of  the  bank,  and  thereby  change  the  trust  com- 
mitted to  them.  And  the  defendant  alleges  that  he  purchased  the 
land  for  a  valuable  consideration,  bond  fide^  at  sheriff's  sale,  and  that 
the  proceedings  of  such  sale  were  regular  and  according  to  law. 

The  deed  of  assignment,  under  which  the  complainants  claim,  is 
dated  February  13, 1840.  As  a  reason  for  the  assignment,  the  deed 
states  "the  embarrassed  situation  of  the  president,  directors,  and 
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company  of  the  Commercial  and  Railroad  Bank,  and  the  present 
inability  of  its  debtors  to  meet  their  liabilities,  and  by  consequence 
that  the  bank  was  unable  to  pay  its  debts  promptly ;"  and  they  come 
to  the  conclusion,  "  that  an  assignment  of  the  property,  debts,  and 
effects  of  the  said  corporation  should  at  once  be  made  for  the  benefit 
of  its  creditors,  as  will  most  effectually  promote  the  interest  of  the 
creditors  of  the  institution,  and  protect  its  debtors  from  loss 
*and  sacrifice;  and  at  the  same  time  furnish  means  to  finish  [  *  278  ] 
and  complete  the  railroad  immediately,  and  to  protect  and 
secure  to  the  stockholders  of  the  road  the  franchise  granted  by  the 
charter. 

And  the  president,  directors,  and  company  of  the  bank,  in  consid- 
eration of  the  premises,  &;c., ''  granted,  bargained,  sold,  assigned,  and 
transferred,  and  set  over,  &;c,  to  William  Frazer,  Thomas  E.  Robbins, 
and  William  S.  Bodley,  and  to  the  survivpr  of  them,  and  to  their 
heiiB,  execators,  adminiatrators,  and  assigns,  &c,  all  the  property, 
real,  personal,  and  mixed,  which  either  in  law  or  equity,  belongs  to 
the  bank  and  its  branches,  wherever  such  property  shall  be  found." 

And  the  assignees  were  authorized  to  sell  the  effects  assigned,  to 
collect  all  debts  due  the  institution,  to  complete  the  railroad,  for 
which  purpose  they  were  authorized  to  borrow  a  sum  not  exceeding 
$250,000,  to  allow  claims  against  the  bank  of  a  certain  description, 
&C.,  and  out  of  the  proceeds  collected  first  to  pay  the  principal  and 
interest  of  the  above  loaiL  After  the  completion  of  the  railroad,  divi- 
dends were  to  be  made  pro  rata  among  the  creditors  of  the  bank 
who  had  filed  their  claims,  should  there  not  be  a  sufficient  amount  to 
pay  ail  the  claims.  The  trustees  were  to  receive  "  out  of  the  pro- 
ceeds, as  a  full  compensation  for  their  labor,  trouble,  and  responsi- 
bility in  the  premises,  at  the  rate  of  $8,000  each  per  annum." 

It  appears  from  the  deed  of  assignment,  that  the  creditors  of  the 
bank  were  designed  to  be  parties  to  it  on  fiUng  their  claims,  &c.  But 
the  creditor,  who  obtained  the  judgment  on  which  the  property  was 
sold,  never  became  a  party  to  the  deed.  The  loan  authorized  was 
effected,  but  no  dividend  has  ever  been  made  among  the  creditors. 

Upon  ifs  face  this  deed  shows  an  intention  by  the  bank  to  postpone 
its  creditors,  use  the  effects  of  the  bank  for  the  completion  of  the 
railroad,  pay  the  trustees  enormous  salaries,  and  make  no  dividend 
among  the  creditors  of  the  bank  until  these  objects  were  accom- 
plished. This  WBs  proposed  to  be  done  with  the  consent  of  credi- 
tors, and  if  that  consent  had  been  given,  there  could  be  no  objection 
to  the  arrangement.  The  motive  avowed,  to  complete  the  railroad, 
the  greater  part  of  which  had  been  made,  and  by  which  an  income 
would  be  secured  for  the  benefit  of  the  creditors  and  stockholders  of 


120  SUPREME  COURT  OP  THE  UNITED  STATES. 

Crawford  v.  The  Brandi  Bank  of  Mobile.    7  H. 

the  banky  would  have  been  legal,  and  perhaps  wise,  had  the  creditois 
consented.  But  the  plaintiff  in  the  judgment  under  which  the  prop« 
erty  claimed  by  the  plaintiffs  was  sold  did  not  consent;  consequently, 
he  was  not  bound  by  the  deed  of  assignment  It  was  fraudulent  as 
against  him  and  all  other  creditors  of  the  bank  who  did  not  become 

parties  to  the  deed* 
[  *379  ]       *  This  view  is  so  clearly  sustained  on  general  principles, 

that  it  is  unnecessary  to  consider  the  other  questions  raised 
in  the  case.  The  supreme  court  of  Mississippi,  in  the  case  of  Arthur 
V.  The  Bank,  9  Smedes  &  Marshall,  394,  held  this  deed  to  be  fraud- 
ulent against  creditors ;  and  also  the  supreme  court  of  Louisiana, 
in  Fellows  v.  The  Commercial  and  Railroad  Bank  of  Vicksburg, 
6  Bob.  246. 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 


William  Ghawford  and  David  Files,  Raintiffi  in  Error,  v.  The 

Branch  Bank  of  Alabama  at  Mobile. 

7  H.  279. 

A  retrospectiye  law,  which  enables  banking  corporations  to  sue  in  their  own  names  on  notes 
payable  to  their  cashiers,  does  not  impair  the  obligation  of  a  contract. 

Thb  case  is  stated  in  the  opinion  of  the  court 

Agej  for  the  motion. 
Orawfordj  contnu 

[  *  281  ]      *  M'Lean,  J.,  delivered  the  opinion  of  the  court 

A  summary  mode  of  proceeding,  authorized  by  its  char- 
ter, was  instituted  by  the  Branch  Bank  of  Alabama,  in  the  circuit 
court  of  the  State,  against  the  defendants  below,  on  a  promissory 
note,  for  ((3,817.50,  dated  31st  May,  1841,  payable  to  B.  Gayle,  cash* 
ier,  or  order,  two  hundred  and  fifteen  days  after  date. 

A  jury  being  called  and  sworn,  found  a  verdict  for  the  plaintiff,  on 
which  judgment  was  entered.     On  the  trial,  the  defendant  excepted 
to  the  opinion  of  the  court,  admitting  as  evidence  the  note, 
[  *  282  ]  protest,  &c.     A  writ  of  error  being  prosecuted  *  to  the  su- 
preme court  of  Alabama,  the  judgment  of  the  circuit  court 
was  affirmed. 

In  the  supreme  court  the  following  assignment  of  errors  was 
made:  — 

^  1.  That  it  appears  firom  the  record  and  the  note  upon  which  the 
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Bait  is  foundedy  and  which  is  made  a  part  of  it  by  the  bill  of  excep- 
tionS|  that  the  said  promissory  note  was  made  payable  to  B.  Grayle, 
cashier,  and  that  the  said  note  has  not  been  assigned  to  the  said 
branch  bank,  nor  was  it  alleged  or  proved,  as  the  judgment  entry 
shows  that  the  said  note  was  made  or  given  to  the  said  branch  bank 
by  the  name  of  B.  Gayle,  nor  that  B.  Gayle  acted  as  the  agent  of 
the  said  bank  in  taking  said  note ;  and  that  it  doth  not  appear,  from 
the  record,  that  the  said  branch  bank  has  any  interest  in  the  said 
note. 

"  2.  That  there  is  error  in  this,  that  it  was  not  proved  to  the  court 
below  that  Jacob  J.  Marsh,  who  returned  the  notice  executed,  styling 
himse^  agent  for  the  said  branch  bank,  nor  that  bis  handwriting  was 
proved;  but,  on  the  contrary,  it  is  stated  in  the  bill  of  exceptions 
that  there  was  no  proof  to  that  effect." 

A  motion  is  made  to  dismiss  this  cause  for  want  of  jurisdiction, 
and  on  looking  into  the  record  it  is  dear  there  is  no  ground  on  which 
this  court  can  revise  the  judgment  of  the  supreme  court  of  Alabama. 
No  question  was  made  under  the  25th  section  of  the  judiciary  act 
of  1789 ; '  nor  does  it  appear  that  any  law  of  Alabama,  which  im« 
paired  the  obligation  of  the  contract,  influenced  the  judgment  of  the 
supreme  court 

The  note  was  made  payable  to  B.  Grayle,  cashier.  And  this 
designation  as  cashier  was  not  made,  it  is  presumed,  as  matter  of 
description,  but  to  show  that  the  note  was  given  to  the  agent  of  the 
bank,  and  for  its  use.  A  law  was  passed  in  Alabama  authorizing 
suits  to  be  brought  on  such  notes  in  the  name  of  the  bank ;  and  it 
is  contended  that  this  law  impairs  the  obligation  of  the  contract, 
especially  as  regards  contracts  made  prior  to  its  passage. 

The  law  is  strictly  remedial  It  in  no  respect  affects  the  obligation 
of  the  contract  Neither  the  manner  nor  the  time  of  payment  is 
changed.  The  bank,  being  the  holder  of  the  note,  and  having  the 
beneficial  interest  in  it,  is  authorized  by  the  statute  to  sue  in  its  own 
name.  This  is  nothing  more  than  carrying  out  the  contract  accord* 
ing  to  its  original  intendment     The  cause  is  dismissed. 

1 1  Stats,  at  Large,  85. 
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George  Smith,  Plaintiff  in  Error,  v.  William  Turner,  Health 
Commissioner  of  the  Port  of  New  York.  James  Norris,  Plaintiff 
in  Error,  v.  The  City  of  Boston. 

7  H.  283. 

A  state  law,  which  requires  the  masters  of  vessels  engaged  in  foreign  commerce,  to  pay  a 
certain  sum  to  a  state  officer,  on  account  of  every  passenger  brought  from  a  foreign  conn- 
try  into  the  State,  or  before  landing  any  alien  passenger  in  the  State,  is  inoperative,  by 
reason  of  its  conflict  with  the  constitution  and  laws  of  the  United  States. 

These  were  writs  of  error,  the  first  to  the  court  for  the  trial  of  im- 
peachments, &c.,  of  the  State  of  New  York,  the  second,  to  ^he  su- 
preme judicial  court  of  the  State  of  Massachusetts,  under  the  25th 
section  of  the  judiciary  act  of  1789,  1  Stats,  at  Large,  85.  The 
cases  will  be  found  succinctly  but  clearly  stated  in  the  opinions  of 
Justice  INTLean,  on  page  132,  of  Justice  Catron,  on  page  167,  and  of 
Justice  Grier  on  page  185. 

[  •  287  ]       •  The  case  of  Smith  v.  Turner  was  argued  at  December 

term,  1845,  by  Webster  and  JD.  B,  Ogden^  for  the  plaintiff  in 

error,  and  by  Willis  Hall  and  John  Van  Buren^  for  the  de- 

[  •  288  ]  fendant  in  error ;  at  December  term,  1847,  by  *  the  same 

counsel  upon  each  side ;  and  at  December  term,  1848,  by 

John  Van  Buren^  for  the  defendant  in  error. 

The  case  of  Norris  v.  The  City  of  Boston,  was  argued  at  December 
term,  1846,  by  Webster  and  Choate^  for  the  plaintiff  in  error,  and  by 
Davis,  for  the  defendant  in  error;  at  December  term,  1847,  by  Choate^ 
for  the  plaintiff  in  error ;  and  at  December  term,  1848,  by  Webster 
and  J  PrescoU  Hall,  for  the  plaintiff  in  error,  and  by  Davis  and  Ash* 
mun,  for  the  defendant  in  error. 

[  •  392  ]  •  Smith  v.  Turner. 

IVFLean,  J.  Under  the  general  denomination  of  health  laws  in 
New  York,  and  by  the  7th  section  of  an  act  relating  to  the  marine 
hospital,  it  is  provided,  that  <^  the  health  commissioners  shall  demand 
and  be  entitled  to  receive,  and  in  case  of  neglect  or  refusal  to  pay, 
shall  sue  for  and  recover,  in  his  name  of  office,  the  following  sums 
from  the  master  of  every  vessel  that  shall  arrive  in  the  port  of  New 
York,  namely : — 

"  1.  From  the  master  of  every  vessel  from  a  foreign  port,  for  him- 
self and  each  cabin  passenger,  $1.50 ;  for  each  steerage  passengeri 
mate,  sailor,  or  marine,  $1. 
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^2.  From  the  master  of  each  coasting  vessel,  for  each 
person  *  on  board,  $0.25 ;  but  no  coasting  vessel  from  the  [  *  393  ] 
States  of  New  Jersey,  Connecticut,  and  Rhode  Island  shall 
pay  for  more  than  one  voyage  in  each  month,  computing  £roni  the 
first  voyage  in  each  year." 

The  8th  section  provides  that  the  money  so  received,  shall  be  de- 
nominated "hospital  moneys."  And  the  9th  section  gives  "each 
master  paying  hospital  moneys,  a  right  to  demand  and  recover  from 
each  person  the  sum  paid  on  his  account."  The  10th  section  declares 
any  master,  who  shall  fail  to  make  the  above  payments  within  twenty- 
four  hours  after  the  arrival  of  his  vessel  in  the  port,  shall  forfeit  the 
sum  of  0100.  By  the  11th  section,  the  commissioners  of  health  are 
required  to  account  annually  tp  the  comptroller  of  the  State  for  all 
moneys  received  by  them  for  the  use  of  the  marine  hospital ;  "  and 
if  such  money  shall,  in  any  one  year,  exceed  the  sum  necessary  to 
defray  the  expenses  of  their  trust,  including  their  own  salaries,  and 
exclusive  of  such  expenses  as  are  to  be  borne  and  paid  as  a  part  of 
the  contingent  charges  of  the  city  of  New  York,  they  shall  pay  over 
Buch  surplus  to  the  treasurer  of  the  Society  for  the  Reformation  of  Ju- 
venile Delinquents  in  the  city  of  New  York,  for  the  use  of  the  society." 

The  plaintiff  in  error  was  master  of  the  British  ship  Henry  Bliss,- 
which  vessel  touched  at  the  port  of  New  York  in  the  month  of  June, 
1841,  and  landed  290  steerage  passengers.  The  defendant  in  error 
brought  an  action  of  debt  on  the  statute  against  the  plaintiff,  to 
recover  $1  for  each  of  the  above  passengers.  A  demurrer  was  filed, 
on  the  ground  that  the  statute  of  New  York  was  a  regulation  of  com- 
merce, and  in  conflict  with  the  constitution  of  the  United  States. 
The  supreme  court  of  the  State  overruled  the  demurrer,  and  the  court 
of  errors  affirmed  the  judgment.  This  brings  before  this  court,  under 
the  25th  section  of  the  judiciary  act,  the  constitutionality  of  the  New 
York  statute. 

I  will  consider  the  case  under  two  general  heads :  — 

1.  Is  the  power  of  congress  to  regulate  commerce  an  exclusive 
power? 

2.  Is  the  statute  of  New  York  a  regulation  of  commerce  ? 

In  the  8th  section  of  the  1st  article  of  the  constitution,  it  is  declared 
that  congress  shaU  have  power  ''  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  States,  and  with  the  Indian  tribes." 

Before  th^  adoption  of  the  constitution,  the  States,  respectively, 
exercised  sovereign  power,  under  no  other  limitations  than  those  con- 
tained in  the  articles  of  confederation.    By  the  3d  section  of  the  6th 
article  of  that  instrument,  it  was  declared  that  '^  no  State 
shall  lay  any  imposts  or  duties  which  may  *  interfere  with  [  *  394  ] 
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any  stipulations  in  treaties  entered  into  by  the  United  States  in  con« 
gress  assembled;"  and  this  was  the  only  commercial  restriction  on 
state  power. 

As  might  have  been  expected,  this  independent  legislation,  being 
influenced  by  local  interests  and  policy,  became  conflicting  and  hos- 
tile, insomuch  that  a  change  of  the  system  was  necessary  to  preserve 
the  fruits  of  the  Revolution.  This  led  to  the  adoption  of  the  federal 
constitution. 

It  is  admitted  that,  in  regard  to  the  commercial,  as  to  other  powers, 
the  States  cannot  be  held  to  have  parted  with  any  of  the  attributes 
of  sovereignty  which  are  not  plainly  vested  in  the  federal  government 
and  inhibited  to  the  States,  either  expressly  or  by  necessary  implica- 
tion.    This  implication  may  arise  from  the  nature  of  the  power. 

In  the  same  section  which  gives  the  cotnmercial  power  to  congress, 
is  given  power  "  to  borrow  money  on  the  credit  of  the  United  States," 
"  to  establish  a  uniform  rule  of  naturalization,"  "  to  coin  money,"  "to 
establish  post-offices  and  post-roads,"  "  to  constitute  tribunals  inferior 
to  the  supreme  court,"  "  to  define  and  punish  piracies  and  felonies 
committed  on  the  high  seas,"  "  to  declare  war,"  "  to  provide  and 
maintain  a  navy,"  &c.,  and  '^  to  make  all  laws  which  shall  be  neces- 
•sary  and  proper  for  carrying  into  execution  the  foregoing  powers." 

Only  one  of  these  powers  is,  in  the  constitution,  expressly  inhibited 
to  the  States ;  and  yet,  from  the  nature  of  the  other  powers,  they  are 
equally  beyond  state  jurisdiction. 

In  the  case  of  Holmes  v.  Jennison,  14  Pet.  570,  the  chief  justice,  in 
giving  his  own  and  the  opinion  of  three  of  his  brethren,  says :  "  All 
the  powers  which  relate  to  our  foreign  intercourse  are  confided  to  the 
general  government.  Congress  have  the  power  to  regulate  commerce, 
to  define  and  punish  piracies,"  &c.  '^  Where  an  authority  is  granted 
to  the  Union,  to  which  a  similar  authority  in  the  States  would  be 
absolutely  and  totally  contradictory  and  repugnant,  there  the  authority 
to  the  federal  government  is  necessarily  exclusive,  and  the  same 
power  cannot  be  constitutionally  exercised  by  the  States."     p.  674. 

In  Houston  v.  Moore,  6  Wheat.  23,  the  court  say :  "  We  are  alto- 
gether incapable  of  comprehending  how  two  distinct  wills  can,  at  the 
same  time,  be  exercised  in  relation  to  the  same  subject,  to  be  effectual, 
and  at  the  same  time  compatible  with  one  another." 

The  court,  again,  in  treating  of  the  commercial  power,  say,  in  Gib- 
bons V.  Ogden,  9  Wheat.  196 :  <^  It  is  the  power  to  regulate ;  that  is, 
to  prescribe  the  rule  by  which  commerce  is  to  be  governed.  This 
power,  like  all  others  vested  in  congress,  is  complete  in  itself, 
[  *395  ]  may  be  exercised  to  its  utmost  extent,  and  *  acknowledges 
no  limitations  other  than  are  prescribed  in  the  constitution." 
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*<  The  sovereignty  of  congress,  though  limited  to  specified  objects,  is 
plenary  as  to  those  objects,^  "  The  power  over  commerce  with  for- 
eign nations  and  among  the  several  States  is  vested  in  congress  as 
absolutely  as  it  would  be  in  a  single  government  having  in  its  con- 
stitution the  same  restrictions,"  &c.  And  in  the  same  case,  p.  199: 
^  Where,  then,  each  government  exercises  the  power  of  taxation, 
neither  is  exercising  the  power  of  the  other ;  but  when  a  State  pro- 
ceeds to  regulate  commerce  with  foreign  nations,  or  among  the 
several  States,  it  is  exercising  the  very  power  that  is  granted  to 
congress,  and  is  doing  the  very  thing  which  congress  is  authorized 
to  do." 

And  Mr.  Justice  Johnson,  who  gave  a  separate  opinion  in  the  same 
GSLse  observes:  "  The  power  to  regulate  commerce  here  meant  to  be 
granted,  was  the  power  to  regulate  commerce  which  previously  existed 
in  the  States."  And  again :  ^  The  power  to  regulate  commerce  is 
necessarily  exclusive." 

In  Brown  v.  The  State  of  Maryland,  12  Wheat.  446,  the  court  say : 
<<  It  is  not,  therefore,  matter  of  surprise  that  the  grant  of  commercial 
power  should  be  as  extensive  as  the  mischief,  and  should  comprehend 
all  foreign  commerce  and  all  commerce  among  the  States."  This 
question,  they  remark,  ''  was  considered  in  the  case  of  Gibbons  v. 
Ogden,  in  which  it  was  declared  to  be  complete  in  itself,  and  to 
acknowledge  no  limitations,"  &c  And  Mr.  Justice  Baldwin,  in  the 
case  of  Groves  v.  Slaughter,  15  Pet.  511,  says :  "  That  the  power  of 
congress  to  regulate  commerce  among  the  several  Stat<  is  exclusive 
of  any  interference  by  the  States,  has  been,  in  my  opinion,  conclusively 
settled  by  the  solemn  opinions  of  this  court,"  in  tiie  two  cases  above 
cited.  And  he  observes :  '<  If  these  decisions  are  not  to  be  taken  as 
the  established  construction  of  this  clause  of  the  constitution,  I  know 
of  none  which  are  not  yet  open  to  doubt." 

Mr.  Justice  Story,  in  the  case  of  New  York  t?.  Miln,  11  Pet  158, 
in  speaking  of  the  doctrine  of  concurrent  power  in  the  States  to 
regulate  conunerce,  says,  that,  in  the  case  of  Gibbons  v.  Ogden,  ^<  it 
was  deliberately  examined  and  deemed  inadmissible  by  the  court." 
^  Mr.  Chief  Justice  Marshall,  with  his  accustomed  accuracy  and  ful- 
ness of  illustration,  reviewed,  at  that  time,  the  whole  grounds  of  the 
controversy ;  and  from  that  time  to  the  present,  the  question  has  been 
considered,  so  far  as  I  know,  at  rest.  The  power  given  to  congress 
to  regulate  commerce  with  foreign  nations  and  among  the  States,  has 
been  deemed  exclusive,  from  the  nature  and  objects  of  the  power,  and 
the  necessary  implications  growing  out  of  its  exercise." 

*  When  the  conunercial  power  was  under  discussion  in  [  *  396  ] 
ilie  convention  which  formed  the  constitution,  Mr.  Madison  * 
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observed,  that  "  he  was  more  and  more  convinced  that  the  regulation 
of  commerce  was  in  its  nature  indivisible,  and  ought  to  be  wholly 
under  one  authority."  Mr.  Sherman  said:  "  The  power  of  the  United 
States  to  regulate  trade,  being  supreme,  can  control  interferences  of 
the  state  regulations  when  such  interferences  happen ;  so  that  there 
is  no  danger  to  be  apprehended  from  a  concurrent  jurisdiction."  Mr. 
Langdon  ''  insisted  that  the  regulation  of  tonnage  was  an  essential 
part  of  the  regulation  of  trade,  and  that  the  States  ought  to  have 
nothing  to  do  with  it."  And  the  motion  was  carried,  ''that  no  State 
shall  lay  any  duty  on  tonnage  without  the  consent  of  congress."  3 
Madison  Papers,  1585, 1586. 

The  adoption  of  the  above  provision  in  the  constitution,  and  also 
the  one  in  the  same  section :  "  That  no  State  shall,  without  the  as- 
sent of  the  congress,  lay  any  imposts  or  duties  on  imports  or  exports, 
except  what  may  be  absolutely  necessary  for  executing  its  inspection 
laws ;  and  the  net  produce  of  all  duties  and  imposts  shall  be  for  the 
use  of  the  treasury  of  the  United  States ;  and  all  such  laws  shall  be 
subject  to  the  revision  and  control  of  the  congress,"  —  is  a  restriction, 
it  is  contended,  upon  the  acknowledged  power  of  the  States. 

The  force  of  this  argument  was  admitted  by  the  court  in  the  case 
of  Gibbons  v.  Ogden,  9  Wheat  1,  and  it  was  answered  by  the  allega- 
tion, that  the  restriction  operated  on  the  taxing  power  of  the  States. 
The  same  argument  was  used  in  the  32d  number  of  The  Federalist. 
I  yield  more  to  the  authority  of  this  position  than  to  the  stringency 
of  the  argument  in  support  of  it.  To  prohibit  the  exercise  of  a  power 
by  a  State,  as  a  general  rule,  admits  the  existence  of  such  power. 
But  this  may  not  be  universally  true.  Had  there  been  no  inhibition 
on  the  States  as  to  ''  coining  money  and  fixing  the  value  thereof,"  or 
as  to  tonnage  duties,  it  could  not  have  been  successfully  contended 
that  the  States  might  exercise  those  powers.  All  duties  are  required 
to  be  uniform,  and  this  could  not  be  the  result  of  state  action.  And 
the  power  to  coin  money  and  regulate  its  value,  for  the  Union,  is 
equally  beyond  the  power  of  a  State. 

Doubts  may  exist  as  to  the  true  construction  of  an  instrument  in 
the  minds  of  its  framers,  and  to  obviate  those  doubts,  additional,  if 
not  unnecessary,  provisions  may  be  inserted.  This  remark  applies  to 
the  constitution  in  the  instances  named,  and  in  others. 

A  concurrent  power  in  the  States  to  regulate  commerce  is  an  anom- 
aly not  found  in  the  constitution.     If  such  power  exist,  it  may  be 

exercised  independently  of  the  federal  authority. 
[  *  397  ]       *  It  does  not  follow,  as  is  often  said,  with  little  accuracy, 
that,  when  a  state  law  shall  conflict  with  an  act  of  con- 
gress, the  former  must  yield.     On  the  contrary,  except  in  certain 
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cases  named  in  the  federal  constitution,  this  is  never  correct  when  the 
act  of  the  State  is  strictly  within  its  powers. 

I  am  aware  this  court  have  held  that  a  State  may  pass  a  bankrupt 
law,  which  is  annulled  when  congress  shall  act  on  the  same  subject. 
In  St  urges  v»  Crowninshield,4  Wheat.  122,  the  court  say :  "  Wherever 
the  terms  in  which  a  power  is  granted  by  the  constitution  to  con- 
gress, or  wherever  the  nature  of  the  power  itself  requires  that  it  shall 
be  exclusively  exercised  by  congress,  the  subject  is  as  completely 
taken  away  from  state  legislatures  as  if  they  had  been  forbidden  U^ 
act  upon  it."  But  they  say :  "  The  power  granted  to  congress  of 
establishing  uniform  laws  on  the  subject  of  bankruptcy  is  not  of  this 
description." 

The  case  of  Wilson  v.  The  Blackbird  Creek  Marsh  Company, 
2  Pet.  250,  it  is  contended,  recognizes  the  right  of  a  State  to  exercise 
a  commercial  power,  where  no  conflict  is  produced  with  an  act  of 
congress. 

It  must  be  admitted  that  the  language  of  the  eminent  chief  justice 
who  wrote  the  opinion  is  less  guarded  than  his  opinions  generally 
were  on  constitutional  questions. 

A  company  was  incorporated  and  authorized  to  construct  a  dam 
over  Blackbird  Creek,  in  the  State  of  Delaware,  below  where  the 
tide  ebbed  and  flowed,  in  order  to  drain  the  marsh,  and  by  that  means 
improve  the  health  of  the  neighborhood.  The  plaintifls,  being  de* 
airous  of  ascending  the  creek  with  their  vessel  above  the  dam,  removed 
a  part  of  it  as  an  obstruction,  for  which  the  company  recovered  dam- 
ages. The  chief  justice,  in  speaking  of  the  structure  of  the  dam,  the 
drainage  of  the  marsh,  and  the  improvement  of  the  health  of  the 
neighborhood,  says :  "  Means  calculated  to  produce  these  objects, 
provided  they  do  not  come  into  collision  with  the  powers  of  the  gen- 
eral government,  are  undoubtedly  within  those  which  are  reserved  to 
the  States.  But  the  measure  authorized  by  this  act  stops  a  navigable 
creek,  and  must  be  supposed  to  abridge  the  rights  of  those  who  have 
been  accustomed  to  use  it.  But  this  abridgment,  unless  it  comes  in 
conflict  with  the  constitution  or  a  law  of  the  United  States,  is  an 
affair  between  the  government  of  Delaware  and  its  citizens,  of  which 
this  court  can  take  no  cognizance."  And  he  observes  :  "  If  congress 
had  passed  any  act  which  bore  upon  the  case,  any  act  in  execution 
of  the  power  to  regulate  commerce,  the  object  of  which  was  to  con- 
trol state  legislation  over  those  small  navigable  creeks  into 
which  the  tide  flows,"  &c.,  "we  should  feel  not  'much  diffi-  [  *  398  ] 
culty  in  saying  that  a  state  law,  coming  in  conflict  with  such 
act,  would  be  void.  But  congress  had  passed  no  such  act.  The 
repugnancy  of  the  law  of  Delaware  to  the  constitution  is  placed  en* 
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tirely  on  its  repugnancy  to  the  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States  —  a  power  which  has 
not  been  so  exercised  as  to  affect  the  question." 

The  language  of  the  chief  justice  must  be  construed  in  reference 
to  the  question  before  the  court.  To  suppose  that  he  intended  to  lay 
down  the  general  proposition  that  a  State  might  pass  any  act  to  ob- 
struct or  regulate  commerce  which  did  not  come  in  conflict  with  an 
act  of  congress,  would  not  only  be  unauthorized  by  the  language 
fised,  and  the  facts  of  the  case  before  the  court,  but  it  would  contra- 
dict the  language  of  the  court  in  Oibbons  v.  Ogden,  Brown  v.  Mary- 
land, and  every  case  in  which  the  commercial  power  has  been  con- 
sidered. 

The  chief  justice  was  speaking  of  a  creek  which  falls  into  the  Del- 
aware, and  admitted  in  the  pleadings  to  be  navigable,  but  of  so 
limited  an  extent  that  it  might  well  be  doubted  whether  the  general 
regulation  of  commerce  could  apply  to  it  Hundreds  of  creeks  within 
the  flow  of  the  tide  were  similarly  situated.  In  such  cases,  involving 
doubt  whether  the  jurisdiction  may  not  be  exclusively  exercised  by 
the  State,  it  is  politic  and  proper  in  the  judicial  power  to  follow  the 
action  of  congress.  Over  the  navigable  waters  of  a  State  congress 
can  exercise  no  commercial  power,  except  as  regards  an  intercourse 
with  other  States  of  the  Union  or  foreign  countries.  And  doubtless 
there  are  many  creeks  made  navigable  by  the  flowing  of  the  tide,  or 
by  the  backwater  from  large  rivers,  which  the  general  phraseology 
of  an  act  to  regulate  commerce  may  not  embrace.  In  all  such  cases, 
and  many  others  that  may  be  found  to  exist,  the  court  could  not 
safely  exercise  a  jurisdiction  not  expressly  sanctioned  by  congress. 

When  the  language  of  the  court  is  applied  to  the  facts  of  the 
above  case,  no  such  general  principle  as  contended  for  is  sanctioned. 
The  construction  of  the  dam  was  complained  of,  not  as  a  regulation 
of  commerce,  but  an  obstruction  of  it ;  and  the  court  held  that,  '^  as 
congress  had  not  assumed  to  control  state  legislation  over  those  small 
navigable  creeks  into  which  the  tide  flows,  the  judicial  power  could 
not  do  so.  The  act  of  the  State  was  an  internal  and  a  police  power 
to  guard  the  health  of  its  citizens.  By  the  erection  of  the  dam,  com- 
merce could  only  be  affected  as  charged  consequentially  and  contin- 
gently. The  State  neither  assumed  nor  exercised  a  commercial 
power.  In  this  whole  case,  nothing  more  is  found  them  a  forbear- 
ance to  exercise  power  over  a  doubtful  object,  which  should  ever 

characterize  the  judicial  branch  of  the  government. 
[  *  399  ]       •  A  concurrent  power  excludes  the  idea  of  a  dependent 
power.     The  general  government  and  a  State  exercise  con- 
current powers  in  taxing  the  people  of  the  State.     The  objects  of 
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taxation  may  be  the  same,  but  the  motives  and  policy  of  the  tax  are 
different,  and  the  powers  are  distinct  and  independent.  A  concur- 
rent power  in  two  distinct  sovereignties,  to  regulate  the  same  thing, 
is  as  inconsistent  in  principle  as  it  is  impracticable  in  action.  It 
involves  a  moral  and  physical  impossibility.  A  joint  action  is  not 
supposed,  and  two  independent  wills  cannot  do  the  same  thing.  The 
action  of  one,  unless  there  be  an  arrangement,  must  necessarily  pre- 
cede the  action  of  the  other ;  and  that  which  is  first,  being  compe- 
tent, must  establish  the  rule.  If  the  powers  be  equal,  as  must  be  the 
case,  both  being  sovereign,  one  may  undo  what  the  other  does,  and 
this  must  be  the  result  of  their  action. 

But  the  argument  is,  that  a  State,  acting  in  a  subordinate  capacity, 
wholly  inconsistent  with  its  sovereignty,  may  regulate  foreign  com- 
merce until  congress  shall  act  on  the  same  subject,  and  that  the  State 
must  then  yield  to  the  paramount  authority.  A  jealousy  of  the  fed- 
eral powers  has  often  been  expressed,  and  an  apprehension  enter- 
tained that  they  would  impair  the  sovereignty  of  the  States.  But 
this  argument  degrades  the  States  by  making  their  legislation,  to  the 
extent  stated,  subject  to  the  will  of  congress.  State  powers  do  not 
rest  upon  this  basis.  Congress  can  in  no  respect  restrict  or  enlarge 
state  powers,  though  they  may  adopt  a  state  law.  State  powers  are, 
at  all  times  and  under  all  circumstances,  exercised  independently  of 
the  general  government,  and  are  never  declared  void  or  inoperative 
except  when  they  transcend  state  jurisdiction.  And,  on  the  same 
principle,  the  federal  authority  is  void  when  exercised  beyond  its  con- 
stitational  limits. 

The  organization  of  the  militia  by  a  State,  and  abo  a  state  bank- 
rupt law,  may  be  superseded  by  the  action  of  congress.  But  this  is 
not  within  the  above  principle.  The  action  of  the  State  is  local,  and 
may  be  necessary  on  both  subjects,  and  that  of  congress  is  general 
In  neither  case  is  the  same  power  exercised.  No  one  doubts  the 
power  of  a  State  to  regulate  its  internal  commerce. 

It  has  been  well  remarked  that  the  regulation  of  commerce  con- 
sists as  much  in  negative  as  in  positive  action.  There  is  not  a  federal 
powder  which  has  been  exerted  in  all  its  diversified  means  of  opera- 
tion. And  yet  it  may  have  been  exercised  by  congress,  influenced  by 
a  jadicious  policy  and  the  instruction  of  the  people.  Is  a  commer- 
cial regulation  open  to  state  action  because  the  federal  power  has 
not  been  exhausted  ?  No  ingenuity  can  provide  for  every 
contingency ;  and  if  it  *  could,  it  might  not  be  wise  to  do  [  *  400  ] 
so.  Shall  firee  goods  be  taxed  by  a  State  because  congress 
have  not  taxed  them  ?  Or  shall  a  State  increase  the  duty,  on  the 
ground  that  it  is  too  low  ?     Shall  passengers,  admitted  by  act  of  con- 
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gress  without  a  tax,  be  taxed  by  a  State  ?  The  supposition  of  such  a 
power  in  a  State  is  utterly  inconsistent  with  a  commercial  power^ 
either  paramount  or  exclusive,  in  congress. 

That  it  is  inconsistent  with  the  exclusive  power  will  be  admitted ; 
but  the  exercise  of  a  subordinate  commercial  power  by  a  State  is 
contended  for.  When  this  power  is  exercised,  how  can  it  be  known 
that  the  identical  thing  has  not  been  duly  considered  by  congress  ? 
And  how  can  congress,  by  any  legislation,  prevent  this  interference  ? 
A  practical  enforcement  of  this  system,  if  system  it  may  be  called, 
would  overthrow  the  .federal  commercial  power. 

Whether  I  consider  the  nature  and  object  of  the  commercial 
power,  the  class  of  powers  with  which  it  is  placed,  the  decision  of  .this 
court  in  the  case  of  Gibbons  v.  Ogden,  9  Wheat.  1,  reiterated  in  Brown 
V.  The  State  of  Maryland,  12  Wheat  419,  and  often  reasserted  by 
Mr.  Justice  Story,  who  participated  in  those  decisions,  I  am  brought 
to  the  conclusion  that  the  power  '^  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  States,"  by  the  constitution,  is  exclu- 
sively vested  in  congress. 

I  come  now  to  inquire,  under  the  second  general  proposition.  Is 
the  statute  of  New  York  a  regulation  of  foreign  commerce  ? 

All  commercial  action  within  the  limits  of  a  State,  and  which  does 
not  extend  to  any  other  State  or  foreign  country,  is  exclusively  under 
state  regulation.  Congress  have  no  more  power  to  control  this  than 
a  State  has  to  regulate  commerce  '^  with  foreign  nations  and  amcTng 
the  several  States."  And  yet  congress  may  tax  the  property  within 
a  State,  of  every  description,  owned  by  its  citizens,  on  the  basis  pro- 
vided in  the  constitution,  the  same  as  a  State  may  tax  it.  But  if 
congress  should  impose  a  tonnage  duty  on  vessels  which  ply  between 
ports  within  the  same  State,  or  require  such  vessels  to  take  out  a 
license,  or  impose  a  tax  on  persons  transported  in  them,  the  act  would 
be  unconstitutional  and  void.  But  foreign  commerce  and  commerce 
among  the  several  States,  the  regulation  of  which,  with  certain  con- 
stitutional exceptions,  is  exclusively  vested  in  congress,  no  State  can 
regulate. 

In  giving  the  commercial  power  to  congress,  the  States  did  not 
part  with  that  power  of  self-preservation  which  must  be  inherent  in 
every  organized  community.  They  may  guard  against  the  introduc- 
tion of  any  thing  which  may  corrupt  the  morals,  or  endanger  the 
health  or  lives  of  their  citizens.  Quarantine  or  health  laws  have 
been  passed  by  the  States,  and  regulations  of  police  for  their  protec- 
tion and  welfare. 
[  •  401  ]  *  The  inspection  laws  of  a  State  apply  chiefly  to  exports, 
and  the  State  may  lay  duties  and  imposts  on  imports  oz 
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exports,  to  pay  the  expense  of  executing  those  laws.  But  a  State  is 
limited  to  what  shall  be  '<  absolutely  necessary"  for  that  purpose. 
And  still  further  to  guard  against  the  abuse  of  this  power,  it  is  de- 
clared that  ^'the  net  produce  of  all  duties  and  imposts  laid  by  a  State 
on  imports  or  exports,  shall  be  for  the  use  of  the  treasury  of  the 
United  States ;  and  all  such  laws  shall  be  subject  to  the  revision  and 
control  of  congress." 

The  cautious  manner  in  which  the  exercise  of  this  commercial 
power  by  a  State  is  guarded,  shows  an  extreme  jealousy  of  it  by  the 
convention ;  and  no  doubt  the  hostile  regulations  of  commerce  by  the 
States,  under  the  confederation,  had  induced  this  jealousy.  No  one 
can  read  this  provision,  and  the  one  which  follows  it  in  relation  to 
tonnage  duties,  without  being  convinced  that  they  cover,  and  were 
intended  to  cover,  the  entire  subject  of  foreign  commerce.  A  criti- 
cism on  the  term  import,  by  which  to  limit  the  obvious  meaning  of 
this  paragraph,  is  scarcely  admissible  in  construing  so  grave  an  in- 
strument. 

Commerce  is  defined  to  be  '<  an  exchange  of  commodities."  But 
this  definition  does  not  convey  the  full  meaning  of  the  term.  It  in- 
cludes ^navigation  and  intercourse."  That  the  transportation  of 
passengers  is  a  part  of  commerce,  is  not  now  an  open  question. 
In  Gibbons  v*  Ogden,  this  court  say :  ^'  No  dear  distinction  is  per- 
ceived between  the  powers  to  regulate  vessels  in  transporting  men 
for  hire,  and  property  for  hire."  The  provision  of  the  constitution, 
that  ^  the  migration  or  importation  of  such  persons  as  any  of  the 
States  now  existing  shall  think  proper  to  admit,  shall  not  be  prohib- 
ited by  congress  prior  to  the  year  1808,"  is  a  restriction  on  the  general 
power  of  congress  to  regulate  commerce.  In  reference  to  this  clause, 
this  court  say,  in  the  above  case :  <^  This  section  proves  that  the 
power  to  regulate  conmierce  applies  equally  to  the  regulation  of  ves* 
sels  employed  in  transporting  men  who  pass  firom,  place  to  place  vol- 
untarily, and  to  those  who  pass  involuntarily." 

To  encourage  foreign  emigration  was  a  cherished  policy  of  this 
country  at  the  time  the  constitution  was  adopted.  As  a  branch  of 
conmierce,  the  transportation  of  passengers  has  always  given  a  profit- 
able employment  to  our  ships,  and,  within  a  few  years  past,  has 
required  an  amount  of  tonnage  nearly  equal  to  that  of  imported  mer- 
chandise. 

Is  this  great  branch  of  our  commerce  left  open  to  state  regulation 
un  the  ground  that  the  prohibition  refers  to  an  import,  and  a  man  is 
not  an  import  ? 

Pilot  laws,  enacted  by  the  different  States,  have  been 
*  referred  to  as  commercial  regulations.     That  these  laws  [  *  402  ] 
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do  regulate  commerce,  to  a  certain  extent,  is  admitted ;  but  from 
what  authority  do  they  derive  their  force  ?  Certainly,  not  from 
the  States.  By  the  fourth  section  of  the  act  of  the  7th  of  August, 
1789,^  it  is  provided :  "  That  all  pilots  in  the  bays,  inlets,  rivers,  har- 
bors, and  ports  of  the  United  States,  shall  continue  to  be  regulated 
in  conformity  with  the  existing  laws  of  the  States  respectively, 
wherein  such  pilots  may  be,  or  with  such  laws  as  the  States  may 
respectively  hereafter  enact  for  the  purpose,  until  frirther  legislative 
provision  shall  be  made  by  congress.''  These  state  laws,  by  adoption, 
are  the  laws  of  congress,  and  as  such,  effect  is  given  to  them.  So 
the  laws  of  the  States  which  regulate  the  practice  of  their  courts,  are 
adopted  by  congress  to  regulate  the  practice  of  the  federal  courts. 
But  these  laws,  so  far  as  they  are  adopted,  are  as  much  the  laws  of 
the  United  States,  and  it  has  often  been  so  held,  as  if  they  had  been 
specially  enacted  by  congress.  A  repeal  of  them  by  the  State,  unless 
future  changes  in  the  acts  be  also  adopted,  does  not  affect  their  force 
in  regard  to  federal  action. 

In  the  above  instances,  it  has  been  deemed  proper  for  congress  to 
legislate,  by  adopting  the  law  of  the  States.  And  it  is  not  doubted 
that  this  has  been  found  convenient  to  the  public  service.  Pilot  laws 
were  in  force  in  every  commercial  State  on  the  seaboard  when  the 
constitution  was  adopted ;  and  on  the  introduction  of  a  new  system, 
it  was  prudent  to  preserve,  as  far  as  practicable,  the  modes  of  proceed- 
ing with  which  the  people  of  the  different  States  were  familiar.  In 
regard  to  pilots,  it  was  not  essential  that  the  laws  should  be  uniform, 
—  their  duties  could  be  best  regulated  by  an  authority  acquainted 
with  the  local  circumstances  under  which  they  were  performed ;  and 
the  fact  that  the  same  system  is  continued,  shows  that  the  public 
interest  has  required  no  change. 

No  one  has  yet  drawn  the  line  clearly,  because,  perhaps,  no  one 
can  draw  it,  between  the  commercial  power  of  the  Union,  and  the 
•municipal  power  of  a  State.  Numerous  cases  have  arisen,  involving 
these  powers,  which  have  been  decided,  but  a  rule  has  necessarily 
been  observed  as  applicable  to  the  circumstances  of  each  case.  And 
so  must  every  case  be  adjudged. 

A  State  cannot  regulate  foreign  commerce,  but  it  may  do  many 
things  which  more  or  less  affect  it.  It  may  tax  a  ship  or  other  vessd 
used  in  commerce,  the  same  as  other  property  owned  by  its  citizens. 
A  State  may  tax  the  stages  in  which  the  mail  is  transported ;  but 
this  does  not  regulate  the  conveyance  of  the  mail  any  more  than 
taxing  a  ship  regulates  commerce.  And  yet,  in  both  instances,  the 
tax  on  the  property  in  some  degree  affects  its  use. 

^  1  Stats,  at  Large,  64. 
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•  An  inquiry  is  made  whether  congress,  under  "  the  power  [  *  403  ] 
to  regulate  commerce  among  the  several  States,"  can  impose 
a  tax  for  the  use  of  canals,  railroads,  turnpike  roads,  and  bridges, 
constructed  by  a  State,  or  its  citizens  ?  I  answer,  that  congress  has 
no  such  power.  The  United  States  cannot  use  any  one  of  these 
works  without  paying  the  customary  tolls.  The  tolls  are  imposed, 
not  as  a  tax,  in  the  ordinary  sense  of  that  term,  but  as  compensation 
for  the  incieased  facility  afforded  by  the  improvement. 

The  act  of  New  York  now  under  consideration  is  called  a  health 
law.  It  imposes  a  tax  on  the  master  and  every  cabin  passenger  of  a 
vessel  firom  a  foreign  port,  of  $1.50 ;  and  of  $1  on  the  mate,  each 
steerage  passenger,  sailor,  or  mariner.  And  the  master  is  made 
responsible  for  the  tax,  he  having  a  right  to  exact  it  of  the  others. 
The  funds  so  collected  are  denominated  hospital  moneys,  and  are 
applied  to  the  use  of  the  marine  hospital ;  the  surplus  to  be  paid  to 
the  treasurer  of  the  Society  for  the  Reformation  of  Juvenile  Delin- 
quents in  the  city  of  New  York,  for  the  use  of  that  society. 

To  call  this  a  health  law  would  seem  to  be  a  misapplication  of  the 
term.  It  is  difficult  to  perceive  how  a  health  law  can  be  extended  to 
the  reformation  of  juvenile  offenders.  On  the  same  principle,  it  may 
be  made  to  embrace  all  offenders,  so  as  to  pay  the  expenses  incident ' 
to  an  administration  of  the  criminal  law.  And  with  the  same  pro- 
priety,  it  may  include  the  expenditures  of  any  branch  of  the  civil 
administration  of  the  city  of  New  York,  or  of  the  State.  In  fact,  I 
can  see  no  principle  on  which  the  fund  can  be  limited,  if  it  may  be 
used  as  authorized  by  the  act.  The  amount  of  the  tax  is  as  much 
within  the  discretion  of  the  legislature  of  New  York  as  the  objects  to 
w^hich  it  may  be  applied. 

It  is  insisted,  that  if  the  act,  as  regards  the  hospital  fund,  be  within 
the  power  of  the  State,  the  application  of  a  part  of  the  fund  to  other 
objects,  as  provided  in  the  act,  cannot  make  it  unconstitutional.  This 
ailment  is  unsustainable.  K  the  State  has  power  to  impose  a  tax 
to  defray  the  necessary  expenses  of  a  health  regulation,  and  this 
power  being  exerted,  can  the  tax  be  increased  so  as  to  defray  the 
expenses  of  the  state  government?  This  is  within  the  principle 
assertedL 

The  case  of  The  City  of  New  York  v.  Miln,  11  Pet  102,  is  reUed 
on  with  great  confidence,  as  sustaining  the  act  in  question.  As  I 
assented  to  the  points  ruled  in  that  case,  consistency,  unless  convinced 
of  having  erred,  will  compel  me  to  support  the  law  now  before  us,  if 
it  be  the  same  in  principle.  The  law  in  M iln's  case  required  that 
*'  the  master  or  commander  of  any  ship  or  other  vessel 
arriving  at  the  port  of  New  York  shall,  *  within  twenty-four  [  *  404  ] 
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hours  after  his  arrival,  make  a  report,  in  writing,  on  oath  or 
affirmation,  to  the  mayor  of  the  city  of  New  York,  of  the  name,  place 
of  birth,  and  last  legal  settlement,  age,  and  occapation  of  every  per- 
son brought  as  a  passenger ;  and  of  all  persons  permitted  to  land  at 
any  place  during  the  voyage,  or  go  on  board  of  some  other  vessel, 
with  the  intention  of  proceeding  to  said  city ;  under  the  penalty  on 
such  master  or  commander,  and  the  owner  or  owners,  consignee  or 
consignees,  of  such  ship  or  vessel,  severally  and  respectively,  of  $75 
for  each  individual  not  so  reported."  And  the  suit  was  brought 
against  Miln,  as  consignee  of  the  ship  Emily,  for  the  fedlure  of  the 
master  to  make  report  of  the  passengers  on  board  of  his  vesseL 

In  their  opinion  this  court  say :  "  The  law  operated  on  the  terri- 
tory of  New  York,  over  which  that  State  possesses  an  acknowledged 
and  undisputed  jurisdiction  for  every  purpose  of  internal  regulation ; " 
and  <'  on  persons  whose  rights  and  duties  are  rightfully  prescribed  and 
controlled  by  the  laws  of  the  respective  States,  within  whose  territorial 
limits  they  are  found."  This  law  was  considered  as  an  internal 
police  regulation,  and  as  not  interfering  with  commerce. 

A  duty  was  not  laid  upon  the  vessel  or  the  passengers,  but  the 
report  only  was  required  from  the  master,  as  above  stated.  Now, 
every  State  has  an  unquestionable  right  to  require  a  register  of  the 
names  of  the  persons  who  come  within  it  to  reside  temporarily  or 
permanently.  This  was  a  precautionary  measure  to  ascertain  the 
rights  of  the  individuals,  and  the  obligations  of  the  public,  under  any 
contingency  which  might  occur.  It  opposed  no  obstruction  to  com- 
merce, imposed  no  tax  nor  delay,  but  acted  upon  the  master,  owner, 
or  consignee  of  the  vessel,  after  the  termination  of  the  voyage,  and 
when  he  was  within  the  territory  of  the  State,  mingling  with  its  citi- 
zens, and  subject  to  its  laws. 

But  the  health  law,  as  it  is  called,  under  consideration,  is  altogether 
different  in  its  objects  and  means.  It  imposes  a  tax  or  duty  on  the 
passengers,  officers,  and  sailors,  holding  the  master  responsible  for  the 
amount  at  the  immediate  termination  of  the  voyage,  and,  necessarily, 
before  the  passengers  have  set  their  feet  on  land.  The  tax  on  each 
passenger,  in  the  discretion  of  the  legislature,  might  have  been  $5  or 
$10,  or  any  other  sum,  amounting  even  to  a  prohibition  of  the  trans- 
portation of  passengers ;  and  the  professed  object  of  the  tax  is  as  well 
for  the  benefit  of  juvenile  offenders  as  for  the  marine  hospital  And 
it  is  not  denied  that  a  considerable  sum  thus  received  has  been  applied 
to  the  former  object.  The  amount  and  application  of  this  tax  are 
only  important  to  show  the  consequences  of  the  exercise  of  this  power 
by  the  States.  The  principle  involved  is  vital  to  the  commercial 
power  of  the  Union. 
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*  The  transportation  of  passengers  is  regulated  by  con-  [  *  405  ] 
gress.  More  than  two  passengers  for  every  five  tons  of  the 
ship  or  vessel  are  prohibited,  under  certain  penalties;  and  the  master 
is  reqnired  to  report  to  the  collector  a  list  of  the  passengers  from  a 
foreign  port,  stating  the  age,  sex,  and  occupation  of  each,  and  the 
place  of  their  destination.  In  England,  the  same  subject  is  regulated 
by  act  of  parliament,  and  the  same  thing  is  done,  it  is  believed,  in  all 
commercial  countries.  If  the  transportation  of  passengers  be  a 
branch  of  conmierce,  of  which  there  can  be  no  doubt,  it  follows  that 
the  act  of  New  York,  in  imposing  this  tax,  is  a  regulation  of  com- 
merce. It  is  a  tax  upon  a  commercial  operation, — upon  what  may^ 
in  effect,  be  called  an  import  In  a  commercial  sense,  no  just  dis- 
tinction can  be  made,  as  regards  the  law  in  question,  between  the 
transportation  of  merchandise  and  passengers.  For  the  transporta- 
tion of  both,  the  ship-owner  realizes  a  profit,  and  each  is  the  subject 
of  a  conunerdal  regulation  by  congress.  When  the  merchandise  is 
taken  firom  the  ship,  and  becomes  mingled  with  the  property  of  the 
people  of  the  State,  like  other  property,  it  is  subject  to  the  local  law; 
bat  until  this  shall  take  place,  the  merchandise  is  an  import,  and  is 
not  subject  to  the  taxing  power  of  the  State,  and  the  same  rule 
applies  to  passengers.  When  they  leave  the  ship,  and  mingle  with 
the  citizens  of  the  State,  they  become  subject  to  its  laws. 

In  Gibbons  v.  Ogden,  the  court  held  that  the  act  of  laying  '^  duties 
or  imposts  on  imports  or  exports  "  is  derived  firom  the  taxing  power ; 
and  they  lay  much  stress  on  the  fact,  that  this  power  is  given  in  the 
same  sentence  as  the  power  to  "  lay  and  collect  taxes."  ^^  The  power,'* 
they  say,  ^'  to  regulate  commerce  is  given  "  in  a  separate  clause,  ''  as 
being  entirely  distinct  firom  the  right  to  levy  taxes  and  imposts,  and 
HB  being  a  new  power,  not  before  conferred ; "  and  they  remariL,  that, 
had  not  the  States  been  prohibited,*  they  might,  under  the  power  to 
tax,  have  levied  "  duties  on  imports  or  exports."     9  Wheat.  201. 

The  constitution  requires  that  all  ''  duties  and  imposts  shall  be 
uniform,"  and  declares  that  <'no  preference  shall  be  given  by  any  regu- 
lation of  conunerce  or  revenue  to  the  ports  of  one  State  over  those 
of  another."  Now,  it  is  inexplicable  to  me  how  thirteen  or  more 
independent  States  could  tax  imports  under  these  provisions  of  the 
constitution.  The  tax  must  be  uniform  throughout  the  Union  ;  conse- 
qnentiy,  the  exercise  of  the  power  by  any  one  State  would  be  uncon- 
stitutional as  it  would  destroy  the  uniformity  of  the  tax.  To  secure 
this  nniformity  was  one  of  the  motives  which  led  to  the  adoption  of 
the  constitution.  The  want  of  it  produced  collisions  in  the  commercial 
regulations  of  the  States.  But  if,  as  is  contended,  these 
*  provisions  of  the  constitution  operate  only  on  the  federal  [  *  406  ] 
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government,  and  the  States  are  free  to  regulate  commerce  by  taxing 
its  operations  in  all  cases  where  they  are  not  expressly  prohibited, 
the  constitution  has  failed  to  accomplish  the  great  object  of  those 
who  adopted  it. 

These  provisions  impose  restrictions  on  the  exercise  of  the  com- 
mercial power,  which  was  exclusively  vested  in  congress ;  and  it  is 
as  binding  on  the  States  as  any  other  exclusive  power  with  which  it 
is  classed  in  the  constitution. 

It  is  immaterial  under  what  power  duties  on  imports  are  imposed. 
That  they  are  the  principal  means  by  which  commerce  is  regulated, 
no  one  can  question.  Whether  duties  shall  be  imposed  with  the  view 
to  protect  our  manufactures,  or  for  purposes  of  revenue  only,  has 
always  been  a  leading  subject  of  discussion  in  congress ;  and  also 
what  foreign  articles  may  be  admitted  free  of  duty.  The  force  of  the 
argument,  that  things  untouched  by  the  regulating  power  have  been 
equally  considered  with  those  of  the  same  class  on  which  it  has 
operated,  is  not  admitted  by  the  counsel  for  the  defendant.  But  does 
not  all  experience  sustain  the  argument  ?  A  large  amount  of  foreign 
articles  brought  into  this  country  for  several  years,  have  been  admitted 
free  of  duty.  Have  not  these  articles  been  considered  by  congress  ? 
The  discussion  in  both  houses  of  congress,  the  report  by  the  commit- 
tees of  both,  and  the  laws  that  have  been  enacted,  show  that  they 
have  been  duly  considered. 

Except  to  guard  its  citizens  against  diseases  and  paupers,  the 
municipal  power  of  a  State  cannot  prohibit  the  introduction  of 
foreigners  brought  to  this  country  under  the  authority  of  congress. 
It  may  deny  to  them  a  residence,  unless  they  shall  give  security  to 
indemnify  the  public  should  they  become  paupers.  The  slave  States 
have  the  power,  as  this  court  held  in  Groves  v.  Slaughter,  to  prohibit 
slaves  from  being  brought  into  tiiem  as  merchandise.  But  this  was 
on  the  ground  that  such  a  prohibition  did  not  come  within  the  power 
of  congress  "  to  regulate  commerce  among  the  several  States."  It  is 
suggested  that,  under  this  view  of  the  commercial  power,  slaves  may 
be  introduced  into  the  free  States.  Does  any  one  suppose  that  con- 
gress can  ever  revive  the  slave-trade  ?  And  if  this  were  possible, 
slaves,  thus  introduced,  would  be  free. 

As  early  as  May  27, 1796,^  congress  enacted,  that  "the  President  be 
authorized  to  direct  the  revenue-officers  commanding  forts  and  reve- 
nue cutters,  to  aid  in  the  execution  of  quarantine,  and  also  in  the 
execution  of  the  health  laws  of  the  States  respectively."  And  by  the 
act  of  February  25, 1799,*  which  repealed  the  above  act,  more  en- 
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larged  provisions  were  enacted,  requiring  the  revenue-officers 

of  the  United  States  to  conform  *  to  and  aid  in  the  execu-  [  *  407  ] 

tion  of  the  quarantine  and  heedth  laws  of  the  States.     In 

the  Ist  section  of  this  law  there  is  a  proviso,  that  "  nothing  therein 

shall  enable  any  State  to  collect  a  duty  of  tonnage  or  impost  without 

the  consent  of  congress." 

A  proviso  limits  the  provisions  of  the  act  into  which  it  is  intro- 
duced. But  this  proviso  may  be  considered  as  not  restricted  to  this 
purpose.  It  shows  with  what  caution  congress  guarded  the  commer- 
cial power,  and  it  is  an  authoritative  provision  against  its  exercise  by 
the  States.  An  impost,  in  its  enlarged  sense,  means  any  tax  or 
Iribute  imposed  by  authority,  and  applies  as  well  to  a  tax  on  persons 
as  to  a  tax  on  merchandise.  In  this  sense  it  was  no  doubt  used  in 
the  above  act  Any  other  construction  would  be  an  imputation  on 
the  intelligence  of  congress. 

If  this  power  to  tax  passengers  firom  a  foreign  country  belongs  to 
a  State,  a  tax,  on  the  same  principle,  may  be  imposed  on  all  persons 
coming  into  or  passing  through  it  from  any  other  State  of  the  Union. 
And  the  New  York  statute  does  in  fact  lay  a  tax  on  passengers  on 
board  of  any  coasting- vessel  which  arrives  at  the  port  of  New  York, 
with  an  exception  of  passengers  in  vessels  from  New  Jersey,  Con- 
necticut, and  Rhode  Island,  who  are  required  to  pay  for  one  trip  in 
each  month.     All  other  passengers  pay  the  tax  every  trip. 

If  this  may  be  done  in  New  York,  every  other  State  may  do  the 
same,  on  all  the  lines  of  our  internal  navigation.  Passengers  on  a 
Bteamboat  which  plies  on  the  Ohio,  the  Mississippi,  or  on  any  of  our 
other  rivers,  or  on  the  lakes,  may  be  required  to  pay  a  tax,  imposed  at 
the  discretion  of  each  State  within  which  the  boat  shall  touch.  And 
the  same  principle  will  sustain  a  right  in  every  State  to  tax  all 
persons  who  shall  pass  through  its  territory  on  railroad  cars,  canal 
boats,  stages,  or  in  any  other  manner.  This  would  enable  a  State 
to  establish  and  enforce  a  non-intercourse  with  every  other  State. 

The  9th  section  of  the  first  article  of  the  constitution  declares : 
<<  Nor  shall  vessels  bound  to  or  from  one  State,  be  obliged  to  enter, 
clear,  or  pay  duties  in  another."  But  if  the  commercial  power  of  the 
Union  over  foreign  commerce,  does  not  exempt  passengers  brought 
into  the  country  from  state  taxation,  they  can  claim  no  exemption 
under  the  exercise  of  the  same  power  among  the  States.  In  McCul- 
loch  V.  The  State  of  Maryland,  4  Wheat  431,  this  court  say :  "  That 
there  is  a  plain  repugnance  in  conferring  on  one  government  a  power 
to  control  the  constitutional  measures  of  another,  which  other,  with 
respect  to  those  very  measures,  is  declared  to  be  supreme  over  that 
which  exerts  the  control,  is  a  proposition  not  to  be  denied." 

12  • 
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[  *  408  ]  *  The  officers  and  crew  of  the  vessel  are  as  much  the  in- 
stniments  of  commerce  as  the  ship,  and  yet  they  are  taxed 
mider  this  health  law  of  New  York  as  such  instruments.  The  pas- 
sengers are  taxed  as  passengers,  being  the  subjects  of  commerce  from 
a  foreign  country.  By  the  14th  article  of  the  treaty  of  1794,*  with 
England,  it  is  stipulated  that  the  people  of  each  country  may  freely 
come,  with  their  ships  ana  cargoes,  to  the  other,  subjed;  only  to  the 
laws  and  statutes  of  the  two  countries  respectively.  The  statutes 
here  referred  to  are  those  of  the  federal  government,  and  not  of  the 
States.  The  general  government  only  is  known  in  our  foreign  inter- 
course. 

By  the  46th  section  of  the  act  of  March,  1799,^  the  wearing  appsuiel 
and  other  personal  baggage,  and  the  tools  or  implements  of  a 
mechanical  trade,  from  a  foreign  port,  are  admitted  free  of  duty. 
These  provisions  of  the  treaty  and  of  the  act  are  still  in  force,  and 
they  have  a  strong  bearing  on  this  subject.  They  are,  in  effect,  re* 
pugnant  to  the  act  of  New  York. 

It  is  not  doubted  that  a  large  portion,  perhaps  nine  tenths,  of  the 
foreign  passengers  landed  at  the  port  of  New  York  pass  through  the 
State  to  other  places  of  residence.  At  such  places,  therefore,  pauper- 
ism must  be  increased  much  more  by  the  influx  of  foreigners  than  in 
the  city  of  New  York.  If,  by  reason  of  commerce,  a  burden  is 
thrown  upon  our  commercied  cities,  congress  should  make  suitable 
provisions  for  their  relief.     And  I  have  no  doubt  this  will  be  done. 

The  police  power  of  the  State  cannot  draw  within  its  jurisdiction 
objects  which  lie  beyond  it.  It  meets  the  commercial  power  of  the 
Union  in  dealing  with  subjects  under  the  protection  of  that  power, 
yet  it  can  only  be  exerted  under  peculiar  emergencies,  and  to  a  limited 
extent  In  guarding  the  safety,  the  health,  and  morals  of  its  citizens, 
a  State  is  restricted  to  appropriate  and  constitutional  means.  If  ex- 
traordinary expense  be  incurred,  an  equitable  claim  to  an  indemnity 
can  give  no  power  to  a  State  to  tax  objects  not  subject  to  its  juris- 
diction. 

The  attorney-general  of  New  York  admitted,  that  if  the  commer- 
cial power  were  exclusively  vested  in  congress,  no  part  of  it  can  be 
exercised  by  a  State.  The  soundness  of  this  conclusion  is  not  only 
sustainable  by  the  decisions  of  this  court,  but  by  every  approved  rule 
of  construction.  That  the  power  is  exclusive  seems  to  be  as  fully 
established  as  any  other  power  under  the  constitution  which  has  been 
controverted. 

A  tax  or  duty  upon  tonnage,  merchandise,  or  passengers  is  a  rega« 
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lation  of  commerce,  and  cannot  be  laid  by  a  State,  except  under  the 
sanction  of  congress  and  for  the  purposes  specified  in  the  constitution. 
On  the  subject  of  foreign  commerce,  including  the  trans- 
portation of  passengers,  congress  have  adopted  *  such  regu-  [  *  409  ] 
lations  as  they  deemed  proper,  taking  into  view  our  relations 
with  other  countries.  And  this  covers  the  whole  ground.  The  act 
of  New  York  which  imposes  a  tax  on  passengers  of  a  ship  firom  a 
foreign  port,  in  the  manner  provided,  is  a  regulation  of  foreign  com- 
merce, which  is  exclusively  vested  in  congress ;  and  the  act  is,  there- 
fore, void. 

NoRRis  V.  City  of  Boston. 

This  is  a  writ  of  error,  which  brings  before  the  court  the  judgment 
of  the  supreme  court  of  the  State  of  Massachusetts. 

"An  act  relating  to  alien  passengers,"  passed  the  30th  of  April, 
1837,  by  the  legislature  of  Massachusetts,  contains  the  following 
provisions :  — 

*<  §  1.  When  any  vessel  shall  arrive  at  any  port  or  harbor  within 
this  State,  from  any  port  or  place  without  the  same,  with  alien  pas- 
sengers on  board,  the  officer  or  officers  whom  the  mayor  and  alder- 
men of  the  city,  or  the  selectmen  of  the  town,  where  it  is  proposed 
to  land  such  pcMsengers,  are  hereby  authorized  and  required  to  ap- 
point, shall  go  on  board  such  vessels  and  examine  into  the  condition 
of  said  passengers. 

^  §  2.  If,  on  such  examination,  there  shall  be  found,  among  said 
passengers,  any  lunatic,  idiot,  maimed,  aged,  or  infirm  person,  incom- 
petent, in  the  opinion  of  the  officer  so  examining,  to  maintain  them- 
selves, or  who  have  been  paupers  in  any  other  country,  no  such  alien 
passenger  shall  be  permitted  to  land,  until  the  master,  owner,  con- 
signee, or  agent  of  such  vessel  shall  have  given  to  such  city  or  town 
a  bond  in  the  sum  of  $1,000,  with  good  and  sufficient  security,  that 
no  such  lunatic  or  indigent  passenger  shall  become  a  city,  town,  or 
state  charge  within  ten  years  from  the  date  of  said  bond. 

^  §  3.  No  alien  passenger,  other  than  those  spoken  of  in  the  pre- 
ceding section,  shall  be  permitted  to  land,  until  the  master,  owner, 
consignee,  or  agent  of  such  vessel  shall  pay  to  the  regularly  appointed 
boarding  officer  the  sum  of  two  dollars  for  each  passenger  so  landing; 
and  the  money  so  collected  shall  be  paid  into  the  treasury  of  the  city 
or  town,  to  be  appropriated,  as  the  city  or  town  may  direct,  for  the 
support  of  foreign  paupers." 

The  plaintiff  being  an  inhabitant  of  St  John's,  in  the  Province  of 
New  Brunswick  and  kingdom  of  Great  Britain,  arriving  in  the  port 
of  Boston,  from  that  place,  in  command  of  a  schooner  called  The 
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Union  Jack,  which  had  on  board  nineteen  alien  passengers,  for  each 
of  which  two  dollars  were  demanded  of  the  plaintiff  and  paid  by 

him,  on  protest  that  the  exaction  was  iUegal.  An  action 
[  •  410  ]  being  brought,  to  recover  back  this  •monqy,  against  the  city 

of  Boston,  in  the  court  of  common  pleas,  under  the  instruc- 
tions of  the  court,  the  jury  found  a  verdict  for  the  defendant,  on 
which  judgment  was  entered,  and  which  was  affirmed  on  a  writ  of 
error  to  the  supreme  court. 

Under  the  1st  and  2d  sections  of  the  above  act,  the  persons  ap- 
pointed may  go  on  board  of  a  ship  from  a  foreign  port,  which  arrives 
at  the  port  of  Boston  with  alien  passengers  on  board,  and  examine 
whether  any  of  them  are  lunatics,  idiots,  maimed,  aged,  or  infirm, 
incompetent  to  maintain  themselves,  or  have  been  paupers  in  any 
other  country,  and  not  permit  such  persons  to  be  put  on  shore,  unless 
security  shall  be  given  that  they  shall  not  become  a  city,  town,  or 
state  charge.  This  is  the  exercise  of  an  unquestionable  power  in  the 
State  to  protect  itself  from  foreign  paupers  and  other  persons  who 
would  be  a  public  charge;  but  the  nineteen  alien  passengers  for 
whom  the  tax  was  paid  did  not  come,  nor  any  one  of  them,  within 
the  2d  section.  The  tax  of  two  dollars  was  paid  by  the  master  for 
each  of  these  passengers  before  they  were  permitted  to  land.  This, 
according  to  the  view  taken  in  the  above  case  of  Smith  v.  Turner, 
was  a  regulation  of  commerce,  and  not  being  within  the  power  of 
the  State,  the  act  imposing  the  tax  is  void. 

The  fund  thus  raised  was  no  doubt  faithfully  applied  for  the  sup- 
port of  foreign  paupers,  but  the  question  is  one  of  power,  and  not  of 
policy.  The  judgment  of  the  supreme  court,  in  my  opinion,  should 
be*  reversed,  and  this  cause  be  remanded  to  that  court,  with  instrao- 
tions  to  carry  out  the  judgment  of  this  court. 

NoRRis  V.  City  of  Boston,  and  Smith  r.  Turner. 

Wayne,  J.  I  agree  with  Mr.  Justice  IVTLean,  Mr.  Justice  Catron, 
Mr.  Justice  M'Kinley,  and  Mr.  Justice  Grier,  that  the  laws  of  Mas- 
sachusetts and  New  York,  so  far  as  they  axe  in  question  in  these 
cases,  are  unconstitutioned  and  void.  I  would  not  say  so  if  I  had 
any,  the  least,  doubt  of  it ;  for,  I  think  it  obligatory  upon  this  court, 
when  there  is  a  doubt  of  the  unconstitutionality  of  a  law,  that  its 
judgment  should  be  in  favor  of  its  validity.  I  have  formed  my  con- 
clusions in  these  cases  with  this  admission  constantly  in  mind. 

Before  stating,  however,  what  they  are,  it  will  be  well  for  me 
to  say,  that  the  four  judges  and  myself,  who  concur  in  giving  the 
judgment  in  these  cases,  do  not  differ  in  the  grounds  upon  which 
our  judgment  has  been  formed,  except  in  one  particular,  in  no 
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way  at  variance  with  our  united  condusion ;  •and  that  is,  [  *  411  ] 
that  a  majority  of  us  do  not  think  it  necessary  in  these 
cases  to  reaffirm,  with  our  brother  IVFLean,  what  this  court  has  long 
since  decided,  that  the  constitutional  power  to  regulate  "  commerce 
with  foreign  nations,  and  among  the  several  States,  and  with  the 
Indian  tribes,"  is  exclusively  vested  in  congress,  and  that  no  part  of 
it  can  be  exercised  by  a  State. 

I  believe  it  to  be  so,  just  as  it  is  expressed  in  the  preceding  sen- 
tence. And  in  the  sense  in  which  those  words  were  used  by  this 
court  in  the  case  of  Gibbons  v.  Ogden,  9  Wheat.  198.  All  that  was 
decided  in  that  case  remains  unchanged  by  any  subsequent  opinion 
or  judgment  of  this  court  Some  of  the  judges  of  it  have,  in  several 
cases,  expressed  opinions  that  the  power  to  regulate  commerce  is  not 
exclusively  vested  in  congress.  But  they  are  individual  opinions, 
without  judicial  authority  to  overrule  the  contrary  conclusion,  as  it 
was  given  by  this  court  in  Gibbons  v.  Ogden. 

Still,  I  do  not  think  it  necessary  to  reaffirm  that  position  in  these 
cases,  as  a  part  of  our  judgments  upon  them.  Its  exclusiveness  in 
congress  will,  it  is  tane,  be  an  unavoidable  inference  from  some  of 
the  arguments  which  I  shall  use  upon  the  power  of  congress  to  regu- 
late commerce;  but  it  will  be  seen  that  the  argument,  as  a  whole, 
will  be  a  proper  and  apt  foundation  for  the  conclusion  to  which  five 
of  us  have  come,  —  that  the  laws  of  Massachusetts  and  New  York, 
80  far  as  they  are  resisted  by  the  plaintiffs  in  the  cases  before  us,  are 
tax  acts,  in  the  nature  of  regulatipns  acting  upon  the  commerce  of 
the  United  States,  such  as  no  State  can  now  constitutionally  pass. 

For  the  acts  of  Massachusetts  and  New  York  imposing  taxes  upon 
passengers,  and  for  the  pleadings  upon  which  these  cases  have  been 
brought  to  this  court,  I  refer  to  the  opinion  of  Mr.  Justice  Catron. 
They  are  fiiUy  and  accurately  stated.  I  take  pleasure  in  saying  that 
I  concur  with  him  in  all  the  points  made  in  his  opinion,  and  in  his 
reasoning  in  support  of  them.  They  are  sustained  by  such  minute 
references  to  the  legislation  of  congress,  and  to  treaty  stipulations, 
that  nothing  of  either  is  left  to  be  added.  As  an  argument,  it  closes 
this  controversy  against  any  other  view  of  the  subject-matter,  in  op- 
position to  my  learned  brother's  conclusions. 

His  leading  positions  are,  that  the  acts  of  Massachusetts  and  New 
York  are  tax  or  revenue  acts  upon  the  commerce  of  the  United 
States,  as  that  commerce  has  been  regulated  by  the  legislation  of 
congress  and  by  treaty  stipulations ;  that  the  power  to  regulate  com- 
merce having  been  acted  upon  by  congress,  indicates  how  far  the 
power  is  to  be  exercised  for  the  United  States  as  a  nation, 
with  which  there  can  be  no  interference  *  by  any  state  [  *  412  1 
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legislation ;  that  a  treaty  permitting  the  ingress  of  foreignen 
into  the  United  States,  with  or  without  any  other  stipulation  than  a 
reciprocal  right  of  ingress  for  our  people  into  the  territories  of  the 
nation  with  which  the  treaty  may  be  made,  prevents  a  State  from 
imposing  a  poll-tax  or  personal  impost  upon  foreigners,  either  directly 
or  indirectly,  for  any  purpose  whatever,  as  a  condition  for  being 
landed  in  any  part  of  the  United  States,  whether  such  foreigners 
shall  come  to  it  for  commercial  purposes,  or  as  immigrants,  or  for 
temporary  visitation. 

Those  of  us  who  are  united  with  Mr.  Justice  Catron  in  giving  the 
judgments  in  these  cases,  concur  with  him  in  those  opinions.  Mr. 
Justice  M'Kinley  and  Mr.  Justice  Ghrier  have  just  said  so;  my  own 
concurrence  has  been  already  expressed ;  and  the  second  division  of 
Mr.  Justice  M' Lean's  opinion  contains  conclusions  identical  with 
those  of  Mr.  Justice  Catron,  concerning  the  unconstitutionality  of 
the  laws  of  Massachusetts  and  New  York,  on  account  of  the  conflict 
between  them  with  the  legislation  of  congress  and  with  treaty  stipu- 
lations. I  also  concur  with  Mr.  Justice  M'Kinley  in  his  interpreta* 
tion  of  the  9th  section  of  the  first  article  of  the  constitution ;  also 
with  Mr.  Justice  Grier,  in  his  opinion  in  the  ca^e  of  Norris  v.  The 
City  of  Boston. 

I  have  been  more  particular  in  speaking  of  the  opinions  of  Messrs. 
Justices  M'Lean  and  Catron  than  I  would  otherwise  have  been,  and 
of  the  points  of  agreement  between  them,  and  of  the  concurrence  of 
Messrs.  Justices  M'Kinley  and  Grier  and  myself  in  all  in  which  both 
opinions  agree,  because  a  summary  may  be  made  from  them  of  what 
the  court  means  to  decide  in  the  cases  before  us.  In  my  view,  after 
a  very  careful  perusal  of  those  opinions,  and  of  those  also  of  Mr. 
Justice  M'Kiidey  and  Mr.  Justice  Grier,  I  think  the  court  means  now 
to  decide :  — 

1.  That  the  acts  of  New  York  and  Massachusetts  imposing  a  tax 
upon  passengers,  either  foreigners  or  citizens,  coming  into  the  ports 
in  those  States,  either  in  foreign  vessels  or  vessels  of  the  United 
States,  from  foreign  nations  or  from  ports  in  the  United  States,  are 
unconstitutional  and  void,  being  in  their  nature  regulations  of  com- 
merce contrary  to  the  grant  in  the  constitution  to  congress  of  the 
power  to  regulate  commerce  with  foreign  nations  and  among  the 
several  States. 

2.  That  the  States  of  this  Union  cannot  constitutionally  tax  the 
commerce  of  the  United  States  for  the  purpose  of  paying  any  e3t- 
pense  incident  to  the  execution  of  their  police  laws ;  and  that  the 
commerce  of  the  United  States  includes  an  intercourse  of  persons,  as 
well  as  the  importation  of  merchandise. 
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3.  That  the  acts  of  Massachusetts  and  New  York  in 
question  *in  these  cases  conflict  with  treaty  stipulations  [  *413  ] 
existing  between  the  United  States  and  Great  Britain,  per- 
mitting the  inhabitants  of  the  two  countries  '<  freely  and  securely  to 
come,  with  their  ships  and  cargoes,  to  all  places,  ports,  and  rivers  in 
the  territories  of  each  country  to  which  .other  foreigners  are  permitted 
to  come,  to  enter  into  the  same,  and  to  remain  and  reside  in  any 
parts  of  said  territories,  respectively ;  also,  to  hire  and  occupy  houses 
and  warehouses  for  the  purposes  of  their  commerce,  and  generally 
the  merchants  and  traders  of  each  nation  respectively  shall  enjoy  the 
most  complete  protection  and  security  for  their  commerce,  but  sub- 
ject always  to  the  laws  and  statutes  of  the  two  countries  respec- 
tively;" and  that  said  laws  are  therefore  unconstitutional  and 
void. 

4.  That  the  congress  of  the  United  States  having  by  sundry  acts, 
passed  at  different  times,  admitted  foreigners  into  the  United  States 
with  their  personal  luggage  and  tools  of  trade,  free  from  all  duty  or 
imposts,  the  acts  of  Massachusetts  and  New  York,  imposing  any  tax 
upon  foreigners  or  immigrants  for  any  purpose  whatever,  whilst  the 
vessel  is  in  transitu  to  her  port  of  destination,  though  said  vessel  may 
have  arrived  within  the  jurisdictional  limits  of  either  of  the  States 
of  Massachusetts  and  New  York,  and  before  the  passengers  have  been 
landed,  are  in  violation  of  said  acts  of  congress,  and  therefore  uncon- 
stitutional and  void. 

5.  That  the  acts  of  Massachusetts  and  New  York,  so  far  as  they 
impose  any  obligation  upon  the  owners  or  consignees  of  vessels,  or 
upon  the  captains  of  vessels  or  freighters  of  the  same,  arriving  in  the 
ports  of  the  United  States  within  the  said  States,  to  pay  any  tax  or 
duty  of  any  kind  whatever,  or  to  be  in  any  way  responsible  for  the 
same,  for  passengers  arriving  in  the  United  States,  or  coming  from  a 
port  in  the  United  States,  are  unconstitutional  and  void,  being  con- 
trary to  the  constitutional  grant  to  congress  of  the  power  to  regulate 
commerce  with  foreign  nations  and  among  the  several  States,  and  to 
the  legislation  of  congress  under  the  said  power,  by  which  the  United 
States  have  been  laid  off  into  collection  districts,  and  ports  of  entry 
established  within  the  same,  and  commercial  regulations  prescribed, 
under  which  vessels,  their  cargoes  and  passengers,  are  to  be  admitted 
into  the  ports  of  the  United  States,  as  well  from  abroad  as  from  other 
ports  of  the  United  States.  That  the  act  of  New  York  now  in  ques- 
tion, so  far  as  it  imposes  a  tax  upon  passengers  arriving  in  vessels 
from  other  ports  in  the  United  States,  is  properly  in  this  case  before 
this  court  for  construction,  and  that  the  said  tax  is  unconstitutional 
and  void.     That  the  9th  section  of  the  Ist  article  of  the  constitution 
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includes  within  it  the  migration  of  other  persons,  as  well 
[  *  414  ]  *  as  the  importation  of  slaves,  and  in  terms  recognizes  that 

other  persons,  as  well  as  slaves,  may  be  the  subjects  of  im- 
portation and  commerce. 

6.  That  the  5th  clause  of  the  9th  section  of  the  1st  article  of  the 
constitution,  which  declares  that  ^  no  preference  shall  be  given  by  any 
regulation  of  commerce  or  revenue  to  the  ports  of  one  State  over 
those  of  another  State ;  nor  shall  vessels  bound  to  or  from  one  State, 
be  obliged  to  enter  clear,  or  pay  duties  in  another,''  is  a  limitation 
upon  the  power  of  congress  to  regulate  commerce  for  the  purpose  of 
producing  entire  commercial  equality  within  the  United  States,  and 
also  a  prohibition  upon  the  States  to  destroy  such  equality  by  any 
legislation  prescribing  a  condition  upon  which  vessels  bound  from 
one  State,  shall  enter  the  ports  of  another  State. 

7.  That  the  acts  of  Massachusetts  and  New  York,  so  far  as  they 
impose  a  tax  upon  passengers,  are  unconstitutional  and  void,  because 
each  of  them  so  far  conflicts  with  the  1st  clause  of  the  8th  section 
of  the  1st  article  of  the  constitution,  which  enjoins  that  all  duties, 
imposts,  and  excises  shall  be  uniform  throughout  the  United  States  ; 
because  the  constitutional  uniformity  enjoined  in  respect  to  duties 
and  imposts  is  as  real  and  obligatory  upon  the  States,  in  the  absence 
of  all  legislation  by  congress,  as  if  the  uniformity  had  been  made  by 
the  legislation  of  congress ;  and  that  such  constitutional  uniformity 
is  interfered  with  and  destroyed  by  any  State  imposing  any  tax  upon 
the  intercourse  of  persons  from  State  to  State,  or  from  foreign  coun- 
tries to  the  United  States. 

8.  That  the  power  in  congress  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States,  includes  navigation  upon  the 
high  seas,  and  in  the  bays,  harbors,  lakes,  and  navigable  waters  with- 
in the  United  States,  and  that  any  tax  by  a  State  in  any  way  affect- 
ing the  right  of  navigation,  or  subjecting  the  exercise  of  the  right  to 
a  condition,  is  contrary  to  the  aforesaid  grant 

9.  That  the  States  of  this  Union  may,  in  the  exercise  of  their 
police  powers,  pass  quarantine  and  health  laws,  interdicting  vessels 
coming  from  foreign  ports,  or  ports  within  the  United  States,  from 
landing  passengers  and  goods,  prescribe  the  places  and  time  for  ves- 
sels to  quarantine,  and  impose  penalties  upon  persons  for  violating 
the  same;  and  that  such  laws,  though  affecting  commerce  in  its 
transit,  are  not  regulations  of  commerce  prescribing  terms  upon 
which  merchandise  and  persons  shall  be  admitted  into  the  ports  of 
the  United  States,  but  precautionary  regulations  to  prevent  vessels 
engaged  in  commerce  from  introducing  disease  into  the  ports  to 
which  they  are  bound ;  and  that  the  States  may,  in  the  exercise  of 
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sach  police  power,  without  *  any  violation  of  the  power  in  [  *  415  ] 
congress  to  regulate  commerce,  exact  from  the  owner  or 
consignee  of  a  quarantined  vessel,  and  from  the  passengers  on  board 
of  her,  such  fees  as  will  pay  to  the  State  the  cost  of  their  detention 
and  of  the  purification  of  the  vessel,  cargo,  and  apparel  of  the  per- 
sons on  board. 

Having  done  what  I  thought  it  was  right  to  do  to  prevent  here- 
after any  misapprehension  of  what  the  court  now  means  to  decide, 
I  will  give  some  reasons,  in  addition  to  those  which  have  been  urged 
by  my  associates,  in  support  of  our  common  result.  In  the  first 
place,  let  it  be  understood,  that,  in  whatever  I  may  say  upon  the 
power  which  congress  has  '^  to  regulate  commerce  with  foreign  na- 
tions, and  among  the  several  States,  and  with  the  Indian  iribes," 
the  internal  trade  of  a  State  is.  not  meant  to  be  included  ;  that  not 
being  in  any  way  within  the  regulating  power  of  congress. 

In  the  consideration,  too,  of  the  power  in  congress  to  regulate 
commerce,  I  shall  not  rely,  in  the  first  instance,  upon  what  may  be 
constitutionally  done  in  many  commercial  particulars,  as  well  under 
the  treaty-making  power  as  by  the  legislation  of  congress.  My  first 
object  is  to  show  the  plenitude  of  the  power  in  congress  from  the 
grant  itself,  without  aid  from  any  other  clause  in  the  constitution. 
The  treaty-making  power  for  commercial  purposes,  however,,  and 
other  clauses  in  the  constitution  relating  to  conmierce,  may  after- 
wards be  used  to  enforce  and  illustrate  the  extent  and  character  of 
the  power  which  congress  has  to  regulate  commerce.  It  is  a  grant 
of  legislative  power,  susceptible,  from  its  terms  and  the  subject  mat- 
ter, of  definite  and  indisputable  interpretation. 

Any  mere  comment  upon  the  etymology  of  the  words  "  regulate" 
and  ^'commerce  "  would  be  unsatisfactory  in  such  a  discussion.  But 
if  their  meaning,  as  they  were  used  by  the  framers  of  the  constitution, 
can  be  made  precise  by  the  subject-matter,  then  it  cannot  be  doubted 
that  it  was  intended  by  them  that  congress  should  have  the  legisla- 
tive power  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  States,  and  with  the  Indian  tribes,  to  the  exclusion  of  any 
regulation  for  such  commerce  by  any  one  of  the  States. 

All  commerce  between  nations  is  permissive  or  conventional. 
The  first  includes  every  allowance  of  it,  under  what  is  termed  by 
-writers  upon  international  law  the  liberty  or  freedom  of  commerce, 
its  allowance  by  statutes,  or  by  the  orders  of  any  magistracy  having 
the  power  to  exercise  the  sovereignty  of  a  nation  in  respect  to 
€X>mmerce.  Conventional  commerce  is,  of  course,  that  which  nations 
carry  on  with  each  other  under  treaty  stipulations.  With  colonial 
colonies,  commerce,  another  distinct  kind,  between  nations  and  their- 
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[  •  416  ]  colonies,  which  the  laws  *  of  nations  permit  the  former  to 
monopolize,  we  have  nothing  to  do  upon  this  occasion. 

Now,  what  commerce  was  in  fact,  at  least  so  far  as  European 
nations  were  concerned,  had  been  settled  beyond  all  dispute  before 
our  separation  from  the  mother  country.  It  was  well  known  to  the 
firamers  of  the  constitution,  in  all  its  extent  and  variety.  Hard  de- 
nials of  many  of  its  privileges  had  taught  them  what  it  was.  They 
were  familiar  with  the  many  valuable  works  upon  trade  and  inter- 
national law  which  were  written  and  published,  and  which  had  been 
circulated  in  England  and  in  the  colonies  from  the  early  part  of  the 
last  century  up  to  the  beginning  of  the  Revolution.  It  is  not  too 
much  to  say,  that  our  controversies  with  the  mother  country  upon 
the  subject  had  given  to  the  statesmen  in  America  in  that  day  more 
accurate  knowledge  of  all  that  concerned  trade  in  all  its  branches  and 
rights,  and  a  more  prompt  use  of  it  for  any  occasion,  than  is  now 
known  or  could  be  used  by  the  statesmen  and  jurists  of  our  own 
time.  Their  knowledge,  then,  may  well  be  invoked  to  measure  the 
constitutional  power  of  congress  to  regulate  commerce. 

Commerce  between  nations  or  among  States  has  several  branches. 
Martens,  in  his  Summary  of  the  Laws  of  Nations,  says:  "  It  con- 
sists in  selling  the  superfluity ;  in  purchasing  articles  of  necessity,  as 
well  productions  as  manufactures ;  in  buying  from  one  nation  and 
selling  to  another,  or  in  transporting  the  merchandise  from  the  seller 
to  the  buyer  to  gain  the  freight." 

<<  Generally  speaking,  the  conunerce  in  Europe  is  so  far  free,  that 
no  nation  refuses  positively  and  entirely  to  permit  the  subjects  of  an- 
other nation,  when  even  there  is  no  treaty  between  them,  to  trade 
with  its  possessions  in  or  out  of  Europe,  or  to  establish  themselves 
in  its  temtory  for  that  purpose.  A  state  of  war  forms  here  a  natural 
exception.  However,  as  long  as  there  is  no  treaty  existing,  every 
State  retains  its  natural  right  to  lay  on  such  commerce  whatever 
restriction  it  pleases.  A  nation  is  then  fully  authorized  to  prohibit 
the  entry  or  exportation  of  certain  merchandise,  to  institute  customs 
and  to  augment  them  at  pleasure,  to  prescribe  the  manner  in  which 
the  commerce  with  its  dominions  shall  be  carried  on,  to  point  out  the 
places  where  it  shall  be  carried  on,  or  to  exempt  from  it  certain  parts 
of  its  dominions,  to  exercise  freely  its  sovereign  power  over  the  for- 
eigners living  in  its  territories,  to  make  whatever  distinctions  between 
the  nations  with  whom  it  trades  it  may  find  conducive  to  its  interests." 

In  all  of  the  foregoing  particulars  congress  may  act  legislatively. 

It  is    conceded   that   the    States    may  not  do  so  in  any 

[  •417  ]  •  one  of  them ;  and  if,  in  virtue  of  the  power  to  lay  taxes, 

the  United  States  and  the  States  may  act  in  that  way  con- 
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sarrently  upon  foreigners  when  they  reside  in  a  State,  it  does  not  fol- 
low that  the  States  may  impose  a  personal  impost  upon  them,  as  the 
condition  of  their  being  permitted  to  land  in  a  port  of  the  United 
States.  ^  Duties  on  the  entry  of  merchandise  are  to  be  paid  indis- 
criminately by  foreigners  as  well  as  subjects.  Personal  imposts  it  is 
customary  not  to  exact  from  foreigners  till  they  have  for  some  time 
been  inhabitants  of  the  State."     Martens,  p.  97. 

Keeping,  then,  in  mind  what  commerce  is,  and  how  far  a  nation 
may  legally  limit  her  own  commercial  transactions  with  another  State, 
we  cannot  be  at  a  loss  to  determine,  from  the  subject-matter  of  the 
clause  in  the  constitution,  that  the  meaning  of  the  terms  used  in  it 
is  to  exclude  the  States  from  regulating  commerce  in  any  way,  except 
their  own  internal  trade,  and  to  confide  its  legislative  regulation 
completely  and  entirely  to  congress.  When  I  say  completely  and 
entirely  to  congress,  I  mean  all  that  can  be  included  in  the  term 
**  commerce  among  the  several  States ; "  subject,  of  course,  to  the 
right  of  the  States  to  pass  inspection  laws  in  the  mode  prescribed  by 
the  constitution,  to  the  prohibition  of  any  duty  upon  exports,  either 
from  one  State  to  another  State,  or  to  foreign  countries,  and  to  that 
commercial  uniformity  which  the  constitution  enjoins  respecting  all 
that  relates  to  the  introduction  of  merchandise  into  the  United  States, 
and  those  who  may  bring  it  for  sale,  whether  they  are  citizens  or  for- 
eigners, and  all  that  concerns  navigation,  whether  vessels  are  em- 
ployed in  the  transportation  of  passengers  or  freight,  or  both  ;  including 
idso  all  the  regulations  which  the  necessities  and  safety  of  navigation 
may  require.  ^^  Inspection  laws,  quatantine  laws,  health  laws  of 
every  description,  as  well  as  laws  for  regulating  the  internal  com- 
merce of  a  State,  and  those  which  respect  turnpike  f  oads,  ferries,  &c., 
are  component  parts  of  that  immense  mass  of  legislation  which  em- 
braces every  thing  within  the  territory  of  a  State  not  surrendered  to 
the  general  government." 

But  the  conclusion  derived  from  the  subject-matter  of  the  clause, 
as  I  have  just  stated  it,  is  strengthened  particularly  by  what  may  be 
done  in  respect  to  commerce  by  treaty,  and  by  other  clauses  in  the  con- 
stitution relating  to  commerce.  Martens,  p.  151,  says :  <<  The  mere 
general  liberty  of  trade,  such  as  it  is  acknowledged  at  present  in  Eu- 
rope, being  too  vague  to  secure  to  a  nation  all  the  advantages  it  is 
necessary  it  should  derive  from  its  commerce,  commercial  powers 
have  been  obliged  to  have  recourse  to  treaties  for  their  mutual 
benefit.  The  number  of  these  treaties  is  considerably  aug- 
mented tfince  the  *  sixteenth  century.  However  they  may  [  *  418  j 
differ  in  their  conditions,  they  turn  generally  on  these  thr^e 
points :    1.  On  commerce  in  time  of  peace.    2.  On  the  measures  to 
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be  pursued  with  respect  to  commerce  and  commercial  subjects  in 
ci(se  of  rupture  between  the  parties.  3.  On  the  commerce  of  the  con- 
tracting party  that  may  happen  to  remain  neuter,  while  the  other 
contracting  party  is  at  war  with  a  third  power.  With  respect  to  the 
first  point  the  custom  is :  1.  To  settle  in  general  the  privileges  that 
the  contracting  parties  grant  reciprocally  to  their  subjects.  2.  To 
enter  into  the  particulars  of  the  rights  to  be  enjoyed  by  their  subjects, 
as  well  with  respect  to  their  property  as  to  their  personal  rights. 
Particular  care  is  usually  taken  to  provide  for  the  free  enjoyment  of 
their  fbUgion;  for  their  right  to  the  benefit  of  the  laws  of  the 
country ;  for  the  security  of  the  books  of  commerce,  &c.  3.  To 
mention  specifically  the  kinds  of  merchandise  which  are  to  be  admits 
ted,  to  be  imported  or  exported,  and  the  advantages  to  be  granted 
relatively  to  customs,  tonnage,  &c. 

^'  With  respect  to  the  rights  and  immunities  in  case  of  a  rupture 
between  the  parties,  the  great  objects  to  be  obtained  are :  1.  An  ex- 
emption from  seizure  of  the  person  or  effects  of  the  subjects  residing 
in  the  territory  of  the  other  contracting  power.  2.  To  fix  the  time 
which  they  shall  have  to  remove  with  .their  property  out  of  the  terri- 
tory. 3.  Or  to  point  out  the  conditions  on  which  they  may  be  per- 
mitted to  remain  in  the  enemy's  country  during  the  war. 

'^  In  specifying  the  rights  of  commerce  to  be  enjoyed  by  the  neu- 
tral power,  it  is  particularly  necessary :  1.  To  exempt  its  vessels  from 
embargo.  2.  To  specify  the  merchandise  which  is  to  be  accounted 
contraband  of  war,  and  to  settle  the  penalties  in  case  of  contraven- 
tion. 3.  To  agree  on  the  manner  in  which  vessels  shall  be  searched 
at  sea.  4.  To  stipulate  whether  neutral  bottoms  are  to  make  neutral 
goods  or  not" 

It  seems  to  me,  when  such  regulations  of  commerce  as  may  be 
made  by  treaty  are  considered  in  connection  with  that  clause  in  the 
constitution  giving  to  congress  the  power  to  regulate  it  by  legislation, 
and  also  in  connection  with  the  restraints  upon  the  States  in  the  10th 
section  of  the  first  article  of  the  constitution,  in  respect  to  treaties 
and  commerce,  that  the  States  have  parted  with  all  power  over  com- 
merce, except  the  regulation  of  their  internal  trade.  The  restraints 
in  that  section  are,  that  no  State  shall  enter  into  any  treaty,  alliance, 
or  confederation ;  no  State  shall,  without  the  consent  of  congress,  lay 
any  duties  on  imports  or  exports,  except  what  may  be  necessary  fox 
executing  its  inspection  laws ;  no  State  shall,  without  the 
[  *419  ]  consent  of  congress,  lay  any  duty  of  tonnage,  *or  enter 
into  any  agreement  or  compact  with  another  State  or  with 
a  foreign  power. 

The  States,  then,  cannot  regulate  commerce  by  a  treaty  or  compaoti 
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and  before  it  can  be  claimed  that  they  may  do  so  in  any  way  by  leg- 
islation, it  must  be  shown  that  the  surrender  which  they  have  made 
to  a  common  government  to  regulate  commerce  for  the  benefit  of  all 
of  them  has  been  done  in  terms  which  necessarily  imply  that  the 
same  power  may  be  used  by  them  separately,  or  that  the  power  in 
congress  to  regulate  commerce  has  been  modified  by  some  other 
clause  in  the  constitution.  No  such  modifying  clause  exists.  The 
terms  used  do  not,  in  their  ordinary  import,  admit  of  any  exception 
from  the  ejftixeness  of  the  power  in  congress  to  regulate  commerce 
with  foreign  nations,  and  among  the  several  States,  and  with  the  In- 
dian tribes.  The  exercise  of  any  such  power  of  regulation  by  the 
States,  or  any  one  or  more  of  them,  would  conflict  with  the  consti- 
tutional authority  of  the  United  States  to  regulate  commerce  by  leg- 
islation and  by  treaty,  and  would  measurably  replace  the  States  in 
tiieir  commercial  attitude  to  each  other  as  they  stood  under  the  arti- 
cles of  confederation,  and  not  as  they  meant  to  be  when  "  we,  the 
people  of  the  United  States,"  in  their  separate  sovereignties,  as  they  ex- 
isted under  the  articles  of  confederation,  superseded  the  latter  by  their 
ratification  of  *<  the  constitution  for  the  United  States  of  America." 

In  what  I  have  said  concerning  commercial  regulations  under  the 
treaty-making  power,  I  do  not  mean  to  be  understood  as  saying  that 
by  treaty  all  regulation  of  commerce  can  be  made,  independentiy  of 
legislation  by  congress.  That  question  I  do  not  enter  into  here,  for 
in  such  cases  as  are  now  before  the  court  I  have  no  right  to  do  so. 
It  has  only  been  alluded  to  by  me  to  prevent  any  such  inference  from 
being  made. 

Apply  the  foregoing  reasoning  to  the  acts  of  Matoachusetts  and 
New  York,  and  whatever  may  be  the  motive  for  such  enactments  or 
their  legislative  denomination,  if  they  practically  operate  as  regula- 
tions of  commerce,  or  as  restraints  upon  navigation,  they  are  uncon- 
stitutionaL  When  they  are  considered  in  connection  with  the  existing 
legislation  of  congress  in  respect  to  trade  and  navigation,  and  with 
treaty  stipulations,  they  are  certainly  found  to  be  in  conflict  with  the 
supreme  law  of  the  land. 

But  those  acts  conflict  also  with  other  clauses  in  the  constitution 
relating  to  commerce  and  navigation ;  also,  with  that  clause  which 
declares  that  duties;  imposts,  and  excises  shall  be  uniform  throughout 
the  United  States.  Not  in  respect  to  excises,  for  those  be- 
ing taxes  upon  the  consumption  or  retail  sale  *  of  commod-  [  *  420  ] 
ities,  the  States  have  a  power  to  lay  them  as  well  as 
congress.  Not  so,  however,  as  to  duties  and  imposts  ;  the  first,  in  its 
ordinary  taxing  sense,  being  taxes  or  customs  upon  merchandise; 
and  an  impost  being  also,  in  its  restrained  sense,  a  duty  upon  im- 
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ported  goods,  but  also,  in  its  more  enlarged  meaning,  any  tax  or 
imposition  upon  persons.  Notwithstanding  what  may  have  other- 
wise  been  said,  I  was  brought  to  the  conclusion,  in  my  consideration 
of  the  taxing  power  of  congress,  before  these  cases  were  before 
us,  that  there  was  no  substantial  reason  for  supposing  it  was  used 
by  the  framers  of  the  constitution  exclusively  in  its  more  confined 
sense. 

.  But  I  return  to  those  clauses  with  which  I  have  said  the  acts  in 
question  conflict.  It  will  be  conceded  by  all  that  the  5fh  clause  of 
the  9th  section  of  the  1st  article  of  the  constitution,  declaring  that 
"  no  preference  shall  be  given  by  any  regulation  of  commerce  or  rev- 
enue to  the  ports  of  one  State  over  those  of  another,"  was  intended 
to  establish  among  them  a  perfect  equality  in  commerce  and  naviga- 
tion. That  all  should  be  alike,  in  respect  to  commerce  and  naviga- 
tion, is  an  enjoined  constitutional  equality,  which  can  neither  be 
interrupted  by  congress  nor  by  the  States.  When  congress  enacts 
regulations  of  commerce  or  revenue,  it  does  so  for  the  United  States, 
and  the  equality  exists.  When  a  State  passes  a  law  in  any  way 
acting  upon  commerce,  or  one  of  revenue,  it  can  only  do  so  for  itself^ 
and  the  equedity  is  destroyed.  In  such  a  case  the  constitution  would 
be  violated,  both  in  spirit  and  in  letter. 

Again,  it  is  declared  in  the  1st  clause  of  the  8th  section  of  the 
1st  article  of  the  constitution,  that  all  duties,  imposts,  and  excises, 
shall  be  uniform  throughout  the  United  States ;  that  is,  first,  that 
when  congress  lays  duties,  imposts,  or  excises,  they  shall  be  uniform ; 
and  secondly,  that  if,  in  the  exercise  of  the  taxing  power,  congress  shall 
not  lay  duties  or  imposts  upon  persons  and  particular  things  imported, 
the  States  shall  not  destroy  the  uniformity,  in  the  absence  of  regula- 
tion, by  taxing  either.  Things  imported,  it  is  admitted,  the  States 
cannot  tax,  whether  congress  has  made  them  dutiable  articles  or  free 
goods ;  but  persons,  it  is  said,  they  can,  because  a  State's  right  to  tax 
is  only  restrained  in  respect  to  imports  and  exports,  and,  as  a  person 
is  not  an  import,  a  tax  or  duty  may  be  laid  upon  him  as  the  condition 
of  his  admission  into  the  State. 

But  this  is  not  a  correct  or  full  view  of  the  point  A  State's  right 
to  tax  may  only  be  limited  to  the  extent  mentioned ;  but  that  does 
not  give  the  State  the  right  to  tax  a  foreigner  or  person  for  coming 
into  one  of  the  States  of  the  United  States.  That  would  be  a  tax 
or  revenue  act,  in  the  nature  of  a  regulation  of  commerce, 
[  *421  ]  acting  upon  navigation.  It  is  not  a  disputable  *  point,  that| 
under  the  power  given  to  congress  to  lay  and  collect  taxes, 
duties,  imposts,  and  excises,  it  may,  in  the  exercise  of  its  power  to 
regulate  commerce,  tax  persons  as  well  as  things,  as  the  condition  of 
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ttieir  admission  into  the  United  States.  To  lay  and  collect  taxes, 
duties,  and  imposts,  gives  to  congress  a  plenary  power  over  all  per- 
sons and  things  for  taxation,  except  exports.  Such  is  the  received 
meaning  of  the  word  taxes  in  its  most  extended  sense,  and  always 
BO  when  it  is  not  used  m  contradistinction  to  terms  of  taxation,  hav- 
ing a  limited  meaning  as  to  the  objects  to  which,  by  usage,  the  terms 
apply.  It  is  in  the  constitution  used  in  both  senses.  In  its  extended 
sense,  when  it  is  said  that  congress  may  lay  and  collect  taxes ;  and  in 
a  more  confined  sense,  in  contradistinction  to  duties,  imposts,  and 
excises. 

The  power,  then,  to  tax,  and  the  power  to  regalate  commerce,  give 
to  congress  the  right  to  tax  persons  who  may  come  into  the  United 
States,  as  a  regulation  of  commerce  and  navigation.  I  have  already 
mentioned,  among  the  restraints  which  nations  may  impose  upon 
the  liberty  or  fireedom  of  commerce,  those  which  may  be  put  upon 
foreigners  coming  into  or  residing  within  their  territories.  This  right 
exists  to  its  fullest  extent,  as  a  portion  of  -the  commercial  rights  of 
nations,  when  not  limited  by  treaties. 

The  power  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  States,  having  been  given  to  congress,  congress  may,  but 
the  States  cannot,  tax  persons  for  coming  into  the  United  States. 

.  It  ia  urged,  however,  in  reply  to  what  has  just  been  said,  that,  as 
the  power  to  regulate  commerce  and  the  right  to  levy  taxes  are  dis- 
tinct and  substantive  powers,  the  first  cannot  be  used  to  limit  the 
right  of  the  States  to  tax,  beyond  the  prohibition  upon  them  not  to 
tax  exports  or  imports.  The  proposition  is  rightly  stated,  but  what 
is  gained  in  these  cases  from  it  ?  Nothing.  The  sums  directed  to 
be  paid  by  or  for  passengers  are  said  to  be  taxes  which  the  States 
have  a  right  to  impose,  in  virtue  of  their  police  powers,  either  to  pre- 
vent the  evils  of  pauperism  or  to  protect  their  inhabitants  from  ap- 
prehended disease.  But  the  qliestion  in  these  cases  is,  not  whether 
the  States  may  or  may  not  tax,  but  whether  they  can  levy  a  tax  upon 
passengers  coming  into  the  United  States  under  the  authority  and 
sanction  of  the  laws  of  congress  and  treaty  stipulations. 

The  right  in  a  nation  or  Stat^  occurs  —  not  in  all  cases,  for  there 
are  international  exceptions  —  upon  all  persons  and  things  when  they 
come  or  are  brought  within  the  territory  of  a  State.  Not,  however, 
because  the  person  or  thing  is  within  the  territory,  but  because  they 
are  under  the  sovereignty  or  political  jurisdiction  of  the 
•  State.  If  not  vnthin  the  latter,  the  right  to  tax  does  not  [  *  422  ] 
arise  until  that  event  occurs.  States  may  have  territorial 
jurisdiction  for  most  of  the  purposes  of  sovereignty,  without  politi* 
cal  jurisdiction  for  some  of  them. 
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The  distinction  is  not  mine.  It  has  been  long  since  made  by 
jurists  and  writers  upon  national  law,  because  the  history  of  nations 
from  an  early  antiquity  until  now,  shows  such  relations  between 
them.  The  framers  of  the  constitution  acted  upon  it  throughout,  in 
all  the  sovereign  powers  which  they  proposed  that  the  States  should 
yield  to  the  United  States.  Martens  properly  says,  that,  to  have  a 
just  idea  of  the  states  of  which  Europe  is  composed,  we  must  dis- 
tinguish those  which  are  absolutely  sovereign,  from  those  which  are 
but  demi-sovereign.  The  states  of  the  German  empire,  for  instance, 
and  the  Italian  princes  who  acknowledge  their  submission  to  ihe 
empire,  and  the  Oerman  states,  in  their  present  diet  for  great  national 
purposes,  with  a  vicar  at  its  head,  overtopping  in  might  and  majesty, 
but  with  regulated  power,  all  before  who  have  been  emperors  of 
Gtermany.  I  do  not  mean  to  say  that  the  States  of  this  Union  are 
demi-sovereign  to  the  general  government  in  the  sense  in  which  some 
of  the  nations  in  Europe  are  to  other  nations ;  but  that  such  con- 
nection between  those  nations  furnishes  the  proof  of  the  distinction 
between  territorial  sovereignty  and  political  sovereignty.  The  sov- 
ereignty of  these  States  and  that  of  the  United  States,  in  all  consti- 
tutional particulars,  have  a  different  origin.  But  I  do  mean  to  say, 
that  the  distinction  between  territorial  and  political  jurisdiction  arises, 
whether  the  association  be  voluntary  between  States,  or  otherwise. 
Whenever  one  power  has  an  exterritorial  right  over  the  territory  or 
sovereignty  of  another  power,  it  is  called  by  writers,  "  a  parti^  right 
of  sovereignty."  Is  not  that  exactly  the  case  between  the  United 
States,  as  a  nation,  and  the  States?  Do  not  the  constitutional 
powers  of  the  United  States  act  upon  the  territory,  as  well  as  upon 
the  sovereignty,  of  the  States,  to  the  extent  of  what  was  their  sov- 
ereignty before  they  yielded  it  to  the  United  States  ?  Can  any  one 
of  the  sovereign  powers  of  the  United  States  be  carried  out  by  legis- 
lation, without  acting  upon  the  territory  and  sovereignty  of  the 
States  ?  This  being  so,  congress  may  say,  and  does  say,  whence  a 
voyage  may  begin  to  the  United  States,  and  where  it  may  end  in  a 
State  of  the  United  States.  Though  in  its  transit  it  enters  the  terri- 
tory of  a  State,  the  political  jurisdiction  of  the  State  cannot  interfere 
with  it  by  taxation  in  any  way  until  the  voyage  has  ended ;  not  until 
the  persons  who  may  be  brought  as  passengers  have  been  landed,  or 
the  goods  which  may  have  been  entered  as  merchandise  have  passed 

from  the  hands  of  the  importer,  or  have  been  made  by  him- 
[  •423  ]  self  •  a  portion  of  the  mass  of  the  general  property  of  the 

State.  It  is  upon  this  distinction  between  territorial  and 
political  jurisdiction  that  the  case  of  Brown  v.  Maryland,  12  Wheat 
419,  rests.  Without  it,  it  has  no  other  foundation,  although  it  is  not 
80  expressed  in  the  opinion  of  the  court. 
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In  these  cases,  the  laws  complained  of  meet  the  vessels  when  they 
have  arrived  in  the  harbor,  on  the  way  to  the  port  to  which  they  are 
bound,  before  the  passengers  have  been  landed.  And  before  they 
are  landed,  they  are  met  by  superadded  conditions  in  the  shape  of  a 
tax,  with  which  it  is  said  they  must  comply,  or  which  the  captain 
must  pay  for  them,  before  they  are  permitted  to  land.  Certainly,  it 
is  not  within  the  political  jurisdiction  of  a  State,  in  such  eircum- 
stances  of  a  voyage,  to  tax  passengers. 

But  it  is  said,  notwithstanding,  that  the  tax  may  be  laid  in  virtue 
of  police  power  in  the  States,  never  surrendered  by  them  to  the 
United  States.  A  proper  understanding  of  the  police  power  of  a 
nation  will  probably  remove  the  objection  from  the  minds  of  those 
who  made  it.  What  is  the  supreme  police  power  of  a  State  ?  It  is 
one  of  the  different  means  used  by  sovereignty  to  accomplish  that 
great  object,  the  good  of  the  State.  It  is  either  national  or  municipal, 
in  the  confined  application  of  that  word  to  corporations  and  cities. 
It  was  used  in  the  argument  invariably  in  its  national  sen§e.  In  that 
sense  it  comprehends  the  restraint  which  nations  may  put  upon  the 
liberty  of  entry  and  passage  of  persons  into  different  countries,  for 
the  purposes  of  visitation  or  commerce. 

The  first  restraint  that  nations  reserve  to  themselves,  is  the  right 
to  be  informed  of  the  name  and  quality  of  every  foreigner  that  ar- 
rives. That,  and  no  more  than  that,  was  Miln's  case,  11  Pet.  102. 
Nations  have  a  right  to  keep  at  a  distance  all  suspected  persons ;  to 
forbid  the  entry  of  foreigners  or  foreign  merchandise  of  a  certain 
description,  as  circumstances  may  require.  In  a  word,  it  extends  to 
every  person  and  every  thing  in  the  territory ;  and  foreigners  are  sub* 
ject  to  it,  as  well  as  subjects  to  the  State,  except  only  ministers  and 
other  diplomatic  functionaries ;  and  they  are  bound  to  observe  muni 
cipal  police,  though  not  liable  to  its  penalties. 

**  The  care  of  hindering  what  might  trouble  the  internal  tranquil- 
lity and  security  of  the  State,  is  the  basis  of  the  police,  and  author- 
izes the  sovereign  to  make  laws  and  establish  institutions  for  that 
purpose,  and  as  every  foreigner  living  in  the  State  ought  to  concur 
in  promoting  the  object,  even  those  who  enjoy  the  right  exterritorially, 
(such  as  sovereigns  and  ministers,)  cannot  dispense  with  observing 
the  laws  of  police,  although  in  case  of  transgression  they  cannot  be 
punished  like  native  or  temporary  subjects  of  the  State." 

•  PoUce  powers,  then,  and  sovereign  powers,  are  the  same,  [  •  424  ] 
the  former  being  considered  so  many  particular  rights  under 
that  name  or  word  collectively  placed  in  the  hands  of  the  sovereign. 
CSertainly,  the  States  of  this  Union  have  not  retained  them  to  the 
extent  of  the  preceding  enumeration.     How  much  of  it  have  th9 
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States  retained?  I  answer,  unhesitatingly,  all  necessary  to  their 
internal  government.  Generally,  all  not  delegated  by  them  in  the 
articles  of  confederation  to  the  United  States  of  America ;  all  not 
yielded  by  them  under  the  constitution  of  the  United  States.  Among 
them,  qualified  rights  to  protect  their  inhabitants  by  quarantine  from 
disease ;  imperfect  and  qualified,  because  the  commercial  power 
which  congress  has,  is  necessarily  connected  with  quarantine.  And 
congress  may,  by  adoption,  presently  and  for  the  future,  provide  for 
the  observance  of  such  state  laws,  making  such  alterations  as  the 
interests  and  conveniences  of  commerce  and  navigation  may  require, 
always  keeping  in  mind  that  the  great  object  of  quarantine  shall  be 
secured. 

Such  has  been  the  interpretation  of  the  rights  of  the  States  to 
quarantine,  and  of  that  of  congress  over  it,  firom  the  beginning  of  the 
federal  government.  Under  it,  the  States  and  the  United  States, 
bdth  having  measurably  concurrent  rights  of  legislation  in  the  mat- 
ter, have  reposed  quietly  and  without  any  harm  to  either,  until  the 
acts  now  in  question  caused  this  controversy.  The  act  of  February 
25, 1799, 1  Stats,  at  Large,  619,  will  show  this. 

By  that  act,  collectors,  revenue  officers,  masters  and  crews  of  reve- 
nue cutters,  and  military  officers  in  command  of  forts  upon  the  coast, 
are  required  to  aid  in  the  execution  of  the  State's  quarantine  laws. 
But  then,  and  it  may  be  observed  particularly  in  reference  to  the  acts 
of  Massachusetts  and  New  York,  now  in  question,  the  law  provides 
that  nothing  in  the  act  "  shall  enable  a  State  to  collect  a  duty  of 
tonnage  or  impost,  without  the  consent  of  congress ; "  that  no  part 
of  the  cargo  of  any  vessel  shall  in  any  case  be  taken  out,  otherwise 
than  as  by  law  is  cdlowed,  or  according  to  the  regulations  thereinaftear 
established ;  thus  showing  that  the  State's  quarantine  power  over  the 
cargo,  for  the  purpose  of  purifying  it  or  the  vessel,  has  been  taken 
away.  By  the  2d  section  of  the  same  act,  the  power  of  the.  States 
in  respect  to  warehouses  and  other  buildings  for  the  purification  of 
the  cargo  is  also  taken  away,  and  exclusively  assumed  by  the  United 
States.  And  by  the  3d  section,  in  order  that  the  States  may  be  sub- 
jected to  as  little  expense  as  possible,  and  that  the  safety  of  the  pub- 
lic revenue  may  not  be  lessened,  it  is  provided  that  the  United  States, 
under  the  orders  of  the  President  of  the  United  States,  shall 
[  *  425  ]  purchase  or  erect  *  suitable  warehouses,  with  wharves  and 
inclosures  for  goods  and  merchandise  taken  from  vessels 
subject  to  quarantine,  or  other  restraint,  pursuant  to  the  health  lavTS 
of  any  State.  And  in  regard  to  the  word  imposts,  in  the  1st  section 
of  the  act,  I  may  here  remark,  though  I  have  heretofore  given  its 
meaning,  that  it  means  in  the  act,  as  well  as  it  does  in  the  constitu- 
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tion,  personal  imposts  upon  a  foreigner  enjoying  the  protection  of  a 
State ;  or  it  may  be  a  condition  of  his  admission,  Martens,  97,  as 
well  as  any  tax  or  duty  upon  goods ;  and  Martens,  as  well  as  all  othei 
jurists  and  writers  upon  international  law,  uses  the  word  in  the  sense 
I  have  said  it  has,  also,  as  **  imposts  on  real  estates  and  duties  on 
the  entry  and  consumption  of  merchandises."    pp.  97,  98. 

But  further,  by  the  police  power  in  the  States  they  have  reserved 
the  right  to  be  informed  of  the  name  and  quality  of  every  foreigner 
that  arrives  in  the  State,  This,  and  no  more  than  this,  was  Miln's 
case,  in  11  Pet  102.  But  after  they  have  been  landed,  as  is  said  in 
Mihi's  case.  And  it  was  surprising  to  me,  in  the  argument  of  these 
cases,  that  that  admission  in  Miln's  case  was  overlooked  by  those 
who  spoke  in  favor  of  the  constitutionality  of  the  laws  of  Massa- 
chusetts and  New  York ;  for  the  right  of  New  York  to  a  list  of  pas- 
sengers, notwithstanding  the  passenger  laws  of  the  United  States,  is 
put  upon  the  ground  that  those  laws  <<  affect  passengers  whilst  on 
their  voyage,  and  until  they  shall  have  landed."  And  ^^  after  that, 
and  when  they  shall  have  ceased  to  have  any  connection  with  the 
ship,  and  when,  therefore,  they  shall  have  ceased  to  be  passengers, 
the  acts  of  congress  applying  to  them  as  such,  and  only  professing 
to  legislate  in  relation  to  them  as  such,  have  then  performed  their 
office,  and  can  with  no  propriety  of  language  be  said  to  come  in  con- 
flict with  the  law  of  a  State,  whose  operation  only  begins  where  that 
of  the  laws  of  congress  ends."  That  is,  that  the  passenger  acts,  as 
my  brother  Catron  has  shown  in  his  opinion,  extend  to  his  protec- 
tion from  all  state  interference,  by  taxation  or  otherwise,  from  the 
time  of  his  embarkation  abroad  until  he  is  landed  in  the  port  of  the 
United  States  for  which  the  vessel  sailed. 

The  States  have  also  reserved  the  police  right  to  turn  off  from 
their  territories  paupers,  vagabonds,  and  fugitives  from  justice.  But 
they  have  not  reserved  the  use  of  taxatipn  universally  as  the  means  to 
accomplish  that  object,  as  they  had  it  before  they  became  the  United 
States.  Having  surrendered  to  the  United  States  the  sovereign' po- 
lice power  over  commerce,  to  be  exercised  by  congress  or  the  treaty- 
making  power,  it  is  necessarily  a  part  of  the  power  of  the  United 
States  to  determine  who  shall  come  to  and  reside  in  the 
United  States  for  *  the  purposes  of  trade,  independently  of  [  *  426  ] 
every  other  condition  of  admittance  which  the  States  may 
attempt  to  impose  upon  such  persons.  When  it  is  done  in  either 
way,  the  United  States,  of  course,  subject  the  foreigner  to  the  laws 
of  the  United  States,  and  cannot  exempt  him  from  the  internal 
power  of  police  of  the  States  in  any  particular  in  which  it  is  not 
constitutLonally  in  conflict  with  the  laws  of  the  United  States.     And 


166         SUPREME  COURT  OF  THE  UNITED  STATES. 

Passenger  Cases. — Mr.  Justice  Wayne's  Opinion.    7  H. 

in  this  sense  it  is  that,  in  treaties  providing  for  sach  mutaal  admi&* 
sion  of  foreigners  between  nations,  it  is  universally  said,  <<  but  sub« 
ject  always  to  the  laws  and  statutes  of  the  two  countries  respective- 
ly ; "  but  certainly  not  to  such  of  the  laws  of  a  State  as  would 
exclude  the  foreigner,  or  which  add  another  condition  to  his  admis- 
sion into  the  United  States. 

And  further,  I  may  here  remark  that  this  right  of  taxation  claimed 
for  the  States  upon  foreign  passengers  is  inconsistent  with  the  natu- 
ralization clause  in  the  constitution,  and  the  laws  of  congress  regulat- 
ing it.  If  a  State  can,  by  taxation  or  otherwise,  direct  upon  what 
terms  foreigners  may  come  into  it,  it  may  defeat  the  whole  and  long- 
cherished  policy  of  this  country  and  of  the  constitution  in  respect  to 
immigrants  coming  to  the  United  States. 

But  I  have  said  the  States  have  the  right  to  turn  off  paupers,  vag- 
abonds, and  fugitives  fix>m  justice,  and  the  States  where  slaves  are 
have  a  constitutional  right  to  exclude  all  such  as  are,  from  a  common 
ancestry  and  country,  of  the  same  class  of  men.  And  when  con- 
gress shall  legislate,*- if  it  be  not  disrespectful  for  one  who  is  a 
member  of  the  judiciary  to  suppose  so  absurd  a  thing  of  another 
department  of  the  government,  —  to  make  paupers,  vagabonds,  sus- 
pected persons,  and  fugitives  &om  justice  subjects  of  admission  into 
the  United  States,  I  do  not  doubt  it  will  be  found  and  declared,  should 
it  ever  become  a  matter  for  judicial  decision,  that  such  persons  are 
not  within  the  regulating  power  which  the  United  States  have  over 
commerce.  Paupers,  vagabonds,  and  fugitives  never  have  been  sub- 
jects of  rightful  national  intercourse,  or  of  commercial  regulations, 
except  in  the  transportation  of  them  to  distant  colonies  to  get  rid  of 
them,  or  for  punishment  as  convicts.  They  have  no  rights  of  nation- 
al intercourse ;  no  one  has  a  right  to  transport  them,  without  author- 
ity of  law,  from  where  they  are  to  any  other  place,  and  their  only 
rights  where  they  may  be  are  such  as  the  law  gives  to  all  men  who 
have  not  altogether  forfeited  its  protection. 

The  States  may  meet  such  persons  upon  their  arrival  in  port,  and 
may  put  them  under  all  proper  restraints.  They  may  prevent  them 
from  entering  their  territories,  may  carry  them  out  or  drive 
[  •  427  ]  them  off.  But  can  such  a  police  power  be  rightfully  *  exer- 
cised over  those  who  are  not  paupers,  vagabonds,  or  fugi- 
tives from  justice  ?  The  international  right  of  visitation  forbids  it. 
The  freedom  or  liberty  of  commerce  allowed  by  all  European  nations 
to  the  inhabitants  of  other  nations  does  not  permit  it ;  and  the  con- 
stitutional obligations  of  the  States  of  this  Union  to  the  United 
States,  in  respect  to  commerce  and  navigation  and  naturalization, 
have  qualified  the  original  discretion  of  the  States  as  to  who  shall 
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come  and  live  in  the  United  States.  Of  the  extent  of  those  qualifi- 
cations, or  what  may  be  the  rights  of  the  United  States  and  the 
States  individually  in  that  regard,  I  shall  not  speak  now. 

But  it  was  assumed  that  a  State  has  unlimited  discretion,  in  vir- 
tue of  its  unsurrendered  police  power,  to  determine  what  persons 
shall  reside  in  it.  Then  it  was  said  to  follow,  that  the  State  can 
remove  all  persons  who  are  thought  dangerous  to  its  welfare ;  and 
to  this  right  to  remove,  it  was  said,  the  right  to  determine  who  shall 
enter  the  State  is  an  inseparable  incident 

That  erroneous  proposition  of  the  State's  discretion  in  this  matter 
has  led  to  all  the  more  mistaken  inferences  made  from  it  The  error 
arose  firom  its  having  been  overlooked  that  a  part  of  the  supreme 
police  power  of  a  nation  is  identical,  as  I  have  shown  it  to  be,  with 
its  sovereignty  over  commerce.  Or,  more  properly  speaking,  the 
regulation  of  commerce  is  one  of  those  particular  rights  collectively 
placed  in  the  hands  of  the  sovereign  for  the  good  of  the  State. 
Until  it  is  shown  that  the  police  power  in  one  of  its  particulars  is 
not  what  it  has  just  been  said  to  be,  the  discretion  of  a  State  of  this 
Union  to  determine  what  persons  may  come  to  and  reside  in  it,  and 
what  persons  may  be  removed  firom  it,  remains  unproved.  It  cannot 
be  proved,  and  the  laws  of  Massachusetts  and  New  York  derive  no 
support  firom  police  power  in  favor  of  their  constitutionality. 

Some  reliance  in  the  argument  was  put  upon  the  cases  of  Holmes 
V.  Jennison,  14  Pet  540,  Groves  v.  Slaughter,  15  Pet.  449,  and  Prigg 
t7.  Commonwealth  of  Pennsylvania,  16  Pet  539,  to  maintain  the 
discretion  of  a  State  to  say  who  shall  come  to  and  live  in  it  Why 
either  case  should  have  been  cited  for  such  a  purpose  I  was  at  a  loss 
to  know,  and  have  been  more  so  firom  a  subsequent  examination 
of  each  of  them. 

All  that  is  decided  in  the  case  of  Holmes  v.  Jennison  is,  that  the 
States  of  this  Union  have  no  constitutional  power  to  give  up  fugi- 
tives firom  justice  to  the  authorities  of  a  nation  firom  which  they 
have  iSed.  That  it  is  not  an  international  obligation  to  do  so,  and 
that  all  authoriiy  to  make  treaties  for  such  a  purpose  is  in  the  United 
States. 

*  The  point  ruled  in  the  case  of  Groves  v.  Slaughter  is,  [  *  428  ] 
that  the  State  of  Mississippi  could  constitutionally  prohibit 
negroes  firom  being  brought  into  that  State  for  sale  as  merchandise, 
but  that  the  provision  in  her  constitution  required  legislation  before 
it  acted  upon  the  subject-matter. 

The  case  of  Prigg  v.  The  Commonwealth  of  Pennsylvania  is 
inapplicable  to  the  cases  before  us,  except  in  the  support  which  it 
gives  to  the  construction  of  the  police  power,  as  stated  in  this  opin- 
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ion,  —  that  it  is  applicable  to  idlers,  vagabonds,  paupers,  and,  I  may 
add,  fugitives  from  justice,  and  suspected  persons.     . 

Miln's  case  I  will  speak  of  hereafter,  and  now  only  say  that  no 
point  was  ruled  in  it,  either  in  respect  to  commerce  or  the  right  of  the 
State  to  a  list  of  passengers  who  may  come  by  sea  into  New  York 
after  they  had  landed,  which  gives  any  countenance  or  support  to 
the  laws  now  in  question. 

The  fear  expressed,  that  if  the  States  have  not  the  discretion  to 
determine  who  may  come  and  live  in  them,  the  United  States  may 
introduce  into  the  southern  States  emancipated  negroes  from  the 
West  Indies  and  elsewhere,  has  no  foundation.  It  is  not  an  allowable 
inference  from  the  denial  of  that  position,  or  the  assertion  of  the 
reverse  of  it. 

All  the  political  sovereignty  of  the  United  States,  within  the 
States,  must  be  exercised  according  to  the  subject-matter  upon  which 
it  may  be  brought  to  bear,  and  according  to  what  was  the  actual 
condition  of  the  States  in  their  domestic  institutions  when  the  con- 
stitution was  formed,  until  a  State  shall  please  to  alter  them.  The 
constitution  was  formed  by  States  in  which  slavery  existed,  and 
was  not  likely  to  be  relinquished,  and  States  in  which  slavery  had 
been,  but  was  abolished,  or  for  the  prospective  abolition  of  which 
provision  had  been  made  by  law.  The  undisturbed  continuance  of 
that  difference  between  the  States  at  that  time,  unless  as  it  might 
be  changed  by  a  State  itself,  was  the  recognized  condition  in  the 
constitution  for  the  national  union.  It  has  that,  and  can  have  no 
other,  foundation. 

Is  it  not  acknowledged  by  all  that  the  ninth  section  of  the  first 
article  of  the  constitution  is  a  recognition  of  that  fact  ?  There  are 
other  clauses  in  the  constitution  equally,  and  some  of  them  more, 
expressive  of  it. 

That  is  a  very  narrow  view  of  the  constitution  which  supposes 
that  any  political  sovereign  right  given  by  it  can  be  exercised,  or  was 
meant  to  be  used,  by  the  United  States  in  such  a  way  as  to  dissolve 
or  even  disquiet,  the  fundamental  organization  of  either  of  the  States. 
The  constitution  is  to  be  interpreted  by  what  was  the  con- 
[  •  429  ]  dition  of  the  parties  to  it  when  it  *  was  formed,  by  their 
object  and  purpose  in  forming  it,  and  by  the  actual  recogni- 
tion in  it  of  the  dissimilar  institutions  of  the  States.  The  exercise 
of  constitutional  power  by  the  United  States,  or  the  consequences 
of  its  exercise,  are  not  to  be  concluded  by  the  summary  logic  of  ifs 
and  syllogisms. 

It  will  be  found,  too,  should  this  matter  of  introducing  free  negroes 
into  the  southern  States  ever  become  the  subject  of  judicial  inquiry. 
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that  they  have  h  guard  against  it  in  the  constitution,  making  it  alto* 
getber  unnecessary  for  them  to  resort  to  the  casus  gentis  extraordi" 
nariusj  the  casus  extremee  necessitatis  of  nations,  for  their  protection 
and  preservation.  They  may  rely  upon  the  constitution,  and  the  cor- 
rect interpretation  of  it,  without  seeking  to  be  relieved  from  any  of 
their  obligations  under  it,  or  having  recourse  to  the  jus  necessitatis 
for  self-preservation. 

I  have  purposely  refrained  from  repeating  any  thing  that  has  been 
said  in  the  opinions  of  my  learned  brothers,  with  whom  I  am  united 
in  pronouncing  the  laws  of  Massachusetts  and  New  York  in  question 
onconstitutionaL  What  they  have  said  for  themselves  they  have 
also  said  for  me,  and  I  do  not  believe  that  I  have  said  any  thing  in 
this  opinion  which  is  not  sanctioned  by  them. 

Having  said  all  that  I  mean  to  say  directly  concerning  the  cases 
before  us,  I  will'  now  do  what  I  have  long  wished  to  do,  but  for  which 
a  proper  opportunity  has  not  been  presented  before.  It  is  to  make  a 
narrative  in  respect  to  the  case  of  The  City  of  New  York  v.  Miln, 
reported  in  11  Pet.  102,  that  hereafter  the  profession  may  know 
definitely  what  was  and  what  was  not  decided  in  that  case  by  this 
court.  It  has  been  much  relied  upon  in  the  cases  before  us  for  what 
was  not  decided  by  the  court 

The  opinion  given  by  Mr.  Justice  Barbour  in  that  case,  though  re- 
ported as  the  opinion  of  the  court,  had  not  at  any  time  the  concur- 
rence of  a  majority  of  its  members,  except  in  this  particular, — that 
so  much  of  the  act  of  New  York  as  required  the  captain  of  a  vessel 
to  report  his  passengers  as  the  act  directs  it  to  be  done  was  a  police 
regulation,  and  therefore  was  not  unconstitutional  or  a  violation  of 
the  power  of  congress  to  regulate  commerce.  In  that  particular,  and 
in  that  only,  and,  as  it  is  said  in  the  conclusion  of  the  opinion,  ^  that 
BO  much  of  the  section  of  the  act  of  the  legislature  of  New  York  as 
applies  to  the  breaches  assigned  in  the  declaration  does  not  assume 
to  regulate  commerce  between  the  port  of  New  York  and  foreign 
ports,  and  that  so  much  of  said  act  is  constitutional"  11  Pet.  143. 
But  as  to  aU  besides  in  that  opinion  as  to  the  constitutional 
power  of  congress  to  regulate  commerce,  —  except  *  the  dis-  [  *  480  ] 
claimer  in  the  132d  page,  that  it  was  not  intended  to  enter 
into  any  examination  of  the  question,  whether  the  power  to  regulate 
commerce  be  or  be  not  exclusive  of  the  States,  —  and  especially  the 
declaration  that  persons  were  not  the  subjects  of  commerce,  the  opin- 
ion bad  not  the  assent  of  a  majority  of  the  members  of  this  court,  nor 
even  that  of  a  majority  of  the  judges  who  concurred  in  the  judgment. 
The  report  of  the  case  in  Peters,  and  the  opinion  of  Mr.  Justice 
Baldwin,  accidentally  excluded  from  the  report,  without  the  slightest 
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fault  in  the  then  reporter  of  the  court  or  in  the  clerk,  but  which  we 
have  in  fall  in  Baldwin's  View  of  the  Constitution,  published  in  the 
same  year,  fully  sustain  what  I  have  just  said.  I  mention  nothing 
firom  memory,  and  stand  upon  the  record  for  all  that  I  have  said,  or 
shall  say,  concerning  the  case. 

The  court  then  consisted  of  seven  justices,  including  the  chief  jus- 
tice ;  all  of  us  were  present  at  the  argument ;  all  of  us  were  in  con- 
sultation upon  the  case ;  all  of  us  heard  the  opinions  read,  which 
were  written  by  Messrs.  Justices  Thompson  and  Barbour,  in  the  case; 
and  all  of  us,  except  Mr.  Justice  Baldwin,  were  present  in  this  room 
when  Mr.  Justice  Barbour  read  the  opinion  which  appears  in  Peters 
as  the  opinion  of  the  court 

The  case  had  been  argued  by  counsel  on  both  sides,  as  if  the  whole 
of  the  act  of  New  York  were  involved  in  the  certificate  of  the  division 
of  opinion  by  which  it  was  brought  before  this  court  The  point 
certified  was  in  these  words :  "  That  the  act  of  the  legislature  of 
New  York,  mentioned  in  the  plaintiff's  declaration,  assumes  to  regu- 
late trade  and  commerce  between  the  ports  of  New  York  and  foreign 
ports,  and  is  unconstitutional  and  void." 

In  the  consultation  of  the  judges  upon  the  case,  as  the  report 
shows,  the  first  point  considered  by  us  was  one  of  jurisdiction.  That 
is,  that  the  point  certified  was  a  submission  of  the  whole  case,  which 
is  not  permitted,  and  was  not  a  specific  point  arising  on  the  trial  of 
the  cause.  The  court  thought  it  was  the  latter,  principally  for  the 
reason  given  by  Mr.  Justice  Thompson,  as  it  appears  in  his  opinion. 
That  reason  was,  that  the  question  arose  upon  a  general  demurrer  to 
the  declaration,  and  that  the  certificate  under  which  the  cause  was 
sent  to  this  court  contains  the  pleadings  upon  which  the  question 
arose,  which  show  that  no  part  of  the  act  was  drawn  in  question,  ex- 
cept that  which  relates  to  the  neglect  of  the  master  to  report  to  the 
mayor  or  recorder  an  account  of  his  passengers,  according  to  the  re- 
quisitions of  the  act  In  the  discussion  of  the  case,  however,  by  the 
judges,  the  nature  and  exclusiveness  of  the  power  in  congress  to 
regulate  commerce  was  much  considered.  There  was  a 
[  •  431  ]  divided  mind  among  us  about  it  Four  of  the'*  court  being 
of  the  opinion,  that,  according  to  the  constitution  and  the 
decisions  of  this  court  in  Gibbons  v.  Ogden  and  in  Brown  v.  Mary- 
land, the  power  in  congress  to  regulate  commerce  was  exclusive. 
Three  of  them  thought  otherwise.  And  to  this  state  of  the  court  is 
owing  the  disclaimer  in  the  opinion,  already  mentioned  by  me,  that 
the  exclusiveness  of  the  power  to  regulate  commerce  was  not  in  the 
case  a  point  for  examination. 

But  there  was  another  point  of  difference  among  the  judges  in 
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respect  to  what  was  commerce  ander  the  constitutional  grant  to  con- 
gress,  particularly  whether  it  did  not  include  an  intercourse  of  persons 
and  passengers  in  vessels.  Two  of  the  court — the  report  of  the  case 
shows  it — thought,  in  the  language  of  the  opinion,  that  "persons 
are  not  subjects  of  conmtierce."  Mr.  Justice  Thompson  declined  giv- 
ing any  opinion  on  that  point,  and  repeated  it  in  the  opinion  published 
by  him.  Four  of  the  justices,  including  Mr.  Justice  Baldwin,  thought 
that  commerce  did  comprehend  the  intercourse  of  persons  or  passen- 
gers. For  this  statement  I  refer  to  the  opinion  of  Mr.  Justice  Thomp- 
son, to  the  dissenting  opinion  of  Mr.  Justice  Story,  to  the  opinion  of 
Mr.  Justice  Baldwin,  to  the  constantly  avowed  opinion  of  ]V^.  Justice 
M'Lean,  and  to  what  has  always  been  known  by  the  justices  of  this 
court  to  be  my  own  opinion  uiin  this  point 

In  this  state  of  the  opinions  of  the  court,  Mr.  Justice  Thompson 
was  designated  to  write  an  opinion,  — that  the  law  in  question  wbs 
a  police  regulation,  and  not  unconstitutional.  He  did  so,  and  read 
to  the  court  the  opinion,  which  he  afterwards  published.  It  was  ob- 
jected to  by  a  majority  of  the  court,  on  account  of  some  expressions 
in  it  concerning  the  power  of  congress  to  regulate  commerce,  and  as 
our  differences  could  not  be  reconciled,  Mr.  Justice  Thompson  said 
he  would  read  it  as  his  own. 

Then  Mr.  Justice  Barbour  was  asked  to  write  an  opinion  for  the 
majority  of  the  court.  He  did  so,  and  read  that  which  is  printed  as 
such,  in  our  last  conference  of  that  term,  the  night  before  the  adjourn- 
ment of  the  court.  The  next  day  it  was  read  in  court,  all  of  the 
judges  being  present  when  it  was  read,  except  Mr.  Justice  Baldwin. 
In  the  course  of  that  morning's  sitting,  or  immediately  after  it,  Mr. 
Justice  Baldwin,  having  examined  the  opinion,  objected  to  its  being 
considered  the  opinion  of  the  court,  on  account  of  what  was  said  in 
it  concerning  the  power  of  congress  to  regulate  commerce,  and  what 
was  commerce.  He  sought  Mr.  Justice  Barbour,  with  the  view  of 
having  it  erased  &om  the  opinion,  declaring,  as  all  the  rest 
of  us  knew,  that  his  objection  to  the  opinion  of  *  Mr.  Justice  [  *  432  J 
Thompson  was  on  account  of  what  it  contained  upon  the 
subject  of  commerce ;  that  his  objection  to  the  reasoning  upon  the 
same  matter  in  Mr.  Justice  Barbour's  opinion  was  stronger,  and  that 
he  bad  only  assented  that  an  opinion  for  the  court  should  be  written, 
on  the  understanding  that  so  much  of  the  act  of  New  York  as  was  in 
in  issue  by  the  pleadings  should  be  treated  as  a  regulation,  not  of 
commerce,  but  police.  Without  his  concurrence,  no  opinion  could 
have  been  written.  Unfortunately,  Mr.  Justice  Barbour  had  left  the 
court  room  immediately  after  reading  his  opinion,  already  prepared 
to  leave  Washington  in  a  steamer  which  was  in  waiting  for  hinL 
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Mr.  Justice  Baldwin  did  not  see  him.  The  court  was  adjourned 
Then  there  was  no  authority  to  make  any  alteration  in  what  had 
been  read  as  the  opinion  of  the  court  Mr.  Justice  Baldwin  wished 
it,  but,  under  the  circumstances  of  preparation  which  each  judge  was 
making  for  his  departure  from  Washington,  nothing  was  done,  and 
Mr.  Justice  Baldwin  determined  to  neutralize  what  he  objected  to  in 
the  opinion  by  publishing  in  the  reports  his  own  opinion  of  the  case. 
That  was  not  done,  but  he  did  so  contemporarily  with  the  publica- 
tion of  the  reports,  in  his  View  of  the  Constitution.  There  it  is,  to 
speak  for  itself,  and  it  shows,  as  I  have  said,  that  so  much  of  the 
opinion  in  the  case  of  New  York  v.  Miln,  11  Pet  102,  as  related  to 
commerce,  did  not  have  the  assent  of  Mr.  Justice  Baldwin,  and, 
therefore,  not  the  assent  of  a  majority  of  the  court 

How,  then,  did  the  case  stand  ?  Mr.  Justice  Thompson  gave  his 
own  opinion,  agreeing  with  that  of  Mr.  Justice  Barbour,  that  so 
much  of  the  section  of  the  act  of  the  legislature  of  New  York  as  ap- 
plies to  the  breaches  assigned  in  the  declaration  does  not  assume  to 
regulate  commerce  between  the  port  of  New  York  and  foreign  ports, 
and  that  so  much  of  said  section  is  constitutional,  but  giving  his  own 
views  of  the  commercial  question  as  it  stood  in  relation  to  the  case. 
The  attitude  of  Mr.  Justice  Baldwin  with  respect  to  the  opinion  has 
just  been  told.  Mr.  Justice  Story  dissented  from  every  part  of  the 
opinion,  on  the  ground  that  the  section  of  the  act  in  controversy  was 
a  regulation  of  commerce,  which  a  State  could  not  constitutionally 
pass.  Mr.  Justice  M'Lean  is  here  to  speak  for  himself,  and  he  did 
then  speak  as  he  has  done  to-day  in  these  cases  concerning  the  power 
in  congress  to  regulate  commerce  being  exclusive,  and  held  that  per- 
sons are  the  subjects  of  commerce  as  well  as  goods,  contrary  to  what 
is  said  in  the  opinion  (136th  page)  that  persons  are  not  I  certainly 
objected  to  the  opinion  then,  for  the  same  reasons  as  Mr.  Justice 
M'Lean.  Thus  there  were  left  of  the  seven  judges  but  two,  the 
chief  justice  and  Mr.  Justice  Barbour,  in  favor  of  the  opinion  as  a 

whole. 
[  •  433  ]  *  I  have  made  this  narrative  and  explanation,  under  a  sol- 
emn conviction  of  judicial  duty,  to  disabuse  the  public 
mind  from  wrong  impressions  of  what  this  court  did  decide  in  that 
case;  and  particularly  from  the  misapprehension  that  it  was  ever 
intended  by  this  court,  in  the  case  of  New  York  r.  Miln,  to  reverse 
or  modify,  in  any  way  or  in  the  slightest  particular,  what  had  been 
the  judgments  and  opinions  expressed  by  this  court  in  the  cases  of 
Oibbons  v,  Ogden  and  Brown  t;.  Maryland.  And  I  am  happy  in 
being  able  tx>  think,  notwithstanding  the  differing  opinions  which 
have  been  expressed  concerning  what  was  decided  in  those  cases, 
that  they  are  likely  to  stand  v^thout  reversal. 
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The  chief  justice,  the  morning  after  I  had  read. the  foregoing  state- 
ment in  the  case  of  New  York  v,  Miln,  made  another  to  counteract 
it,  in  which  he  says  bis  recollections  differ  from  mine  in  several 
particulars.  I  do  not  complain  of  it  in  any  way.  But  it  enables  me 
to  confirm  my  own  in  some  degree  firom  bis,  and  in  every  other  partic- 
ular in  which  it  does  not  give  such  assistance,  the  facts  related  by  me 
are  indisputable,  being  all  in  the  report  of  the  case  in  Peters,  from 
which  I  took  them.  They  are  in  exact  coincidence,  too,  with  my 
own  recollections. 

The  only  fact  in  my  statement  not  altogether,  but  in  part,  taken 
firom  the  record,  is  Mr.  Justice  Baldwin's  discontent  with  the  opinion 
written  by  Mr.  Justice  Barbour,  and  his  wish  that  it  might  not  as  a 
whole  be  published  in  our  volume  of  reports  as  the  opinion  of  the 
court  The  chief  justice  admits  that  Mr.  Justice  Baldwin  did  apply 
to  him  after  the  adjournment  of  the  court,  and  before  they  left  Wash- 
ington, for  that  purpose.  Now  if,  by  mistake  or  oversight,  a  judge 
shall  fall  into  an  admission,  which  more  care  afterwards  enables  him 
to  recall  and  correct  before  the  judgment  has  been  published,  but 
after  it  has  been  read,  whatever  may  be  the  operation  of  the  judg- 
ment, does  it  follow  that  the  argument  in  the  opinion  in  which  the 
judgment  is  given  continues  to  be  the  law  of  the  court  ?  And  if  the 
same  judge,  after  more  careful  and  matured  thought,  publishes  con- 
temporarily his  opinion,  differing  from  the  dictum  which  had  escaped 
his  notice,  will  that  make  it  law  ?  Is  it  not  plain  that  it  is  a  case  of 
mistake,  which  cannot  make  the  law  ?  And  if  his  cooperation  is 
essential  to  the  validity  of  the  original  opinion,  firom  those  who  may 
advocate  it  being  thrown  into  the  minority  by  his  withdrawal,  and 
his  declaration  that  he  never  meant  to  cooperate  in  it  in  the  particular 
objected  to,  can  it  be  said  that  it  ever  was  the  law  of  the  court  ?  Is 
it  at  all  an  uncommon  thing  in  the  English  and  American  law 
reports,  that  a  case  is  published  as  law  which  is  deemed 
*  afterwards  not  to  be  so,  on  account  of  error  in  its  publica-  [  *  434  ] 
tion,  firom  its  not  having  been  really  the  opinion  of  the 
court  when  it  was  published  ?  Mistake  in  all  cases  restores  things  to 
the  correct  condition  in  which  they  were  before  the  mistake  was 
made,  except  where  the  policy  of  the  law  has  determined  that  it  shall 
be  otherwise.  A  single  mistaken  and  misstated  case  is  not  within 
that  policy.  Long  acquiescence,  or  repeated  judicial  decisions,  may 
be,  and  then  only  because  the  interests  of  society  have  been  accom- 
modated to  the  error. 

But  the  chief  justice  says  that  he  has  the  strongest  reason  to  sup- 
pose that  Mr.  Justice  Baldwin  became  satisfied,  because,  in  his 
opinion  in  the  case  of  Groves  v.  Slaughter,  15  Pet.  449,  he  quotes  thi9 
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case  of  New  York  ^.  Miln  with  approbation,  when  speaking  in  that 
case  of  the  difference  between  commercial  and  police  powers. 

I  o^rtainly  cannot  object  to  the  opinion  of  Mr.  Justice  Baldwin  in 
GhroveH  v.  Slaughter  being  a  test  between  the  chief  justice  and  myself 
in  this  matter;  for  Justice  Baldwin's  opinion  in  that  case  is  the 
strongest  proof  that  could  have  been  given  four  years  afterwards,  by 
himself,  that  he  never  was  reconciled  to  the  opinion  of  Mr.  Justice 
Barbour  in  Miln's  case  as  a  whole.  For  instance,  in  that  opinion  he 
does  not  leave  the  exclusive  power  of  congress  to  regulate  commerce 
to  the  disclaimer  in  Miln's  case,  that  it  was  not  the  intention  of  the 
judges  to  decide  that  point  in  that  case.  He  says :  <<  That  the 
power  of  congress  to  regulate  commerce  among  the  States  is  exclu- 
sive of  any  interference  by  the  States  has  been,  in  my  opinion,  con- 
clusively settled  by  the  solemn  opinions  of  this  ^court  in  Oibbons  v. 
Ogden,  9  Wheat,  186-222 ;  and  in  Brown  v.  Maryland,  12  Wheat. 
438-446.  If  these  decisions  are  not  to  be  taken  as  the  established 
construction  of  this  clause  of  the  constitution,  I  know  of  none  which 
are  not  yet  open  to  doubt,  nor  can  there  be  any  adjudications  of  this 
court  which  must  be  considered  as  authoritative  upon  any  question, 
if  these  are  not  to  be  so  on  this."  And  the  learned  judge  goes  on  to 
say:  "  Cases  may  indeed  arise,  wherein  there  may  be  found  difficulty 
in  discriminating  between  regulations  of  commerce  among  the  several 
States  and  the  regulation  of  the  internal  police  of  a  State,  but  the 
subject-matter  of  such  regulations  of  either  description  will  lead  to 
the  true  line  which  separates  them,  when  they  are  examined  vnih  a 
disposition  to  avoid  a  collision  between  the  powers,  granted  to  the 
federal  government  by  the  people  of  the  several  States,  and  those 
which  they  reserved  exclusively  to  themselves.  Commerce  among 
the  States,  as  defined  by  this  court,  is  trade,  traffic,  intercourse,  and 

dealing  in  articles  of  commerce  between  States  by  its  citi- 
[  *435  ]  zens  *or  others,   and  carried  on  in  more  than  one  State. 

Police  relates  only  to  the  internal  concerns  of  one  State ; 
and  commerce  within  it  is  purely  a  matter  of  internal  regulation, 
when  confined  to  those  articles  which  have  become  so  distributed  as 
to  form  items  in  the  common  mass  of  property.  It  follows,  that  any 
regulation  which  affects  the  commercial  intercourse  between  any  two 
or  more  States,  referring  solely  thereto,  is  within  the  powers  granted 
exclusively  to  congress,  and  that  those  regulations  which  affect  only 
the  commerce  carried  on  within  one  State,  or  which  refer  only  to 
subjects  of  internal  police,  are  within  the  powers  reserved.''  And 
then  it  is  that  the  sentence  follows  cited  by  the  chief  justice  to  show 
that  he  had  reason  to  suppose  that  Mr.  Justice  Baldwin  had  become 
eatisfied.     The  citation  made  by  me  from  his  opinion  shows  what 
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his  opinion  was  in  respect  to  the  power  of  congress  to  regulate  com- 
merce,  confirming  what  I  have  said  in  my  statement,  that  four  of  us 
were  of  the  same  opinion  when  that  point  was  touched  upon  in  the 
case  of  Miin,  and  that  Mr.  Justice  Baldwin  refused  to  sanction  what 
was  said  by  Mr.  Justice  Thompson  in  respect  to  it  in  the  opinion 
written  by  him  for  the  court  in  Miln's  case.  And  that  he  was  not 
satisfied  as  to  that  sentence  of  Mr.  Justice  Barbour's  opinion  in 
which  it  is  said  that  persons  are  not  the  subjects  of  commerce,  is 
manifest  from  that  part  of  his  opinion  in  Oroves  v.  Slaughter  in 
which  he  says  that  commerce  is  "trade,  traffic,  intercourse;"  inter- 
course, in  the  sense  of  commerce,  meaning,  as  it  always  does,  "  con- 
nection by  reciprocal  dealings  between  persons  and  nations."  But 
further,  the  chief  justice  says  that  Mr.  Justice  Baldwin  called  upon 
him,  and  said  there  was  a  sentence  or  paragraph  in  the  opinion  with 
which  he  was  dissatisfied,  and  wished  altered,  thus  confirming  all 
that  I  have  said  in  respect  to  the  case  in  what  is  in  it  concerning 
persons  not  being  the  subjects  of  commerce,  that  being  the  only 
declaration  in  the  opinion  relating  to  commerce,  it  having  been  pre- 
viously declared  that  the  exdusiveness  of  the  regulation  of  commerce 
in  congress  was  not  to  be  decided.  All  that  was  meant  to  be  decided 
in  Miln's  case  was,  that  the  regulation  stated  in  the  certificate  of 
division  of  opinion  between  the  judges  in  the  circuit  court  was  not  a 
regulation  of  commerce,  but  one  of  police.  In  respect  to  our 
lamented  brother  Barbour,  not  knowing  the  dissatisfaction  of  our 
brother  Baldwin  and  other  members  of  the  court  with  the  opinion,  I 
know  that  he  did  know  it.  In  regard  to  the  chief  justice's  declara- 
tion, that  he  had  never  heard  any  further  dissatisfaction  expressed 
with  the  opinion  by  Mr.  Justice  Baldwin,  and  never  at  any  time, 
until  this  case  came  before  us,  heard  any  firom  any  other 
member  of  the  court  *who  had  assented  to  or  acquiesced  [  •436  ] 
in  the  opinion  ;  while,  of  course,  that  must  be  taken  to  be 
so,  as  far  as  the  chief  justice  is  concerned,  I  must  say  that  I  have 
never,  in  any  instance,  heard  the  case  of  Miln  cited  for  the  purpose 
of  showing  that  persons  are  not  within  the  regulating  power  of  con- 
gress over  commerce,  without  at  once  saying  to  the  counsel  that  that 
point  had  not  been  decided  in  that  case.  I  have  repeatedly  done  so 
in  open  court,  and  as  I  supposed,  was  heard  by  every  member  of  it. 
I  have  only  said,  in  reply  to  the  chief  justice's  statement,  what  was 
necessary  to  show  that  it  was  not  decided  in  Miln's  case,  by  this 
court,  that  persons  are  not  within  the  power  of  congress  to  regulate 
commerce. 

Indeed,  it  would  be  most  extraordinary  if  the  case  of  Gibbons  v 
Ogden,  9  Wheat.  1,  could  be  considered  as  having  been  reversed  by 
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a  single  sentence  in  the  opinion  of  New  York  v.  Miln,  11  Pet.  102 
upon  a  point  too,  not  in  any  way  involved  in  the  certificate  of  the 
division  of  opinion  by  which  that  case  was  brought  to  this  court 
The  sentence  is,  that  "  they  [persons]  are  not  the  subjects  of  com- 
merce ;  and  not  being  imported  goods,  cannot  fall  within  a  train  of 
reasoning  founded  upon  the  construction  of  a  power  given  to  con- 
gress to  regulate  commerce,  and  the  prohibition  to  the  States  from 
imposing  a  duty  on  imported  goods." 

in  the  case  of  Gibbons  v.  Ogden,  the  court  said :  "  Commerce  ia 
traffic  ;  but  it  is  something  more.  It  is  intercourse.  It  describes  the 
commercial  intercourse  between  nations  in  all  its  branches,  and  is 
regulated  by  prescribing  rules  for  carrying  on  that  intercourse." 

Again :  "  These  words  comprehend  every  species  of  commercial 
intercourse  between  the  United  States  and  foreign  nations.  No  sort 
of  trade  can  be  carried  on  between  this  country  and  any  other  to 
which  this  power  does  not  extend."  "  In  regulating  commerce  with 
foreign  nations,  the  power  of  congress  does  not  stop  at  the  jurisdic- 
tional lines  of  the  several  States.  It  would  be  a  very  useless  power  if 
it  could  not  pass  those  lines."  If  congress  has  the  power  to  regulate 
it,  that  power  must  be  exercised  whenever  the  subject  exists.  If  it 
exists  within  the  States,  if  a  foreign  voyage  may  commence  or 
terminate  at  a  port  within  a  State,  then  the  power  of  congress  may 
be  exercised  within  a  State."  "  The  power  of  congress  comprehends 
navigation  within  the  limits  of  every  State  in  the  Union,  so  far  as 
that  navigation  may  be  connected  with  commerce  with  foreign 
nations,  or  among  the  several  States."  "  It  is  the  power  to  regulate ; 
that  is,  to  prescribe  the  rule  by  which  commerce  is  governed." 
"  Vessels  have  always  been  employed  to  a  greater  or  less 
[  •  437  ]  extent  in  the  transportation  of  *  passengers,  and  have  never 
been  supposed,  on  that  account,  withdrawn,  from  the  control 
or  protection  of  congress.  Packets  which  ply  along  the  coast,  as  well 
as  those  which  make  voyages  between  Europe  and  America,  consider 
the  transportation  of  passengers  as  an  important  part  of  their  busi- 
ness. Yet  it  never  has  been  suspected  that  the  general  laws  of 
navigation  did  not  apply  to  them.  A  coasting  vessel  employed  in. 
the  transportation  of  passengers  is  as  much  a  portion  of  the  American 
marine  as  one  employed  in  the  transportation  of  cargo." 

In  my  opinion,  the  case  of  Gibbons  v.  Ogden  rules  the  cases  before 
us.  If  there  were  no  other  reasons,  with  such  an  authority  to  direct 
my  course,  I  could  not  refrain  from  saying  that  the  acts  of  Massa- 
chusetts and  New  York,  so  far  as  they  are  in  question,  are  unconsti- 
tutional and  void. 

The  case  of  Gibbons  v.  Ogden,  in  the  extent  and  variety  of  learn- 
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ing,  and  in  the  acuteness  of  distinction  with  which  it  was  argued  by 
counsel,  is  not  surpassed  by  any  other  case  in  the  reports  of  courts. 
In  the  coDsideration  given  to  it  by  the  court,  there  are  proofs  of  judi- 
cieJ  ability,  and  of  close  and  precise  discrimination  of  most  difficult 
points,  equal  to  any  other  judgment  on  record.  To  my  mind,  every 
proposition  in  it  has  a  definite  and  unmistakable  meaning.  Com- 
mentaries cannot  cover  them  up  or  make  them  doubtfuL 

The  case  will  always  be  a  high  and  honorable  proof  of  the  eminence 
of  the  American  bar  of  that  day,  and  of  the  talents  and  distinguished 
ability  of  the  judges  who  were  then  in  the  places  which  we  now 
occupy. 

There  were  giants  in  those  days,  and  I  hope  I  may  be  allowed  to 
Bay,  without  more  than  judicial  impressiveness  of  manner  or  of  words, 
that  I  rejoice  that  the  structure  rGiised  by  them  for  the  defence  of  the 
constitution,  has  not  this  day  been  weeJ^ened  by  their  successors. 

Smith  v.  Turner. 

Catron,  J.  The  first  question  arising  in  this  controversy  is, 
whether  the  legislation  of  New  York,  giving  rise  to  the  suit,  is  a  reg- 
ulation of  commerce;  and  tMs  must  be  ascertained,  in  a  great  degree, 
firom  a  due  consideration  of  the  state  laws  regulating  the  port  of  the 
city  of  New  York  in  respect  to  navigation  and  intercourse.  They 
are  embodied  in  a  system  running  through  various  titles  in  the 
revised  statutes.  The  sections  on  which  the  action  before  us  is 
founded,  will  be  found  in  vol.  1,  pp.  445,  446.  Title  fourth  purports 
to  treat  of  the  marine  hospital  and  its  funds,  then,  in  1829, 
erected  on  Staten  Island,  under  the  *  superintendence  of  a  [  *  438  ] 
health  officer,  who  is  to  be  a  physician,  and  certain  commis- 
sioners of  health.  By  section  7,  it  is  provided,  that  '^  the  health  com- 
cuissioner  shall  demand  and  be  entitled  to  receive,  and  in  case  of 
neglect  or  refusal  to  pay,  shall  sue  for  and  recover,  in  his  name  of 
office,  the  following  sums  firom  the  master  of  every  vessel  that  shall 
arrive  in  the  port  of  New  York,  namely :  1.  From  the  master  of  every 
vessel  firom  a  foreign  port,  for  himself  and  every  cabin  passenger,  one 
dollar  and  fifty  cents ;  and  for  each  steerage  passenger,  mate,  sailor, 
br  marine,  one  dollar.  2.  From  the  master  of  each  coasting  vessel, 
for  each  perbon  on  board,  twenty-five  cents  ;  but  no  coasting  vessel 
firom  the  States  of  New  Jersey,  Connecticut,  and  Rhode  Island  shall 
pay  for  more  than  one  voyage  in  each  month,  computing  firom  the 
first  voyage  in  each  year.'* 

'<  Sec.  8.  The  moneys  so  received  shall  be  denominated  ^  hospital 
moneys,'  and  shall  be  appropriated  to  the  use  of  the  marine  hospital, 
deducting  a  commission  to  the  health  conunissioner  of  two  and  on6 
half  per  cent,  for  collection." 
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Turner,  the  health  commissioner,  sued  Smith,  as  master  of  the 
ship  Henry  Bliss,  a  British  vessel,  coming  from  Liverpool,  in  Eng- 
land, for  the  amount  of  money  claimed  as  due  from  the  defendant 
under  the  above  provisions,  because  he  brought  in  295  steerage  pas« 
sengers,  who  were  British  subjects,  immigrating  into  the  United 
States,  and  intending  to  become  inhabitants  thereof. 

By  section  9,  the  master  paying  the  hospital  money  may  recover 
from  each  person  for  whom  it  was  paid,  the  sum  paid  on  his  ac- 
count, in  case  of  a  foreign  vessel ;  and  by  section  10,  the  master  of  a 
coasting  vessel  shall  pay  the  tax  in  twenty-four  hours  affcer  the  vessel 
arrives  in  port,  under  the  penalty  of  $100. 

The  lltb  section  directs  the  health  commissioners  annually  to  ac- 
count to  the  comptroller  of  the  State  for  the  moneys  received  by  them 
by  means  of  the  tax  for  the  use  of  the  marine  hospital,  and  if  such 
moneys  shall  in  any  one  year  exceed  the  sum  necessary  to  defray  the 
expenses  of  their  trust,  including  salaries,  &c,  they  shall  pay  over 
such  surplus  to  the  Society  for  the  Reformation  of  Juvenile  Delin- 
quents in  the  city  of  New  York,  for  the  use  of  that  society. 

By  the  act  of  April  25, 1840,  the  comptroller  of  the  State  was  au- 
thorized to  draw  on  the  treasurer,  annucdly,  for  twenty  years,  a  sum 
not  exceeding  $15,000  in  each  year,  for  the  benefit  of  the  state  hos- 
pital in  the  city,  and  a  sum  of  $8,000  is  there  recognized  as  payable  to 
the  Society  for  the  Reformation  of  Juvenile  Delinquents ;  and 
[  *  439  ]  the  *  city  hospital  is  bound  by  the  act  to  suppoi;^  at  least 
twenty  indigent  persons  from  any  part  of  the  State.  Thus 
a  state  hospital  is  also  supported  out  of  the  fund,  as  well  as  an  insti- 
tution for  young  culprits,  imposing  an  annual  charge  on  the  fund  of 
$23,000,  having  no  necessary  connection  with  commerce ;  and,  by 
the  act  of  1841,  three  medical  dispensaries  are  endowed  out  of  the 
fund  to  an  amount  of  $4,500. 

The  ship  Henry  Bliss  was  engaged  in  foreign  commerce  when  she 
arrived  in  the  port  of  New  York,  and  when  the  tax  was  demanded 
of  Smith,  the  master,  by  Turner,  the  health  commissioner.  The  bag- 
gage of  passengers  was  on  board,  and  also  their  tools  of  trade,  if 
tiiey  had  any,  and  of  course  the  passengers  were'  on  board,  for  the 
master  is  sued,  in  one  count,  for  landing  them  after  the  demand.  The 
tax  of  $295  was  therefore  demanded  before  the  voyage  was  ended, 
or  the  money  earned  for  carrying  passengers  and  their  goods.  The 
vessel  itself  was  undoubtedly  regulated  by  our  acts  of  congress,  and 
also  by  our  treaty  with  Great  Britain  of  1814,^ — the  national  char- 
acter of  the  vessel  being  British.    She  had  full  liberty  to  land,  and  so 

'  8  StatB.  at  Large,  218. 
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the  goods  on  boaid  belonging  to  trade  aud  coming  in  for  sale  stood 
reguLated,  and  could  be  landed  and  entered  at  the  custom-house. 
And  by  the  same  treaty,  passengers  on  board  coming  to  the  United 
States  in  pursuit  of  commerce  in  buying  and  selling,  were  free  to 
land.  The  master  and  crew  were  of  the  ship  and  navigation,  and 
stood  equally  regulated  with  the  ship.  The  property  of  passengers 
could  not  be  taxed  or  seized,  being  expressly  and  affirmatively  pro* 
tected  by  the  act  of  1799.'  It  was  an  import,  and  whilst  it  continned 
in  form  of  an  import,  could  be  landed  and  transferred  by  the  owners 
inland.  This  is  the  effect  of  the  decision  in  Brown  v.  The  State  of 
Maryland,  12  Wheat.  419.  As  the  state  power  had  nothing  left  to 
act  upon  but  the  person  simply,  nor  any  means  of  collecting  the  tax 
from  passengers,  it  was  levied  on  the  master,  of  necessity,  in  a  round 
sum. 

As  the  ship  was  regulated,  and  was  free  to  land  all  the  property 
on  board,  the  question  arises,  whether  these  immigrant  passengers 
were  not  also  regulated,  and  entitled  by  law  to  accompany  their 
goods  and  to  land,  exempt  from  state  taxation. 

The  record  states,  that  ''the  295  passengers,  imported  in  the  ship 
Henry  Bliss,  belonged  to  Great  Britain,  and  intended  to  become  in- 
habitants of  the  United  States." 

By  the  laws  of  nations,  all  commerce  by  personal  intercourse  is  firee 
until  restricted ;  nor  has  our  government  at  any  time  proposed  to  re- 
strain by  taxation,  such  immigrants  as  the  record  describes. 

•  Our  first  step  towards  establishing  an  independent  gov-  [  *  440  ] 
emment  was  by  the  declaration  of  independence.  By  that 
act,  it  was  declared  that  the  British  king  had  endeavored  to  prevent 
the  population  of  the  colonies  by  obstructing  the  laws  for  the  natural- 
ization of  foreigners,  and  refusing  to  pass  others  to  encourage  their 
migration  hither,  and  raising  the  conditions  of  new  appropriations  of 
lands.  During  the  confederation,  the  States  passed  naturalization 
laws  for  themselves,  respectively,  in  which  there  was  great  want  of 
uniformity,  and  therefore  the  constitution  provided  that  congress 
should  have  power  "  to  establish  a  uniform  rule  of  naturalization." 
In  execution  of  this  power,  congress  passed  an  act  at  its  second  ses- 
sion, (March  26, 1790,^)  providing  that  any  alien,  being  a  firee  white 
person,  who  shall  have  resided  in  the  United  States  two  years,  and 
in  any  one  State  one  year,  may  become  a  citizen  by  taking  an  oath 
to  support  the  constitution  in  a  court  of  record,  and  such  step  shall 
naturalize  all  the  children  of  such  person  under  twenty-one  years  of 
age.     In  1795,  another  act  was  passed  (c.  20,^)  requiring  five  years' 
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residence ;  and  on  the  14th  of  April,  1802,  (c.  28,1)  the  naturalization 
laws  were  amended.  This  act  is  now  in  force,  with  slight  altera- 
tions. Under  these  Ir  vs  have  been  admitted  such  numbers,  that 
they  and  their  descendants  constitute  a  great  part  of  our  population. 
Every  department  of  science,  of  labor,  occupation,  and  pursuit,  is 
filled  up,  more  or  less,  by  naturalized  citizens  and  their  numerous 
offspring.  From  the  first  day  of  our  separate  existence  to  this  time, 
has  the  policy  of  drawing  hither  aliens,  to  the  end  of  becoming  citi- 
zens, been  a  favorite  policy  of  the  United  States ;  it  has  been  cherished 
by  congress  with  rare  steadiness  and  vigor.  By  this  policy  our  ex- 
tensive and  fertile  country  has  been,  to  a  considerable  extent,  filled 
up  by  a  respectable  popiilation,  both  physically  and  mentaUy,  one 
that  is  easily  governed  and  usually  of  approved  patriotism.  We 
have  invited  to  come  to  our  country  from  other  lands,  all  firee  white 
persons,  of  every  grade  and  of  every  religious  belief,  and  when  here, 
to  enjoy  our  protection,  and  at  the  end  of  five  years,  to  enjoy  all  our 
rights,  except  that  of  becoming  President  of  the  United  States. 
Pursuant  to  this  notorious  and  long-established  policy,  the  295  pas- 
sengers in  The  Henry  Bliss  arrived  at  the  port  of  New  York. 

Keeping  in  view  the  spirit  of  the  Declaration  of  Independence  with 
respect  to  the  importance  of  augmenting  the  population  of  the  United 
States,  and  the  early  laws  of  naturalization,  congress,  at  divers  sub- 
sequent periods,  passed  laws  to  facilitate  and  encourage  more  and 
more  the  immigration  of  Europeans  into  the  United  States  for  the 

purpose  of  settlement  and  residence. 
[  •  441  ]  •  The  twenty-third  section  of  the  general  collection  act  of 
the  2d  of  March,  1799,  requires  that  every  master  of  a  vessel 
arriving  in  the  United  States,  shall  have  on  board  a  manifest,  in  writ* 
ing,  signed  by  such  master,  of  the  goods,  wares,  and  merchandise  on 
board  such  vessel,  <'  together  with  the  name  or  names  of  the  several 
passengers  on  board  the  said  ship  or  vessel,  distinguishing  whether 
cabin  or  steerage  passengers,  or  both,  with  their  baggage,  speci- 
fying the  number  and  description  of  packages  belonging  to  each 
respectively." 

The  twenty-fifth  section  of  the  same  act  makes  it  the  duty  of  the 
master  to  produce,  on  his  arrival  within  four  leagues  of  the  coast, 
such  manifest  to  such  officer  or  officers  of  the  customs  as  shall  first 
come  on  board  his  said  ship  or  vessel ;  and  by  the  twenty-sixth  sec- 
tion, a  fine  of  $500  is  imposed  on  the  master  for  not  producing  such 
manifest 

By  the  thirtieth  section  of  the  same  act,  the  master  is  required, 
within  twenty-four  hours  after  his  arrival  from  a  foreign  port,  to  re- 
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pair  to  the  office  of  the  collector  and  make  report  of  the  airival  of 
his  ship ;  *'  and  within  forty-eight  hours  after  such  arrival,  shall  make 
a  farther  report  in  writing  to  the  collector  of  the  district,  which  report 
shall  be  in  the  form,  and  shall  contain  all  the  particulars,  required  to 
be  inserted  in  a  manifest ; "  and  he  is  required  to  make  oath  or 
solemn  affirmation  to  the  truth  of  such  report  But  the  material 
section  of  that  act  is  the  forty-sixth.  That  section  declares,  that 
^  the  wearing  apparel,  and  other  personal  baggage,  and  the  tools  or 
implements  of  a  mechanical  trade  only,  of  persons  who  arrive  in  the 
Uniteil  States,  shall  be  free  of  duty.*'  The  same  section  prescribes  a 
form  of  declaration,  that  the  packages  contain  no  goods  or  merchan- 
dise other  than  the  wearing  apparel,  personal  baggage,  and  tools  of 
trade  belonging  to  the  person  making  the  declaration,  or  his  family. 
Before  the  property  exempt  from  duty  is  allowed  to  be  landed,  a  per- 
mit to  do  so  must  be  obtained  from  the  collector  of  the  port,  and  each 
owner  is  bound  to  pay  a  fee  for  such  privileges,  for  the  support  of  the 
revenue  officers. 

It  is  quite  obvious,  from  these  proceedings,  that  the  passengers 
who  were  thus  in  the  contemplation  of  congress  were,  for  the  most 
part,  immigrants,  or  persons  coming  to  settle  in  the  United  States 
with  their  families.  The  act  of  the  27th  of  April,  1816,  section 
second,^  reenacts,  in  substance,  that  part  of  the  forty-sixth  section  of 
the  act  of  the  2d  of  March,  1799,  above  quoted.  Exemptions  and 
privileges  in  favor  of  passengers  arriving  in  the  United  States  are 
carried  still  further,  by  the  provisions  of  the  fourth  subdivision  of  the 
ninth  section  of  the  duty  act  of  the  30th  of  August,  1842.* 
Among  articles  *  declared  by  that  act  to  be  free  of  duty,  are  [  *  442  ] 
^  wearing  apparel  in  actual  use,  and  other  personal  effects, 
not  merchandise,  professional  books,  instruments,  implements,  and 
tools  of  trade,  occupation,  or  employment,  of  persons  arriving  in  the 
United  States."  This  provision  is  very  broad.  It  not  only  exempts 
from  duty  tools  of  mechanical  trades,  but  all  instruments  and  imple- 
ments of  occupation  and  employment,  and  also  all  professional  books, 
without  limitation  of  value  or  numbers. 

A  still  further  enlargement  of  these  privileges  and  exemptions  is 
contained  in  the  duty  act  of  the  30th  of  July,  1846 ;  *  for  the  eleventh 
section  of  that  act,  (schedule  1,)  in  addition  to  the  passengers'  articles 
made  free  by  the  act  of  1842,  declares  free  from  duty  '^  household 
effects,  old  and  in  use,  of  persons  or  families  from  foreign  countries,  if 
used  abroad  by  them,  and  not  intended  for  any  other  person  or  persons." 

Now,  is  it  possible  to  reconcile  state  laws,  laying  direct  and  heavy 
taxes  on  every  immigrant  passenger  and  every  member  of  his  family^ 
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with  this  careful,  studied,  and  ever-increasing  security  of  immigrants 
against  every  legal  burden  or  charge  of  any  kind?  Could  congress 
have  done  more  than  it  has  done,  unless  it  had  adopted  what  would 
have  been  justly  regarded  as  a  strange  act  of  legislation,  the  insertion 
of  passengers  themselves  in  the  list  of  free  articles  ? 

The  first  and  one  of  the  principal  acts  to  be  performed  on  bringing 
ships  and  goods  from  foreign  countries  into  the  United  States  is  the 
production  of  a  manifest ;  and  in  such  manifest,  along  with  the  spec- 
ifications of  the  cargo,  the  names  and  description  of  the  passengers, 
with  a  specification  of  their  packages  of  property,  are  to  be  inserted. 
Then  comes  a  direct  exemption  of  all  such  property  from  duties.  All 
agree,  that,  if  congress  had  included  the  owners,  and  declared  that 
immigrants  might  come  into  the  country  free  of  tax,  these  state  laws 
would  be  void ;  and  can  any  man  say,  in  the  face  of  the  legislation 
of  congress  from  1799  to  1846,  that  the  wiU  of  congress  is  not  as 
clearly  manifested  as  if  it  had  made  such  a  direct  declaration  ?  It  is 
evident  that,  by  these  repeated  and  well-considered  acts  of  legislation, 
congress  has  covered,  and  has  intend^ed  to  cover,  the  whole  field  of 
legislation  over  this  branch  of  commerce.  Certain  conditions  and 
restraints  it  has  imposed ;  and  subject  to  these  only,  and  acting  in 
the  spirit  of  all  our  history  and  all  our  policy,  it  has  opened  the  door 
widely  and  invited  the  subjects  of  other  countries  to  leave  the  crowd- 
ed population  of  Europe  and  come  to  the  United  States,  and  seek 
here  new  homes  for  themselves  and  their  families.  We  cannot  take 
into  consideration  what  may  or  may  not  be  the  poUcy  adopted  or 

cherished  by  particular  States ;  some  States  may  be  more 
[  *  443  ]  *  desirous  than  others  that  immigrants  from  Europe  should 

come  and  settle  themselves  within  their  limits ;  and  in  this 
respect  no  one  State  can  rightfully  claim  the  power  of  thwarting  by 
its  own  authority,  the  established  policy  of  all  the  States  united. 

The  foregoing  conclusions  are  fortified  by  the  provisions  of  the  act 
of  March  2, 1819.^  It  provides  that  not  more  than  two  passengers 
shall  be  brought  or  carried  to  each  five  tons'  measure  of  the  vessel, 
under  a  severe  penalty ;  and  if  the  number  exceeds  the  custom-house 
measure  by  twenty  persons,  the  vessel  itself  shall  be  forfeited,  accord- 
ing to  the  ninety-fijrst  section  of  the  act  of  1799.  The  kind  and 
quantity  of  provisions  are  prescribed,  as  well  as  the  quantity  of 
water,  and  if  the  passengers  are  put  on  short  allowance,  a  right  is 
given  to  them  to  recover  at  the  rate  of  $3  a  day  to  each  passenger, 
and  they  are  allowed  to  recover  the  same  in  the  manner  seamen's 
wages  are  recovered,  that  is,  in  a  summary  manner,  in  a  district 
court  of  the  United  States.     The  master  is  also  required,  when  the 
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▼essel  airives  in  the  United  States,  at  the  same  time  that  he  delivers 
a  manifest  of  his  cargo,  and  if  there  be  none,  then  when  he  makes 
entry  of  the  vessel,  to  deliver  and  report  to  the  collector,  by  manifest, 
all  the  passengers  taken  on  board  the  ship  at  any  foreign  port  or 
place,  designating  age,  sex,  and  occupation,  the  country  to  which 
they  severally  belong,  and  that  of  which  it  is  their  intention  to  be- 
come inhabitants ;  which  manifest  shall  be  sworn  to  as  manifests  of 
cargo  are,  and  subject  to  the  same  penalties.  These  regulations 
apply  to  foreign  vessels  as  well  as  to  our  own,  which  bring  passen- 
gers to  the  United  States. 

1.  By  the  legislation  of  congress,  the  passenger  is  allowed  to  sue 
in  a  court  of  the  United  States,  and  there  to  appear  in  person,  as  a 
seaman  may,  and  have  redress  for  injuries  inflicted  on  him  by  the 
master  during  the  voyage. 

2.  The  passenger  is  allowed  to  appear  at  the  custom-house  with 
his  goods,  consisting  often  of  all  his  personal  property,  and  there,  if 
required,  take  the  oath  prescribed  by  the  acts  of  congress,  and  get  his 
property  relieved  from  taxation.-  The  clothes  on  his  person,  and  the 
money  in  his  purse,  from  which  the  tax  is  sought,  may  freely  land  as 
protected  imports ;  and  yet  the  state  laws  under  consideration  forbid 
the  owner  to  land ;  they  hold  him  out  of  the  courts,  and  separate 
him  from  his  property,  until,  by  coercion,  he  pays  to  the  master  for 
the  use  of  the  State  any  amount  of  tax  the  State  may  at  its  dis- 
cretion set  upon  him  and  upon  his  family ;  and  this  on  the  as- 
sumption that  congress  has  not  regulated  in  respect  to  his  free 
admission. 

*  And  how  does  the  assumption  stand,  that  a  poll-tax  [  *  444  ] 
may  be  levied  on  all  passengers,  notwithstanding  our  com- 
mercial treaties  ?  By  the  fourteenth  article  of  the  treaty  of  1794,' 
(known  as  Jay's  treaty,)  and  which  article  was  renewed  by  our  treaty 
with  Great  Britain  of  1815,^  it  was  stipulated  that  reciprocal  liberty 
of  commerce  should  exist  between  the  United  States  and  all  the 
British  territories  in  Europe :  <<  That  the  inhabitants  of  Great  Britain 
shall  have  liberty  freely  and  securely  to  come  with  their  ships  and 
cargoes  to  our  ports,  to  enter  the  same,  and  to  remain  and  reside  in 
any  part  of  our  territories ;  also,  to  hire  and  occupy  houses  and  ware- 
houses for  the  purposes  of  their  commerce."  And  that  no  higher  or 
other  duties  should  be  imposed  on  British  vessels  than  were  by  our 
laws  imposed  on  American  vessels  coming  into  our  ports  from  Great 
Britain,  and  that  our  people  should  have  reciprocal  rights  in  the 
British  ports  and  territories. 
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The  taxes  under  consideration  are  imposed  on  all  persons  engaged 
in  commerce  who  are  aliens,  no  matter  where  they  are  from.  We 
have  commercial  treaties  of  the  same  import  with  the  one  above  re- 
cited with  almost  every  nation  whose  inhabitants  prosecute  commerce 
to  the  United  States ;  all  these  are  free  to  come  and  enter  our  coun 
try,  so  far  as  treaty  can  secure  the  right.  Many  thousands  of  men 
are  annually  engaged  in  this  commerce.  It  is  prosecuted,  for  a  great 
portion  of  the  territory  of  the  United  States,  at  and  through  the  two 
great  ports  where  these  taxes  have  been  imposed ;  and  it  is  a  matter 
of  history,  that  the  greater  portion  of  our  foreign  commerce  enters 
these  ports.  There  aliens  must  come  as  passengers  to  prosecute 
commerce  and  to  trade,  and  the  question  is :  Can  the  States  tax 
them  out,  or  tax  them  at  all,  in  the  face  of  our  treaties  expressly  pro- 
viding for  their  free  and  secure  admission  ? 

It  is  thus  seen  to  what  dangerous  extents  these  state  laws  have 
been  pushed ;  and  that  they  may  be  extended,  if  upheld  by  this  court, 
to  every  ferry-boat  that  crosses  a  narrow  water  within  the  flow  of 
tide  which  divides  States,  and  to  all  boats  crossing  rivers  that  are 
state  boundaries,  is  evident. 

These  laws  now  impose  taxes  on  vessels  through  their  masters,  in 
respect  to  the  masters  and  crews,  and  all  passengers  on  board,  when 
the  vessel  commences  and  ends  its  voyage  within  sight  and  hearing 
of  the  port  where  the  tax  is  demandable,  making  no  distinction  be- 
tween citizens  and  aliens.  They  tax,  through  the  masters,  all 
American  vessels  coming  from  other  States  (including  steamboats) 
protected  by  coasting  licenses,  under  United  States  authority,  and 
also  exempt  by  the  constitution  from  paying  duties  in  another  State. 
They  tax,  through  the  masters,  foreign  vessels  protected  by 
[  "445  ]  the  constitution  *from  tonnage  duties,  save  by  the  authority 
of  congress,  and  who  are  also  protected  by  treaty  stipula- 
tions. They  tax  passengers  who  are  owners  and  agents  of  the  ves- 
sel, and  accompany  the  ship.  They  tax  owners,  agents,  and  servants 
who  accompany  goods  brought  in  for  sale,  and  who  are  by  our  trea- 
ties at  full  liberty  freely  to  come  and  reside  in  any  part  of  our  terri- 
tories in  pursuit  of  foreign  commerce. 

The  tax  is  demandable  from  the  master  on  entering  the  port,  and 
the  law  provides  that,  when  he  pays  the  money  to  the  state  collector, 
the  master  may,  by  way  of  remedy  over,  recover  by  suit  from  each 
passenger  the  sum  paid  on  his  account.  And  it  is  insisted,  that  the 
master  had  still  a  better  remedy  in  the  carrier's  lien  on  goods  of  pas- 
sengers, which  he  might  detain,  and  by  this  means  coerce  payment 
at  once  before  the  vessel  landed. 

Plainly,  this  latter  was  the  principal  mode  of  distress  contemplated 
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by  the  state  authorities,  as  wives  and  children  could  not  be  sued,  nor 
have  they  any  property,  and  therefore  property  of  heads  of  families 
conld  only  be  reached  on  their  account. 

Now  what  do  these  laws  require  the  master  to  do  ?  As  the  agent 
of  New  York,  and  as  her  tax  collector,  he  is  required  to  levy  the  tax 
on  goods  of  passengers,  and  make  it  out  of  property  which  is  be- 
yond the  reach  of  the  state  laws ;  and  yet  the  thing  is  to  be  done  by 
force  of  these  same  state  laws.  Suppose  it  to  be  true,  that  this  forc- 
ing the  master  to  levy  a  distress  on  protected  goods  is  yet  no  tax  gn 
him  or  his  vessel,  and  therefore,  in  that  respect,  the  law  laying  the 
tax  does  not  violate  the  constitution ;  all  this  would  only  throw  the 
tax  from  one  protected  subject  .to  another;  it  would  shift  the  burden 
from  the  master  of  the  vessel  on  to  the  goods  of  the  passengers,  which 
are  as  much  protected  by  the  constitution  and  acts  of  congress  as  the 
master  and  vessel. 

And  how  would  this  assumption,  that  a  state  law  may  escape  con- 
stitutional invasion,  by  giving  a  remedy  over,  operate  in  practice  ? 

Before  the  constitution  existed,  the  States  taxed  the  commerce  and 
intercourse  of  each  other.  This  was  the  leading  cause  of  abandon- 
ing the  confederation  and  forming  the  constitution ;  more  than  all 
other  causes  it  led  to  the  result ;  and  the  provision  prohibiting  the 
States  from  laying  any  duty  on  imports  or  exports,  and  the  one  which 
declares  that  vessels  bound  to  or  from  one  State  shall  not  be  obliged 
to  enter,  dear,  or  pay  duties  in  another,  were  especiaUy  intended  to 
prevent  the  evil.  Around  our  extensive  seaboard,  on  our  great  lakes, 
and  through  our  great  rivers,  this  protection  is  relied  on  against  state 
assumption  and  state  interference.  Throughout  the  Union, 
•our  vessels  of  every  description  go  free  and  unrestrained,  [  ^446  ] 
regardless  of  state  authority.  They  enter  at  pleasure,  de- 
part at  pleasure,  and  pay  no  duties.  Steamboats  pass  for  thousands 
of  miles  on  rivers  that  are  state  boundaries,  not  knowing  nor  regard- 
ing in  whose  jurisdiction  they  are,  claiming  protection  under  these 
provisions  of  the  constitution.  If  they  did  not  exist,  such  vessels 
might  be  harassed  by  insupportable  exactions.  K  it  be  the  true 
meaning  of  the  constitution,  that  a  State  can  evade  them  by  declar- 
ing that  the  master  may  be  taxed  in  regard  to  passengers,  on  the 
mere  assertion  that  he  shall  have  a  remedy  over  against  the  passen- 
gers, citizens,  and  aliens,  and  that  the  State  may  assess  the  amount 
of  tax  at  discretion,  then  the  old  evil  will  be  revived,  as  the  States 
may  tax  at  every  town  and  village  where  a  vessel  of  any  kind  lands. 
They  may  tax  on  the  assumption  of  self-defence,  or  on  any  other 
assumption,  and  raise  a  revenue  from  others,  and  thereby  exempt 
their  own  inhabitants  from  taxation. 
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If  the  first  part  of  the  state  law  is  void  because  it  lays  a  duty  on 
the  vessel,  under  the  disguise  of  taxing  its  representative,  the  master, 
how  can  the  after  part,  giving  the  master  a  remedy  over  against  pas- 
sengers, be  more  valid  than  its  void  antecedent  ?  All  property  on 
board  belonging  to  passengers  is  absolutely  protected  from  state  tax- 
ation. And  how  can  a  State  be  heard  to  say,  that  truly  she  cannot 
make  distress  on  property  for  want  of  power,  but  stiU,  that  she  can 
create  the  power  in  the  master  to  do  that  which  her  own  officers  can- 
not do  ? 

In  the  next  place,  the  constitution,  by  article  first,  section  eighth, 
provides,  that  <Hhe  congress  shall  have  power  to  lay  and  collect  taxes, 
duties,  imposts,  and  excises,  to  pay  the  debts  and  provide  for  the 
common  defence  and  general  welfare  of  the  United  States." 

Such  taxes  may  be  laid  on  foreign  commerce  as  regulations  of 
revenue ;  these  regulations  are  the  ordinary  ones  to  which  the  consti- 
tution refers.  Congress  has  no  power  to  lay  any  but  uniform  taxes 
when  regulating  foreign  commerce  to  the  end  of  revenue;  taxes 
equal  and  alike  at  all  the  ports  of  entry,  giving  no  one  a  preference 
over  another.  Nor  has  congress  power  to  lay  taxes  to  pay  the  debts 
of  a  State,  nor  to  provide  by  taxation  for  its  general  welfare.  Con- 
gress may  tax  for  the  treasury  of  the  Union,  and  here  its  power  ends. 

The  question,  whether  the  power  to  regulate  commerce  and  nav- 
igation is  exclusive  in  the  government  of  the  United  States,  or 
whether  a  State  may  regulate  within  its  own  waters  and  ports  in 
particular  cases,  does  not  arise  in  this  cause.  The  question 
[  '447  ]  here  is,  whether  a  State  can  regulate  foreign  •commerce  by 
"a  revenue  measure,"  for  the  purposes  of  its  own  treasury. 
If  the  State  taxes,  with  the  consent  of  congress,  the  vessel  directly,  by 
tonnage  duty,  or  indirectly,  by  taxing  the  master  and  crew,  or  taxes 
the  cargo  by  an  impost,  or  assumes  to  tax  passengers,  or  to  regulate 
in  any  other  mode,  she  assumes  to  exercise  the  jurisdiction  of  con- 
gress, and  to  regulate  navigation  engaged  in  foreign  commerce ;  she 
does  that  which  congress  has  the  power  to  do,  and  is  restrained  by 
She  constitution  within  the  same  limits  to  which  congress  is  restricted 
And  as  congress  cannot  raise  money  for  the  benefit  of  a  state  treas 
ury,  so  neither  can  a  State  exercise  the  same  power  for  the  same 
purpose. 

Again :  give  the  argument  all  the  benefit  that  it  claims ;  concede 
the  full  municipal  power  in  the  State  to  tax  all  persons  within  her 
territory,  as  a  general  rule,  whether  they  have  been  there  a  year  or  an 
hour ;  and  still,  she  could  not  impose  a  capitation  tax  on  these  pas- 
sengers by  the  hand  of  her  own  tax  collector.  The  tax  was  demanded 
whilst  they  were  on  board.    All  the  property  they  brought  with  them, 


DECEMBER  TERM,   1848.  177 

Passenger  Cases. — Mr.  Justice  Catron's  Opinion.    7  H. 


the  clothes,  and  moneys  on  their  persons,  were  imports;  that  is, 
**  property  imported  or  brought  into  this  country  from  another  coun- 
lay."  No  duty  could  be  laid  on  it  by  the  State ;  as,  until  it  was  sep- 
arated from  the  ship,  it  belonged  to  foreign  commerce,  and  was  an 
import  Had  the  tax  been  imposed  directly  on  the  passengers,  as  a 
poU  tax  is  on  land,  and  had  the  heads  of  families  been  bound  to  pay 
for  their  wives,  children,  and  servants,  and  had  the  collector,  with  the 
tax  list  in  his  hand  (which  was  an  execution  in  fact)  gone  on  board, 
he  would  have  found  no  property  that  was  not  protected,  which  he 
could  touch  by  way  of  distress  to  make  the  money.  The  passengers 
could  defy  him,  could  turn  about,  go  to  another  port  in  the  next 
State,  land,  and  go  their  way.  Here,  then,  a  demand  was  made  for 
a  most  stringent  tax,  which  could  not  be  enforced  at  the  time  and 
place  of  demand  from  anybody,  without  violating  the  constitution, 
various  acts  of  congress,  and  a  most  important  commercial  treaty. 

It  has  also  been  urged  on  the  court,  w4th  great  earnestness,  that, 
as  this  tax  is  levied  for  the  support  of  alien  paupers  and  purposes  of 
city  police,  and  as  the  police  power  has  not  been  taken  from  the 
States,  that  the  "object"  for  which  it  was  imposed  brings  it  within 
the  state  power.  City  police  is  part  of  the  state  police,  and  on  this 
assumption  a  poll-tax  on  foreigners  might  be  imposed  to  maintain 
almost  the  entire  municipal  power  throughout  the  State,  embracing 
the  administeation  of  justice  in  criminal  cases,  as  weU  as  numerous 
city  expenses,  together  with  the  support  of  the  poor.  The 
objects  *  and  assumptions  might,  indeed,  be  endless.  Were  [  *  448  ] 
this  court  once  to  hold  that  aliens  belonging  to  foreign 
commerce,  and  passengers  coming  from  other  States,  could  have  a 
poll-tax  levied  on  them  on  entering  any  port  of  a  State,  on  the  as- 
sumption that  the  tax  should  be  applied  to  maintain  state  police 
powers,  and  by  this  means  the  state  treasury  could  be  filled,  the  time 
is  not  distant  when  States  holding  the  great  inlets  of  commerce 
might  raise  all  necessary  revenues  from  foreign  intercourse,  and  from 
intercourse  among  the  States,  and  thereby  exempt  their  own  inhab- 
itants from  taxation  altogether.  The  money  once  being  in  the  treas- 
ury, the  state  legislature  might  apply  it  to  any  and  every  purpose,  at 
discretion,  as  New  York  has  done ;  and  if  more  was  needed,  the  cap- 
itation tax  might  be  increased  at  discretion,  the  power  to  tax  having 
no  other  limitation. 

The  passengers  in  this  instance  were  not  subjects  of  any  police 
power  or  sanitary  regulation,  but  healthy  persons  of  good  moral  char- 
acter, as  we  are  bound  to  presume,  nothing  appearing  to  the  con- 
trary ;  nor  bad  the  State  of  New  York  manifested  by  her  legislation 
«ny  objection  to  such  persons  entering  the  State. 
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Again :  it  was  urged  that  the  States  had  the  absolate  power  to 
exclude  all  aliens  before  the  constitution  was  formed,  and  that  this 
power  remained  unsurrendered  and  unimpaired ;  that  it  might  be  ex- 
ercised in  any  form  that  the  States  saw  proper  to  adopt ;  and  having 
the  power  to  admit  or  reject  at  pleasure,  the  States  might,  as  a  con- 
dition to  admission,  demand  from  all  aliens  a  sum  of  money,  and  if 
they  refused  to  pay,  the  States  might  keep  them  out,  nor  could  con- 
gress or  a  treaty  interfere.  If  such  power  existed  in  the  State  of 
New  York,  it  has  not  been  exerted  in  this  instance.  That  it  was 
intended  to  impose  a  condition  hostile  to  the  admission  of  the  pas- 
sengers, in  respect  to  whom  the  master  was  sued,  is  without  the 
slightest  foundation.  They  were  not  hindered  or  interfered  with  in 
any  degree  by  the  state  law.  It  is  a  general  revenue  measure,  and 
declares  that  the  health  commissioner  shall  demand,  and  be  entitled 
to  receive,  and  in  case  of  neglect  or  refusal  shall  sue  for  and  recover, 
from  the  master  of  every  vessel  from  a  foreign  port  that  shall  arrive 
in  the  port  of  New  York,  for  himself  and  each  cabin  passenger,  one 
dollar  and  fifty  cents ;  and  for  each  steerage  passenger,  mate,  sailor, 
or  marine,  one  dollar ;  and  from  the  master  of  each  coasting  vessel,  for 
each  person  on  board,  twenty-five  cents.  No  restraint  is  imposed  on 
passengers,  either  of  foreign  vessels  or  of  coasting  vessels.  In  the 
one  case,  as  in  the  other,  the  merchants,  traders,  and  visitors  in  the 
cabin,  and  the  immigrants  in  the  steerage,  were  equally  free 
[  *  449  ]  to  *  come  into  the  harbor,  and  equally  welcome  to  enter  the 
State.  She  does  not  address  herself  to  them  at  all,  but  de- 
mands a  revenue  duty  from  the  master,  making  the  presence  of  pas- 
sengers the  pretext.  We  have  to  deal  with  the  law  as  we  find  it, 
and  not  with  an  imaginary  case  that  it  might  involve,  but  undoubt- 
edly does  not. 

For  the  reason  just  stated,  I  had  not  intended  to  examine  the  ques- 
tion presenting  the  state  right  claimed,  but  it  has  become  so  involved 
in  the  discussions  at  the  bar  and  among  the  judges,  that  silence  can- 
not be  consistently  observed.  The  assumption  is  that  a  State  may 
enforce  a  non-intercourse  law  excluding  all  aliens,  and  having  power 
to  do  this,  she  may  do  any  act  tending  to  that  end,  but  short  of  pos- 
itive prohibition.  K  the  premises  be  true,  the  conclusion  cannot  be 
questioned. 

The  constitution  was  a  compromise  between  all  the  States  of  con- 
flicting rights  among  them.  They  conferred  on  one  government  all 
national  power,  which  it  would  be  impossible  to  make  uniform  in  a 
process  of  legislation  by  several  distinct  and  independent  state  gov- 
ernments ;  and,  in  order  that  the  equality  should  be  preserved  as  far 
as  practicable  and  consistent  with  justice,  two  branches  of  the  na- 
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tional  legislature  were  created.  In  one,  the  States  are  represented 
equally,  and  in  the  other  according  to  their  respective  populations. 
As  part  of  the  treaty-making  power,  the  States  are  equal.  The  ac- 
tion of  the  general  government  by  legislation  or  by  treaty  is  the 
action  of  the  States  and,  of  their  inhabitants ;  these  the  senate,  the 
house  of  representatives,  and  the  President  represent.  This  is  the 
federal  power.  In  the  exercise  of  its  authority  over  foreign  com- 
merce it  is  supreme.  It  may  admit  or  it  may  refuse  foreign  inter- 
course, partially  or  entirely. 

The  constitution  is  a  practiced  instrument,  made  by  practical  men, 
and  suited  to  the  territory  and  circumstances  on  which  it  was  intended 
to  operate.  To  comprehend  its  whole  scope,  the  mind  must  take  in 
the  entire  country  and  its  local  governments.  There  were  at  the  time 
of  its  adoption  thirteen  States.  There  existed  a  large  territory  be- 
yond them  already  ceded  by  Virginia,  and  other  territory  was  soon 
expected  to  be  ceded  by  North  Carolina  and  Georgia.  New  States 
were  in  contemplation,  far  off  from  ports  on  the  ocean,  through 
which  ports  aliens  must  come  to  our  vacant  territories  and  new 
States,  and  through  these  ports  foreign  commerce  must  of  necessity 
be  carried  on  by  our  inland  population.  We  had  several  thousand 
miles  of  sea-coast ;  we  adjoined  the  British  possessions  on  the  east 
and  north  for  several  thousand  miles,  and  were  divided  from  them  by 
lines  on  land  to  a  great  extent ;  and  on  the  west  and  south  we  were 
bounded  for  three  thousand  miles  and  more  by  the  posses- 
sions •  of  Spain.  With  neither  of  these  governments  was  [  *  450  ] 
our  intercourse  by  any  means  harmonious  at  that  time. 

Provision  had  to  be  made  for  foreign  commerce  coming  from 
Europe  and  other  quarters,  by  navigation  in  pursuit  of  profitable 
merchandise  and  trade,  and  also  to  regulate  personal  intercourse 
among  aliens  coming  to  our  shores  by  navigation  in  pursuit  of  trade 
and  merchandise,  as  well  as  for  the  comfort  and  protection  of  visitors 
and  travellers  conoing  in  by  the  ocean. 

Then,  again,  on  our  inland  borders,  along  our  extensive  lines  of 
separation  from  foreign  nations,  trade  was  to  be  regulated ;  but  more 
especially  was  personal  intercourse  to  be  governed  by  standing  and 
general  rules,  binding  the  people  of  each  nation  on  either  side  of  the 
Une.  This  could  only  be  done  by  treaty  of  nation  with  nation.  If 
the  individual  States  had  retained  national  power,  and  each  might 
have  treated  for  itself,  any  one  might  have  broken  its  treaty  and  given 
cause  of  war,  and  involved  other  States  in  the  war ;  therefore,  all 
power  to  treat  or  have  foreign  intercourse  was  surrendered  by  the 
States  ;  and  so  were  the  powers  to  make  war  and  to  naturalize  aliens 
given  up.     These  were  vested  in  the  general  government  for  the  bcQ* 
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efit  of  the  whole.  This  became  ^ihe  nation ''  known  to  foreign 
governments,  and  was  solely  responsible  to  them  for  the  acts  of  all 
the  States  and  their  inhabitants. 

The  general  government  has  the  sole  power  by  treaty  to  regulate 
that  foreign  commerce  which  consists  in  navigation,  and  in  baying 
and  selling.  To  carry  on  this  commerce,  men  must  enter  the  United 
States  (whose  territory  is  a  miit  to  this  end)  by  the  authority  of  the 
nation ;  and  what  may  be  done  in  this  respect  will  abundantly  ap- 
pear by  what  has  been  done  from  our  first  administration  under  the 
constitution  to  the  present  time,  without  opposition  from  state  au« 
thority,  and  without  being  questioned,  except  by  a  barren  and  incon* 
sistent  theory,  that  admits  exclusive  power  in  the  general  government 
to  let  in  ships  and  goods,  but  denies  its  authority  to  let  in  the  men 
who  navigate  the  vesseb,  and  those  who  come  to  sell  the  goods  and 
purchase  our  productions  in  return. 

Our  first  commercial  treaty  with  Great  Britain  was  that  of  1794| 
made  under  the  sanction  of  President  Washington's  administration. 
By  the  14th  article,  afaready  referred  to,  the  inhabitants  of  the  king  of 
Great  Britain,  coming  from  his  majesty's  territories  in  Europe,  had 
granted  to  them  liberty,  freely  and  securely,  and  without  hindrance 
or  molestation,  to  come  with  their  ships  and  cargoes  to  the  lands, 
countries,  cities,  ports,  places,  and  rivers  within  our  territories,  to  en- 
ter the  same,  to  resort  there,  to  remain  and  reside  there,  with- 
[  *  451  ]  out  limitation  *  of  time ;  and  reciprocal  liberty  was  granted 
to  the  people  and  inhabitants  of  the  United  States  in  his 
majesty's  European  territories,  but  subject  always,  as  to  what  respects 
this  article,  to  the  laws  and  statutes  of  the  two  countries  respectively. 
This  stipulation  was  substantially  renewed  by  the  treaty  of  1815,  ar- 
ticle first  In  the  British  dominions  our  inhabitants  were  to  abide  by 
the  general  laws  of  Great  Britain,  and  in  our  territories  the  subjects 
and  inhabitants  of  that  country  were  to  abide  by  the  laws  of  the 
United  States,  and  also  by  the  laws  of  any  State  where  they  might 
be.  But  the  treaty  does  not  refer  to  laws  of  exclusion.  The  state 
laws  could  not  drive  out  those  admitted  by  treaty  without  violating 
it,  and  furnishing  cause  of  war ;  nor  could  state  laws  interpose  any 
hindrance  or  molestation  to  the  free  liberty  of  coming.  We  have 
similar  treaties  with  many  other  nations  of  the  earth,  extending  over 
much  of  its  surface,  and  covering  populations  more  than  equal  to  one 
half  of  its  inhabitants.  Millions  of  people  may  thus  finely  come 
and  reside  in  our  territories  without  limitation  of  time,  and,  after  a 
residence  of  five  years,  by  taking  the  proper  steps,  may  be  admitted 
to  citizenship  under  our  naturalization  laws.  Thousands  of  such 
persons  have  been  admitted,  and  we  are  constantly  admitting  them 
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now ;  and  when  they  become  dtizeas  they  may  go  into  every  State 
-without  restraint,  being  entitled  ^<  to  all  the  privileges  and  immunities 
of  citizens  of  the  several  States." 

And  as  respects  intercourse  across  our  line  of  separation  from  the 
British  possessions  in  Americai  it  is  agreed,  by  the  3d  article  of  the 
treaty  of  1794,  ^  that  it  shall  at  all  times  be  free  to  his  majesty's  sub« 
jects  and  to  the  citizens  of  the  United  States,  and  also  to  the  Indians 
dwelling  on  either  side  of  said  boundary  line,  freely  to  pass  and  re- 
pass, by  land  or  inland  navigation,  into  the  respective  territories  and 
<x>untrie8  of  the  two  parties  on  the  continent  of  America,  (the  coun- 
try within  the  limits  of  the  Hudson's  Bay  Ck>mpany  only  excepted,) 
and  to  navigate  all  the  lakes,  rivers,  and  waters  thereof,  and  freely  to 
carry  on  trade  and  commerce  with  each  other."  Tolls  and  rates  of 
ferriage  are  to  be  the  same,  on  either  side  of  the  line,  that  natives  pay 
on  that  side. 

Although  this  treaty  was  abrogated  by  the  war  of  1812,  still,  I  un« 
derstand  that  it  was  intended  to  be  renewed,  so  far  as  it  regulated 
intercourse  at  our  inland  borders,  by  the  2d  article  of  the  treaty  of 
1815. 

Thus  have  stood  fact  and  practice  for  half  a  century,  in  the  face 
of  the  theory  that  individual  States  have  the  discretionary  power  to 
exclude  aliens,  because  the  power  was  reserved  to  the  States,  is  exclu- 
sively in  them,  and  remains  unimpaired  by  the  constitution. 

*  It  is  also  insisted  that  the  States  may  tax  all  persons  [  *  452  ] 
and  property  within  their  respective  jurisdictions,  except  in 
cases  where  they  are  affirmatively  prohibited.  This  is  a  truism  not 
open  to  denial.  Certainly,  the  States  may  tax  their  own  inhabitants 
at  discretion,  unless  they  have  surrendered  the  power.  But  constitu- 
tional exceptions  to  the  state  power  are  so  broad  as  to  render  the 
cdaim  valueless  in  the  present  instance.  The  States  cannot  lay  ex- 
port duties,  nor  duties  on  imports,  nor  tonnage  duties  on  vessels.  If 
they  tax  the  master  and  crew,  they  indirectly  lay  a  duty  on  the  ves- 
seL  If  the  passengers  on  board  are  taxed,  the  protected  goods  —  the 
imports —  are  reached. 

In  short,  when  the  tax  in  question  was  demandable  by  the  state 
law,  and  demanded,  the  ship  rode  in  the  harbor  of  New  York,  with 
all  persons  and  property  on  board,  as  a  unit  belonging  to  foreign 
commerce*  She  stood  as  single  as  when  on  the  open  ocean,  and  was 
as  exempt  from  the  state  taxing  power. 

For  the  reasons  here  given,  I  think  the  judgment  of  the  state  court 
should  be  reversed,  because  that  part  of  the  state  law  on  which  it  ii 
founded  was  void. 

VOL.   XVII.  16 
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Grier,  J.     I  concur  with  this  opinion  of  my  brother  Catron. 

Note.  I  here  take  occasion  to  say  that  the  state  police  power 
was  more  relied  on  and  debated  in  the  cause  of  Norris  v.  The  City 
of  Boston  than  in  this  cause.  In  that  case  I  had  prepared  an  opiii« 
ion,  and  was  ready  to  deliver  it  when  I  delivered  this  opinion  in  open 
court.  But  being  dissatisfied  with  its  composition,  and  agreeing 
entirely  with  my  brother  Grier  on  all  the  principles  involved  in  both 
causes,  and  especially  on  the  state  power  of  exclusion  in  particular 
instances,  I  asked  him  to  write  out  our  joint  views  in  the  cause 
coming  up  from  Massachusetts.  This  he  has  done  to  my  entire  sa1> 
isfaction,  and  therefore  I  have  said  nothing  here  on  the  reserved 
powers  of  the  States  to  protect  themselves,  but  refer  to  that  opinion 
as  containing  my  views  on  the  subject,  and  with  which  I  fully  con- 
cur throughout. 

Norris  v.  City  op  Boston,  and  Smith  t;.  Turner. 

M'KiNLBY,  J.  I  have  examined  the  opinions  of  Mr.  Justice 
M'Lean  and  Mr.  Justice  Catron,  and  concur  in  the  whole  reasoning 
upon  the  main  question,  but  wish  to  add  succinctly  my  own  views 
upon  a  single  provision  of  the  constitution. 

The  first  clause  of  the  9th  section  and  first  article  of  the 
[  *  453  j  *  constitution  provides  that  "  the  migration  or  importation 
of  such  persons  as  any  of  the  States  now  existing  shall 
think  proper  to  admit  shall  not  be  prohibited  by  the  congress  prior  to 
the  year  1808  ;  but  a  tax  or  duty  may  be  imposed  on  such  importa- 
tion, not  exceeding  ten  dollars  for  each  person." 

On  the  last  argument  of  this  cause,  no  reference  was  made  to  this 
clause  of  the  constitution  ;  nor  have  I  ever  heard  a  full  and  satisfac- 
tory argument  on  the  subject.  Yet  on  a  full  examination  of  this 
clause,  connected  with  other  provisions  of  the  constitution,  it  has  had 
a  controlling  influence  on  my  mind  in  the  determination  in  the  case 
before  us.  Some  of  my  brethren  have  insisted  that  the  clause  here 
quoted  applies  exclusiviely  to  the  importation  of  slaves.  If  the  phrase, 
"  the  migration  or  importation  of  such  persons,"  was  intended  by  the 
convention  to  mean  slaves  only,  why,  in  the  assertion  of  the  taxing 
power,  did  they,  in  the  same  clause,  separate  migration  from  impor- 
tation, and  use  the  following  language  :  "  But  a  tax  or  duty  may  be 
imposed  on  such  importation  not  exceeding  ten  dollars  for  each  per- 
son ?  "  All  will  admit,  that,  if  the  word  "  migration  "  were  excluded 
from  the  clause,  it  would  apply  to  slaves  only.  An  unsuccessful 
attempt  was  made  in  the  convention  to  amend  this  clause  by  striking 
out  the  word  ^^  migration,"  and  thereby  to  make  it  apply  to  slaves 
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ezclasively.  In  the  face  of  this  fact,  the  debates  in  the  conventioni 
certain  numbers  of  The  Federalist,  together  with  Mr.  Madison's  report 
to  the  legislature  of  Virginia,  in  1799 — eleven  years  after  the  adop* 
tion  of  the  constitution — are  relied  on  to  prove  that  the  words  "  migra- 
tion" and  "importation"  are  synonymes,  within  the  true  intent  and 
meaning  of  this  clause.  The  acknowledged  accuracy  of  language 
and  clearness  of  diction  in  the  constitution  would  seem  to  forbid  the 
imputation  of  so  gross  an  error  to  the  distinguished  authors  of  that 
instrument. 

I  have  been  unable  to  find  any  thing  in  the  debates  of  the  conven- 
tion, in  The  Federalist,  or  the  report  of  Mr.  Madison,  inconsistent 
"with  the  construction  here  given.  Were  they,  however,  directly 
opposed  to  it,  they  could  not,  by  any  known  rule  of  construction, 
control  or  modify  the  plain  and  unambiguous  language  of  the  clause 
in  question.  The  conclusion,  to  my  mind,  is  therefore  inresistible, 
that  there  are  two  separate  and  distinct  classes  of  persons  intended 
to  be  provided  for  by  this  clause. 

Although  they  are  both  subjects  of  commerce,  the  latter  class  only 
18  the  subject  of  trade  and  importation.  The  slaves  are  not  immi- 
grants, and  had  no  exercise  of  volition  in  their  transportation  from 
Africa  to  the  United  States. 

The  owner  was  bound  to  enter  them  at  the  custom-house 
as  *any  other  article  of  commerce  or  importation,  and  to  [  ^454  j 
pay  the  duty  imposed  by  law,  whilst  the  persons  of  the  first 
class,  although  subjects  of  commerce,  had  the  free  exercise  of  volition, 
and  could  remove  at  pleasure  from  one  place  to  another ;  and  when 
they  determined  to  migrate  or  remove  from  any  European  govern- 
ment to  the  United  States,  they  voluntarily  dissolved  the  bond  of 
allegiance  to  their  sovereign,  with  the  intention  to  contract  a  tempo- 
rary or  permanent  allegiance  to  the  government  of  the  United  States, 
and  if  transported  in  an  American  ship,  that  aUegiance  commenced 
the  moment  they  got  on  board.  They  were  subject  to,  and  protected 
by,  the  laws  of  the  United  States,  to  the  end  of  their  voyage. 

Having  thus  shown  that  there  are  two  separate  and  distinct  classes 
included  in,  and  provided  for  by,  the  clause  of  the  constitution  re- 
ferred to,  the  question  arises,  how  far  the  persons  of  the  first  class  are 
protected,  by  the  constitution  and  laws  of  the  United  States,  from 
the  operation  of  the  statute  of  New  York  now  under  consideration. 
The  power  was  conferred  on  congress  to  prohibit  migration  and  im- 
portation of  such  persons  into  all  the  new  States,  from  and  after  the 
time  of  their  admission  into  the  Union,  because  the  exemption  from 
the  prohibition  of  congress  was  confined  exclusively  to  the  States 
then  existing,  and  left  the  power  to  operate  upon  all  the  new  Staten 
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admitted  into  the  Union  prior  to  1808.  Four  new  States  having 
been  thus  admitted  within  that  time,  it  follows,  beyond  controversy, 
that  the  power  of  congress  over  the  whole  subject  of  migration  and 
importation  was  complete  throughout  the  United  States  after  1808. 

The  power  to  prohibit  the  admission  of  ^'all  such  persons"  in- 
cludes, necessarily,  the  power  to  admit  them  on  such  conditions  as 
congress  may  think  proper  to  impose ;  and  therefore,  as  a  condition, 
congress  has  the  unlimited  power  of  taxing  them.  If  this  reasoning 
be  correct,  the  whole  power  over  the  subject  belongs  exclusively  to  con- 
gress, and  connects  itself  indissolubly  with  the  power  to  regulate  com- 
merce with  foreign  nations.  How  far,  then,  are  these  immigrants 
protected,  upon  their  arrival  in  the  United  States,  against  the  power 
of  state  statutes  ?  The  ship,  the  cargo,  the  master,  the  crew,  and  the 
passengers  are  all  under  the  protection  of  the  laws  of  the  United 
States,  to  the  final  termination  of  the  voyage ;  and  the  passengers 
have  a  right  to  be  landed  and  go  on  shore,  under  the  protection  and 
subject  to  these  laws  only,  except  so  far  as  they  may  be  subject  to  the 
quarantine  laws  of  the  place  where  they  are  landed ;  which  laws  are 
not  drawn  in  question  in  this  controversy.  The  great  question  here 
is,  where  does  the  power  of  the  United  States  over  this  sub- 
[  •455  ]  ject  end,  and  where  does  the  •state  power  begin?  This  is, 
perhaps,  one  of  the  most  perplexing  questions  ever  submit- 
ted to  the  consideration  of  this  court 

A  similar  question  arose  in  the  case  of  Brown  v.  The  State  of 
Maryland,  12  Wheat.  419,  in  which  the  court  carried  out  the  powor 
of  congress  to  regulate  commerce  with  foreign  nations,  upon  the  sub- 
ject then  under  consideration,  to  the  line  which  separates  it  from  the 
reserved  powers  of  the  States,  and  plainly  established  the  power  of 
the  States  over  the  same  subject-matter  beyond  that  line. 

The  clause  of  the  constitution  already  referred  to  in  this  case,  taken 
in  connection  with  the  provision  which  confers  on  congress  the  power 
to  pass  all  laws  necessary  and  proper  for  carrying  into  effect  the 
enumerated  and  all  other  powers  granted  by  the  constitution,  seems 
necessarily  to  include  the  whole  power  over  this  subject ;  and  the 
constitution  and  laws  of  the  United  States  being  the  supreme  law  of 
the  land,  state  power  cannot  be  extended  over  the  same  subject. 
It  therefore  follows,  that  passengers  can  never  be  subject  to  state 
laws  until  they  become  a  portion  of  the  population  of  the  State, 
temporarily  or  permanently ;  and  this  view  of  the  subject  seems  to 
be  fully  sustained  by  the  case  above  referred  to.  Were  it  even  ad- 
mitted that  the  State  of  New  York  had  power  to  pass  the  statute 
under  consideration,  in  the  absence  of  legislation  by  congress  on  this 
subject,  it  would  avail  nothing  in  this  case,  because  the  whole  ground 
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had  been  occupied  by  congress  before  that  act  was  passed,  as  has 
been  fully  shown  by  the  preceding  opinion  of  my  brother  Catron. 
The  laws  referred  to  in  that  opinion  show  conclusively  that  the  pas- 
sengers, their  moneys,  their  clothing,  their  baggage,  their  tools,  their 
implements,  &c.,  are  permitted  to  land  in  the  United  States  without 
tax,  duty,  or  impost. 

I  therefore  concur  in  the  opinion,  that  the  judgment  of  the  court 
below  should  be  reversed. 

Mr.  Justice  Catron  concurs  in  the  foregoing  opinion,  and  adopts  it 
as  forming  part  of  his  own,  so  far  as  Mr.  Justice  M'Kinley's  individ- 
ual views  are  expressed,  when  taken  in  connection  with  Mr.  Justice 
Catron's  opinion. 

NoRRis  V.  City  op  Boston. 

Grier,  J.  As  the  law  of  Massachusetts  which  is  the  subject  of 
consideration  in  this  case  differs  in  some  respects  from  that  of  New 
York,  on  which  the  court  have  just  passed  in  the  case  of  Smith  v. 
Turner,  I  propose  briefly  to  notice  it.  In  so  doing,  it  is  not 
•my  purpose  to  repeat  the  arguments  urged  in  vindication  [  •456  ] 
of  thci  judgment  of  the  court  in  that  case,  and  which  equally 
apply  to  this,  but  rather  to  state  distinctly  what  I  consider  the  point 
really  presented  by  this  case,  and  to  examine  some  of  the  propositions 
assumed,  and  arguments  urged  with  so  much  ability  by  the  learned 
counsel  of  the  defendants. 

The  plaintiff  in  this  case  is  an  inhabitant  of  St  John's,  in  the  prov- 
ince of  New  Brunswick  and  kingdom  of  Great  Britain.  He  arrived 
at  the  port  of  Boston  in  June,  1837,  in  command  of  a  schooner  be- 
longing to  the  port  of  St  John's,  having  on  board  nineteen  alien  pas- 
sengers. Prior  to  landing,  he  was  compelled  to  pay  to  the  city  of 
Boston  the  sum  of  two  dollars  each  for  permission  to  land  said  pas- 
sengers. This  sum  of  thirty-eight  dollars  was  paid  under  protest,  and 
this  suit  instituted  to  recover  it  back. 

The  demand  was  made,  and  the  money  received  from  the  plaintiff, 
in  pursuance  of  the  following  act  of  the  legislature  of  Massachusetts, 
passed  April  20, 1837,  and  entitled  ^^  An  act  relating  to  alien  passen- 
gers." 

"  §  1.  When  any  vessel  shall  arrive  at  any  port  or  harbor  within 
this  State,  from  any  port  or  place  without  the  same,  with  alien  pas- 
sengers on  board,  the  officer  or  officers,  whom  the  mayor  and  aldermen 
of  the  city,  or  the  selectmen  of  the  town,  where  it  is  proposed  to  land 
such  passengers,  are  hereby  authorized  and  required  to  appoint,  shall 
go  on  board  such  vessels  and  examine  into  the  condition  of  such 
passengers. 

16  • 
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^  §  2.  If,  on  such  examination,  there  shall  be  found  among  said 
passengers  any  lunatic,  idiot,  maimed,  aged,  or  infirm  person,  incom- 
petent, in  the  opinion  of  the  officer  so  examining,  to  maintain  them- 
selves, or  who  have  been  paupers  in  any  other  country,  no  such  alien 
passenger  shall  be  permitted  to  land  until  the  master,  owner,  con- 
signee, or  agent  of  such  vessel  shall  have  given  to  such  city  or  town 
a  bond  in  the  sum  of  one  thousand  dollars,  with  good  and  sufficient 
surety,  that  no  such  lunatic  or  indigent  passenger  shall  become  a  city, 
town,  or  state  charge  within  ten  years  from  the  date  of  said  bond* 

"  §  3.  No  alien  passengers,  other  than  those  spoken  of  in  the  pr€^ 
ceding  section,  shall  be  permitted  to  land  until  the  master,  owner, 
consignee,  or  agent  of  such  vessel  shall  pay  to  the  regularly  appointed 
boarding  officer  the  sum  of  two  dollars  for  each  passenger  so  landing ; 
and  the  money  so  collected  shall  be  paid  into  the  treasury  of  the  city 
or  town,  to  be  appropriated  as  the  city  or  town  may  direct,  for  the 
support  of  foreign  paupers. 

"  §  4.  The  officer  or  officers  required  in  the  1st  section  of  this  act 
to  be  appointed  by  the  mayor  and  aldermen,  or  the  select- 
[  *  457  ]  men,  *  respectively,  shall,  from  time  to  time,  notify  the 
pilots  of  the  port  of  said  city  or  town  of  the  place  or  places 
where  the  said  examination  is  to  be  made,  and  the  said  pilots  shall 
be  required  to  anchor  all  such  vessels  at  the  place  so  appointed,  and 
require  said  vessels  there  to  remain  till  such  examination  shall  be 
made ;  and  any  pilot  who  shall  refuse  or  neglect  to  perform  the  duty 
imposed  upon  him  by  this  section,  or  who  shall,  through  negligence 
or  design,  permit  any  alien  passenger  to  land  before  such  examination 
shall  be  had,  shall  forfeit  to  the  city  or  town  a  sum  not  less  than  fifty 
nor  more  than  two  thousand  dollars. 

^^  §  5.  The  provisions  of  this  act  shall  not  apply  to  any  vessel  com- 
ing on  shore  in  distress,  or  to  any  alien  passengers  taken  from  any 
wreck  where  life  is  in  danger." 

It  must  be  borne  in  mind  (what  has  been  sometimes  forgotten) 
that  the  controversy  in  this  case  is  not  with  regard  to  the  right  claimed 
by  the  State  of  Massachusetts,  in  the  second  section  of  this  act,  to 
repel  from  her  shores  lunatics,  idiots,  criminals,  or  paupers,  which  any 
foreign  country,  or  even  one  of  her  sister  States,  might  endeavor  to 
thrust  upon  her;  nor  the  right  of  any  State,  whose  domestic  security 
might  be  endangered  by  the  admission  of  free  negroes,  to  exclude 
them  from  her  borders.  This  right  of  the  States  has  its  foundation 
in  the  sacred  law  of  self-defence,  which  no  power  granted  to  congress 
can  restrain  or  annuL  It  is  admitted  by  all,  that  those  powers  which 
relate  to  merely  municipal  legislation,  or  what  may  be  more  properly 
called  internal  police,  are  not  surrendered  or  restrained ;  and  that  it 
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is  as  competent  and  necessary  for  a  State  to  provide  precautionary 
measures  against  the  moral  pestilence  of  paupers,  vagabonds,  and 
convicts,  as  it  is  to  guard  against  the  physical  pestilence  which  may 
arise  from  unsound  and  infectious  articles  imported.  The  case  of 
New  York  v.  Miln,  11  Pet,  102,  asserts  this  doctrine,  and  no  more. 
The  law  under  consideration  in  that  case  did  not  interfere  with  pas- 
sengers, as  such,  either  directly  or  indirectly,  who  were  not  paupers. 
It  put  forth  no  claim  to  tax  all  persons  for  leave  to  land  and  pass 
through  the  State  to  other  States,  or  a  right  to  regulate  the  inter- 
course of  foreign  nations  with  the  United  States,  or  to  control  the 
policy  of  the  general  government  with  regard  to  immigrants. 

But  what  is  the  claim  set  up  in  the  third  section  of  the  act  under 
consideration,  with  which  alone  we  have  now  to  deal  ? 

It  is  not  the  exaction  of  a  fee  or  toll  from  passengers  for  some  per- 
sonal service  rendered  to  them,  nor  from  the  master  of  the  vessel  for 
some  inspection  or  other  service  rendered  either  to  the  vessel 
or  its  cargo.  It  is  not  a  fee  or  tax  for  a  *  license  to  foreign-  [  *  458  ] 
ers  to  become  denizens  or  citizens  of  the  commonwealth  of 
Massachusetts ;  for  they  have  sought  no  such  privilege,  and,  so 
far  as  is  yet  known,  may  have  been  on  their  way  to  some  other 
place. 

It  is  not  an  exercise  of  the  police  power  with  regard  to  paupers, 
idiots,  or  convicts.  The  second  section  effectually  guards  against 
injury  from  them.  It  is  only  after  the  passenger  has  been  found,  on 
inspection,  not  to  be  within  the  description  whose  crimes  or  poverty 
require  exclusion,  that  the  master  of  the  vessel  is  taxed  for  leave  to 
land  him.  Had  this  act  commenced  with  the  third  section,  might  it 
not  have  been  truly  entitled :  '^  An  act  to  raise  revenue  off  vessels 
engaged  in  the  transportation  of  passengers?"  Its  true  character 
cannot  be  changed  by  its  collocation,  nor  can  it  be  termed  a  police 
regulation  because  it  is  in  the  same  act  which  contains  police  regu- 
lations. 

In  its  letter  and  its  spirit  it  is  an  exaction  from  the  master,  owner, 
or  consignee  of  a  vessel  engaged  in  the  transportation  of  passengers, 
graduated  on  the  freight  or  passage-money  earned  by  the  vessel.  It 
is,  in  fact,  a  duty  on  the  vessel,  not  measured  by  her  tonnage,  it  is 
true,  but  producing  a  like  result,  by  merely  changing  the  ratio.  It 
is  a  taxation  of  the  master,  as  representative  of  the  vessel  and  her 
cargo. 

It  has  been  argued  that  this  is  not  a  tax  on  the  master  or  the  ves- 
sel, because  in  effect  it  is  paid  by  the  passenger  having  enhanced  the 
price  of  his  passage.  Let  us  test  the  value  of  this  argument  by  its 
application  to  other  cases  that  naturally  suggest  themselves.     If  this 
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act  had,  in  direct  terms,  compelled  the  master  to  pay  a  tax  or  duty 
levied  or  graduated  on  the  ratio  of  the  tonnage  of  his  vessel,  whose 
freight  was  earned  by  the  transportation  of  passengers,  it  might  have 
been  said,  with  equal  truth,  that  the  duty  was  paid  by  the  passenger, 
and  not  by  the  vessel.  And  so,  if  it  had  laid  an  impost  on  the  goods 
of  the  passenger  imported  by  the  vessel,  it  might  have  been  said, 
with  equal  reason,  it  was  only  a  tax  on  the  passenger  at  last,  as  it 
comes  out  of  his  pocket,  and,  graduating  it  by  the  amount  of  his 
goods,  affects  only  the  modus  or  ratio  by  which  its  amount  is  calcu- 
lated. In  this  way,  the  most  stringent  enactments  may  be  easily- 
evaded. 

It  is  a  just  and  well-settled  doctrine  established  by  this  court,  that 
a  State  cannot  do  that  indirectly  which  she  is  forbidden  by  the  con- 
stitution to  do  directly.  If  she  cannot  levy  a  duty  or  tax  from  the 
master  or  owner  of  a  vessel  engaged  in  commerce  graduated  on  the 
tonnage  or  admeasurement  of  the  vessel,  she  cannot  effect  the  same 

purpose  by  merely  changing  the  ratio,  and  graduating  it  on 
[  *459  ]  the  number  of  masts,  or  of  mariners,  *the  size  and  power  of 

the  steam-engine,  or  the  number  of  passengers  which  she 
carries.  We  have  to  deal  with  things,  and  we  cannot  change  them  by 
changing  their  names.  Can  a  State  levy  a  duty  on  vessels  engaged 
in  commerce,  and  not  owned  by  her  own  citizens,  by  changing  its 
name  from  a  ^^  duty  on  tonnage  "  to  a  tax  on  the  master,  or  an  im- 
post upon  imports,  by  calling  it  a  charge  on  the  owner  or  supercargo, 
and  justify  this  evasion  of  a  great  principle  by  producing  a  dictionary 
or  a  dictum  to  prove  that  a  ship-captain  is  not  a  vessel,  nor  a  super- 
cargo an  import  ? 

The  constitution  of  the  United  States,  and  the  powers  confided  by 
it  to  the  general  government,  to  be  exercised  for  the  benefit  of  all  the 
States,  ought  not  to  be  nullified  or  evaded  by  astute  verbal  criticism, 
without  regard  to  the  grand  aim  and  object  of  the  instrument,  and 
the  principles  on  which  it  is  based.  A  constitution  must  necessarily 
be  an  instrument  which  enumerates,  rather  than  defines,  the  powers 
granted  by  it.  While  we  are  not  advocates  for  a  latitudinous  con- 
struction, yet  "  we  know  of  no  rule  for  construing  the  extent  of  such 
powers  other  than  is  given  by  the  language  of  the  instrument  which 
confers  them,  taken  in  connection  with  the  purpose  for  which  they 
are  conferred." 

Before  proceeding  to  examine  the  more  prominent  and  plausible 
arguments  which  have  been  urged  in  support  of  the  power  now 
claimed  by  the  State  of  Massachusetts,  it  may  be  proper  to  notice 
some  assumptions  of  fact  which  have  been  used  for  the  purpose  of 
showing  the  necessity  of  such  a  power,  from  the  hardships  which  it 
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is  supposed  would  otherwise  be  inflicted  on  those  States  which  claim 
the  right  to  exercise  it. 

It  was  assumed  as  a  fact,  that  all  the  foreigners  who  amved  at  the 
ports  of  Boston  and  New  York,  and  afterwaids  became  paupers,  re- 
mained in  those  cities,  and  there  became  a  public  charge ;  and  that, 
therefore,  this  tax  was  for  their  own  benefit,  or  that  of  their  class. 
Sut  is  this  the  fact  ?  Of  the  many  ten  thousands  who  yearly  arrive 
at  those  ports,  how  small  a  proportion  select  their  residence  there ! 
Hundreds  are  almost  daily  transferred  from  the  vessels  in  which  they 
airive  to  the  railroad  car  and  steamboat,  and  proceed  immediately 
on  their  journey  to  the  western  States.  Are  Boston,  New  York, 
and  New  Orleans,  through  which  they  are  compelled  to  pass,  the 
only  cities  of  the  Union  which  have  to  bear  the  burden  of  support- 
ing such  immigrants  as  afterwards  become  chargeable  as  paupers  ? 
It  may  well  be  questioned  whether  their  proportion  of  this  burden 
exceeds  the  ratio  of  their  great  wealth  and  population.  But  it 
appears  by  the  second  section  of  the  act  now  before  us,  that  all 
persons  whose  poverty,  age,  or  infirmities,  render  them 
*  incompetent  to  maintain  themselves,  are  not  permitted  to  [  *  460  ] 
land  until  a  bond  has  been  given  in  the  sum  of  01,000,  with 
sufficient  security  that  they  will  not  become  a  city,  town,  or  state 
charge  within  ten  years.  By  the  stringency  of  these  bonds,  the  poor, 
the  aged  and  the  infirm  are  conipelled  to  continue  their  journey  and 
migrate  to  other  States ;  and  yet,  after  having  thus  driven  off  all  per- 
flons  of  tlus  class,  and  obtained  an  indemnity  against  loss  by  them  if 
they  remain,  it  is  complained  of  as  a  hardship,  that  the  State  should 
not  be  allowed  to  tax  those  who,  on  examination,  are  found  not  to 
be  within  this  description,  —  who  are  not  paupers,  nor  likely  to  be- 
came such;  and  that  this  exaction  should  be  demanded,  not  for  a 
license  to  remain  and  become  domiciled  in  the  State,  but  for  leave  to 
pass  through  it.  But  admitting  the  hardship  of  not  permitting  these 
States  to  raise  revenue  by  taxing  the  citizens  of  other  States,  or  im- 
migrants seeking  to  become  such,  the  answer  still  remains,  that  the 
question  before  the  court  is  not  one  of  feeling  or  discretion,  but  of 
power. 

The  arguments  in  support  of  this  power  in  a  State  to  tax  vessels 
employed  in  the  transportation  of  passengers  assume,  1.  That  it  is 
a  tax  upon  passengers  or  persons,  and  not  upon  vessels.  2.  That 
the  States  are  sovereign,  and  that  ^^  the  sovereign  may  forbid  the 
entry  of  his  territory  either  to  foreigners  in  general  or  in  particular 
cases,  or  for  certain  purposes,  according  as  he  may  think  it  advan* 
tageouB  to  the  State ;  and,  since  the  lord  of  the  territory  may,  when- 
ever he  thinks  proper,  forbid  its  being  entered^  he  has  power  to  annex 
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what  conditions  he  pleases  to  the  permission  to  enter ; "  that  the 
State  of  Massachusetts,  having  this  power  to  exclude  altogether,  may 
therefore  impose  as  a  condition  for  a  license  to  pass  through  her  terri- 
tory any  amount  of  tax  she  may  see  fit ;  and  this  is  but  the  exercise 
of  the  police  power  reserved  to  the  States,  and  which  cannot  be  con- 
trolled by  the  government  of  the  Union.  3.  That  it  is  but  an  exer^ 
cise  of  the  municipal  power  which  every  State  has,  to  tax  persons 
an4  things  within  her  jurisdiction,  and  with  which  other  States  have 
no  concern. 

*  Let  us  assume,  for  the  sake  of  argument,  that  this  is  not  a  duty 
on  the  vessel,  nor  an  interference  with  commercial  regulations  made 
by  congress,  but  a  tax  on  persons  transported  in  the  vessel,  and 
carry  out  the  propositions  based  on  this  hypothesis  to  their  legiti- 
mate results. 

It  must  be  admitted  that  it  is  not  an  exercise  of  the  usual  power 
to  tax  persons  resident  within  a  State,  and  their  property ;  but  is  a 
tax  on  passengers  qiui  passengers.  It  is  a  condition  annexed  to  a 
license  to  them  to  pass  through  the  State,  on  their  journey 
[  *  461  ]  to  other  States.  It  is  founded  on  a  claim  by  a  *  State  of 
the  power  to  exclude  all  persons  from  entering  her  ports  or 
passing  through  her  territory. 

It  is  true  that,  if  a  State  has  such  an  absolute  and  uncontrolled 
right  to  exclude,  the  inference  that  she  may  prescribe  the  conditions 
of  entrance,  in  the  shape  of  a  license  or  a  tax,  must  necessarily  fol- 
low. The  conclusion  cannot  be  evaded  if  the  premises  be  proved* 
A  right  to  exclude  is  a  power  to  tax ;  and  the  converse  of  the  propo- 
sition is  also  true,  that  a  power  to  tax  is  a  power  to  exclude ;  and  it 
follows,  as  a  necessary  result,  from  this  doctrine,  that  those  States  in 
which  are  situated  the  great  ports  or  gates  of  commerce,  have  a  right 
to  exclude,  if  they  see  fit,  aU  immigrants  from  access  to  the  interior 
States,  and  to  prescribe  the  conditions  on  which  they  shall  be  aUowed 
to  proceed  on  their  journey,  whether  it  be  the  payment  of  two  or  of 
two  hundred  dollars.  Twelve  States  of  this  Union  are  without  a 
seaport  The  United  States  have,  within  and  beyond  the  limits  of 
these  States,  many  millions  of  acres  of  vacant  lands.  It  is  the  cher- 
ished policy  of  the  general  government  to  encourage  and  invite 
Christian  foreigners  of  our  own  race  to  seek  an  asylum  within  our 
borders,  and  to  convert  these  waste  lands  into  productive  farms,  and 
thus  add  to  the  wealth,  population,  and  power  of  the  nation.  Is  it 
possible  that  the  framers  of  our  constitution  have  committed  such 
an  oversight,  as  to  leave  it  to  the  discretion  of  some  two  or  three 
States  to  thwart  the  policy  of  the  Union,  and  dictate  the  terms  upon 
which  foreigners  shall  be  permitted  to  gain  access  to  the  other  States  I 
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Moreover,  if  persons  migrating  to  the  western  States  may  be  corn- 
pelled  to  contribute  to  the  revenue  of  Massachusetts,  or  New  York, 
or  Louisiana,  whether  for  the  support  of  paupers  or  penitentiaries, 
they  may  with  equal  justice  be  subjected  to  the  same  exactions  in 
every  other  city  or  State  through  which  they  are  compelled  to  pass ; 
and  thus  the  unfortunate  immigrant,  before  he  arrives  at  his  destined 
home,  be  made  a  pauper  by  oppressive  duties  on  his  transit.  Besides, 
if  a  State  may  exercise  this  right  of  taxation  or  exclusion  on  a*for- 
eigner,  on  the  pretext  that  he  may  become  a  pauper,  the  same  doc- 
trine will  apply  to  citizens  of  other  States  of  this  Union ;  and  thus 
the  citizens  of  the  interior  States,  who  have  no  ports  on  the  ocean, 
may  be  made  tributary  to  those  who  hold  the  gates  of  exit  and  en- 
trance to  commerce.  If  the  bays  and  harbors  in  the  United  States 
are  so  exclusively  the  property  of  the  States  within  whose  boundaries 
they  lie,  that,  the  moment  a  ship  comes  within  them,  she  and  all  her 
passengers  become  the  subjects  of  unlimited  taxation  before  they 
can  be  permitted  to  touch  the  shore,  the  assertion  that  this  is  a 
question  with  which  the  citizens  of  other  States  have  no 
•concern,  may  well  be  doubted.  If  these  States  still  retain  [  *  462  ] 
all  the  rights  of  sovereignty,  as  this  argument  assumes,  one 
of  the  chief  objects  for  which  this  Union  was  formed  has  totally 
failed,  and  ^^  we  may  again  witness  the  scene  of  conflicting  commer- 
cial regulations  and  exactions  which  were  once  so  destructive  to 
the  harmony  of  the  States,  and  fatal  to  their  commercial  interests 
abroad." 

To  guard  against  the  recurrence  of  these  evils,  the  constitution  has 
conferred  on  congress  the  power  to  regulate  commerce  with  foreign 
nations,  and  among  the  States.  That,  as  regards  our  intercourse 
with  other  nations  and  with  one  another,  we  might  be  one  people, — 
not  a  mere  confederacy  of  sovereign  States  for  the  purposes  of  de- 
fence or  aggression. 

Commerce,  as  defined  by  this  court,  means  something  more  than 
traffic, — it  is  intercourse;  and  the  power  committed  to  congress  to 
regulate  commerce  is  exercised  by  prescribing  rules  for  carrying  on 
that  intercourse.  '^  But  in  regulating  commerce  with  foreign  nations, 
the  power  of  congress  does  not  stop  at  the  jurisdictional  lines  of  the 
several  States.  It  would  be  a  very  useless  power  if  it  could  not  pass 
those  lines.  The  commerce  of  the  United  States  with  foreign  nations 
is  that  of  the  whole  United  States.  Every  district  ha?  a  right  to 
participate  in  it.  The  deep  streams  which  penetrate  our  country  in 
every  direction,  pass  through  the  interior  of  almost  every  State  in  the 
Union,  and  furnish  the  means  for  exercising  this  right.  K  congress 
has  the  power  to  regulate  it,  that  power  must  be  exercised  wherever 
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the  subject  exists.  If  it  exists  within  the  States,  if  a  foreign  voyage 
may  commence  or  terminate  at  a  port  within  a  State,  then  the  power 
of  congress  may  be  exercised  within  a  State."  Gibbons  v.  Ogden, 
9  Wheat  195. 

The  question,  whether  this  power  is  exclusive,  is  one  on  which  the 
majority  of  this  court  have  intimated  different  opinions  at  different 
times ;  but  it  is  one  of  little  practical  importance  in  the  present  case, 
for  this  power  has  not  lain  dormant,  like  those  for  enacting  a  uniform 
bankrupt  law,  and  for  organizing  the  militia.  The  United  States 
have  made  treaties,  and  have  regulated  our  intercourse  with  foreign 
nations  by  prescribing  its  conditions.  No  single  State  has,  therefore, 
a  right  to  change  them.  To  what  purpose  commit  to  congress  the 
power  of  regulating  our  intercourse  with  foreign  nations  and  among 
the  States,  if  these  regulations  may  be  changed  at  the  discretion  of 
each  State  ?  And  to  what  weight  is  that  argument  entitled  which 
assumes  that,  because  it  is  the  policy  of  congress  to  leave  this  inter- 
course free,  therefore  it  has  not  been  regulated,  and  each  State  may 

put  as  many  restrictions  upon  it  as  she  pleases  ? 
[  •  463  ]  *  The  argument  of  those  who  challenge  the  right  to  exer- 
cise this  power  for  the  States  of  Massachusetts  and  New 
York,  on  the  ground  that  it  is  a  necessary  appurtenant  to  the  police 
power,  seems  fallacious,  also,  in  this  respect  It  assumes  that,  be- 
cause a  State,  in  the  exercise  of  her  acknowledged  right,  may  exclude 
paupers,  lunatics,  &c.,  therefore  she  may  exclude  all  persons,  whether 
they  come  within  this  category  or  not.  But  she  may  exclude  putrid 
and  pestilential  goods  from  being  landed  on  her  shores ;  yet,  it  does 
not  follow  that  she  may  prescribe  what  sound  goods  may  be  landed, 
or  prohibit  their  importation  altogether.  The  powers  used  for  self- 
defence  and  protection  against  harm  cannot  be  perverted  into  weap- 
ons of  offence  and  aggression  upon  the  rights  of  others.  A  State  is 
left  free  to  impose  such  taxes  as  she  pleases  upon  those  who  have 
elected  to  become  residents  or  citizens ;  but  it  is  not  necessary  to  her 
safety  or  welfare  that  she  should  exact  a  transit  duty  on  persons  or 
property  for  permission  to  pass  to  other  States. 

It  has  been  argued,  also,  that,  as  the  jurisdiction  of  the  State  ex- 
tends over  the  bays  and  harbors  within  her  boundaries  for  the  pur- 
pose of  punishing  crimes  committed  thereon,  therefore  her  jurisdiction 
is  absolute  for  every  purpose  to  the  same  extent;  and  that,  as  she 
may  tax  persons  resident  on  land  and  their  ships  engaged  in  com- 
merce, she  has  an  equal  right  to  tax  the  persons  or  property  of  for- 
eigners or  citizens  of  other  States,  the  moment  their  vessels  arrive 
within  her  jurisdictional  limits.  But  this  argument  is  obnoxious  to 
the  imputation  of  proving  too  much,  and  therefore  not  to  be  relied 
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on  as  proving  any  thing.  For,  if  a  State  has  an  absolute  right  to 
tax  vessels  and  persons  coming  from  foreign  ports,  or  those  of  other 
States,  before  they  reach  the  shore,  and  as  a  condition  for  license  to 
(and  in  her  ports,  she  may  tax  to  any  amount,  and  neither  congress 
Qor  this  court  can  restrain  her  in  the  exercise  of  that  right;  it  follows, 
also,  as  a  necesscury  consequence,  that  she  may  exclude  all  vessels, 
but  her  own,  from  entering  her  ports,  and  may  grant  monopolies  of 
the  navigation  of  her  bays  and  rivers.  This  the  State  of  New  York 
at  one  time  attempted,  but  was  restrained  by  the  decision  of  this 
court  in  the  case  of  Gibbons  v.  Ogden. 
In  conclusion,  we  are  of  opinion :  — 

1.  That  the  object  of  the  constitutional  prohibition  to  the  States 
to  lay  duties  on  tonnage  and  imposts  on  imports,  was  to  protect  both 
vessel  and  cargo  from  state  taxation  while  in  transitu;  and  this  pro- 
hibition  cannot  be  evaded,  and  the  same  result  effected,  by  calling  it 
a  tax  on  the  master  or  passengers. 

2.  That  the  power  exercised  in  these  cases  to  prohibit  the 

*  immigration  of  foreigners  to  other  States,  except  on  pre-  [  *  464  ] 
scribed  conditions,  and  to  tax  the  commerce  or  intercourse 
between  the  citizens  of  these  States,  is  not  a  police  power,  nor  neces- 
sary for  the  preservation  of  the  health,  the  morals,  or  the  domestic 
peace  of  the  States  who  claim  to  exercise  it 

3.  That  the  power  to  tax  this  intercourse  necessarily  challenges 
the  right  to  exclude  it  altogether,  and  thus  to- thwart  the  policy  of  the 
other  States  and  the  Union. 

4.  That  congress  has  regulated  commerce  and  intercourse  with 
foreign  nations  and  between  the  several  States,  by  willing  that  it 
shall  be  free,  and  it  is  therefore  not  left  to  the  discretion  of  each 
State  in  the  Union  either  to  refuse  a  right  of  passage  to  persons  or 
property  through  her  territory^  or  to  exact  a  duty  for  permission  to 
exercise  it. 

Cathon,  J.  I  concur  with  the  foregoing  opinion  of  Mr.  Justice 
Grier. 

NoRRis  V,  CiTT  OF  BosTON,  and  Smith  v.  Turner. 

Tanet,  C.  J.,  dissenting. 

I  do  not  concur  in  the  judgment  of  the  court  in  these  two  cases, 
and  proceed  to  state  the  grounds  on  which  I  dissent. 

The  constitutionality  of  the  laws  of  Massachusetts  and  New  York 
in  some  respects  depends  upon  the  same  principles.  There  are,  how- 
ever, different  questions  in  the  two  cases,  and  I  shall  make  myself 
better  understood  by  examining  separately  one  of  the  cases,  and  then 
vou  XVII.  17 
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pointing  out  bow  far  tbe  same  reasoning  applies  to  the  other,  and  in 
what  respect  there  is  a  difference  between  them ;  and,  first,  as  to  tbe 
case  from  Massachusetts. 

This  law  meets  the  vessel  after  she  has  arrived  in  tbe  harbor,  and 
within  the  territorial  limits  of  the  State,  but  before  the  passengers 
have  landed,  and  while  they  are  still  afloat  on  navigable  water.  It 
requires  the  state  officer  to  go  on  board  and  examine  into  the  con* 
dition  of  the  passengers,  and  provides  that,  if  any  lunatic,  idiot^ 
maimed,  aged,  or  infirm  person,  incompetent,  in  the  opinion  of  the 
examining  officer,  to  maintain  themselves,  or  who  have  been  paupers 
in  any  other  country,  shall  be  found  on  board,  such  alien  passenger 
shall  not  be  permitted  to  land  until  the  master,  owner,  consignee,  or 
agent  of  the  vessel  shall  give  bond,  with  sufficient  security,  that  no 
such  lunatic  or  indigent  person  shall  become  a  city,  town,  or  state 
charge  within  ten  years  from  the  date  of  the  bond.  These  provisions 
are  contained  in  the  first  two  sections.  It  is  the  3d  section 
[  *  465  ]  that  has  given  rise  to  this  controversy,  and  which  *  enacts 
that  no  alien  passengers,  other  than  those  before  spoken  of, 
shall  be  permitted  to  land  until  the  master,  owner,  consignee,  or 
agent  of  the  vessel  shall  pay  to  the  boarding  officer  the  sum  of  two 
dollars  for  each  passenger  so  landing ;  the  money  thus  collected  to 
be  appropriated  to  the  support  of  foreign  paupers. 

This  law  is  a  part  of  the  pauper  laws  of  the  State,  cmd  the  pro- 
vision in  question  is  intended  to  create  a  fund  for  the  support  of 
alien  paupers,  and  to  prevent  its  own  citizens  from  being  burdened 
with  their  support. 

I  do  not  deem  it  material  at  this  time  to  inquire  whether  the  earn 
demanded  is  a  tax  or  not.  Of  that  question  I  shall  speak  hereafter. 
The  character  of  the  transaction  and  the  meaning  of  the  law  cannot 
be  misunderstood.  If  the  alien  chooses  to  remain  on  board,  and  to 
depart  with  the  ship,  or  in  any  other  vessel,  the  captain  is  not  re- 
quired to  pay  the  money.  Its  payment  is  the  condition  upon  which 
the  State  permits  the  alien  passenger  to  come  on  shore  and  mingle 
with  its  citizens,  and  to  reside  among  them.  He  obtains  this  privi 
lege  from  the  State  by  the  payment  of  the  money.  It  is  demanded 
of  the  captain,  and  not  from  every  separate  passenger,  for  the  conven- 
ience of  collection.  But  the  burden  evidently  falls  on  the  passenger ; 
and  he  in  fact  pays  it,  either  in  the  enhanced  price  of  his  passage,  or 
directly  to  the  captain,  before  be  is  allowed  to  embark  for  the  voyage* 
The  nature  of  the  transaction  and  tiie  ordinary  course  of  business 
show  that  this  must  be  the  case ;  and  the  present  claim,  therefore, 
comes  before  the  court  without  any  equitable  considerations  to  ree- 
ommead  it,  and  does  not  call  upon  us  to  restore  money  to  a  party 
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firom  whom  it  has  been  wrongfully  exacted.  If  the  plaintiff  recovers, 
he  will  most  probably  obtain  firom  the  State  the  money  which  he  has 
doubtless  already  received  firom  the  passenger,  for  the  purpose  of 
being  paid  to  the  State ;  and  which,  if  the  State  is  not  entitled  to  it, 
ought  to  be  refunded  to  the  passenger.  The  writ  of  error,  however, 
brings  up  nothing  for  revision  here  but  the  constitutionality  of  the 
law  under  which  this  money  was  demanded  and  paid,  and  that  ques- 
tion I  proceed  to  examine. 

And  the  first  inquiry  is,  whether,  under  the  constitution  of  the 
United  States,  the  federal  government  has  the  power  to  compel  Ihe 
several  States  to  receive,  and  suffer  to  remain  in  association  with  its 
citizens,  every  person  or  class  of  persons  whom  it  may  be  the  policy 
or  pleasure  of  the  United  States  to  admit.  In  my  judgment,  this 
question  lies  at  the  foundation  of  the  controversy  in  this  case.  I  do 
not  mean  to  say  that  the  general  government  have,  by  treaty  or  act 
of  congress,  required  the  State  of  Massachusetts  to  permit 
the  aliens  in  question  to  land.  *  I  think  there  is  no  treaty  [  *  466  ] 
or  act  of  congress  which  can  justly  be  so  construed.  But 
it  is  not  necessary  to  examine  that  question  until  we  have  first  in- 
quired whether  congress  can  lavtrfully  exercise  such  a  power,  and 
mrhether  the  States  are  bound  to  submit  to  it.  For  if  the  people  of 
the  several  States  of  this  Union  reserved  to  themselves  the  power  of 
expelling  firom  their  borders  any  person,  or  class  of  persons,  whom 
it  might  deem  dangerous  to  its  peace,  or  likely-  to  produce  a  physical 
or  moral  evil  among  its  citizens,  then  any  treaty  or  law  of  congress 
invading  this  right,  and  authorizing  the  introduction  of  any  person 
or  description  of  persons  against  the  consent  of  the  State,  would  be 
an  usurpation  of  power  which  this  court  could  neither  recognize  nor 
enforce. 

I  had  supposed  this  question  not  now  open  to  dispute.  It  was 
distinctly  decided  in  Holmes  v.  Jennison,  14  Pet  640 ;  in  Groves  v. 
Slaughter,  15  Pet  449;  and  in  Prigg  f.  The  Commonwealth  of 
Pennsylvania,  16  Pet.  539. 

If  these  cases  are  to  stand,  the  right  of  the  State  is  undoubted. 
And  it  is  equally  clear,  that,  if  it  may  remove  from  among  its  citizens 
any  person  or  description  of  persons  whom  it  regards  as  injurious  to 
their  welfare,  it  follows  that  it  may  meet  them  at  the  threshold  and 
prevent  them  from  entering.  For  it  will  hardly  be  said  that  the 
United  States  may  permit  them  to  enter,  and  compel  the  State  to 
receive  them,  and  that  the  State  may  immediately  afterwards  expel 
them.  There  could  be  no  reason  of  policy  or  humanity  for  compel- 
ling the  States,  by  the  power  of  congress,  to  imbibe  the  poison,  and 
then  leaving  them  to  find  a  remedy  for  it  by  their  own  exertions  and 
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at  their  owa  expense.  Certainly,  no  such  distinction  can  be  foond  in 
the  constitution,  and  such  a  division  of  power  would  be  an  incon- 
sistency, not  to  say  an  absurdity,  for  which  I  presume  no  one  will 
contend.  If  the  State  has  the  power  to  determine  whether  the  per- 
sons objected  to  shall  remain  in  the  State  in  association  with  its 
citizens,  it  must,  as  an  incident  inseparably  connected  with  it,  have 
the  right  also  to  determine  who  shall  enter.  Indeed,  in  the  case  of 
Groves  v.  Slaughter,  the  Mississippi  constitution  prohibited  the  entry 
of  the  objectionable  persons,  and  the  opinions  of  the  court  through- 
out treat  the  exercise  of  this  power  as  being  the  same  with  that  of 
expelling  them  after  they  have  entered. 

Neither  can  this  be  a  concurrent  power,  and  whether  it  belongs  to 
the  general  or  to  the  state  government,  the  sovereignty  which  pos- 
sesses the  right  must  in  its  exercise  be  altogether  independent  of  the 
other.  If  the  United  States  have  the  power,  then  any  legislation  by 
the  State  in  conflict  with  a  treaty  or  act  of  congress  would 
[  •  467  ]  be  void.  And  if  the  States  possess  it.  •then  any  act  on  the 
subject  by  the  general  government,  in  conflict  with  the  state 
law,  would  also  be  void,  and  this  court  bound  to  disregard  it.  It 
must  be  paramount  and  absolute  in  the  sovereignty  which  possesses 
it.  A  concurrent  and  equal  power  in  the  United  States  and  the 
States,  as  to  who  should  and  who  should  not  be  permitted  to  reside 
in  a  State,  would  be  a  direct  conflict  of  powers  repugnant  to  each 
other,  continually  thwarting  and  defeating  its  exercise  by  either,  and 
could  result  in  nothing  but  disorder  and  confusion. 

Again :  if  the  State  has  the  right  to  exclude  from  its  borders  any 
person  or  persons  whom  it  may  regard  as  dangerous  to  the  safety  of 
its  citizens,  it  must  necessarily  have  the  right  to  decide  when  and 
towards  whom  this  power  is  to  be  exercised.  It  is  in  its  nature  a 
discretionary  power,  to  be  exercised  according  to  the  judgment  of  the 
party  which  possesses  it.  And  it  must,  therefore,  rest  with  the  State 
to  determine  whether  any  particular  class  or  description  of  persons 
are  likely  to  produce  discontents  or  insurrection  in  its  territory,  or  to 
taint  the  morals  of  its  citizens,  or  to  bring  among  them  contagious 
diseases,  or  the  evils  and  burdens  of  a  numerous  pauper  population. 
For  if  the  general  government  can  in  any  respect,  or  by  any  form  of 
legislation,  control  or  restrain  a  State  in  the  exercise  of  tUs  power, 
or  decide  whether  it  has  been  exercised  with  proper  discretion,  and 
towards  proper  persons,  and  on  proper  occasions,  then  the  real  and 
substantial  power  would  be  in  congress,  and  not  in  the  States.  In 
the  cases  decided  in  this  court,  and  hereinbefore  referred  to,  the  power 
of  determining  who  is  or  who  is  not  dangerous  to  the  interests  and 
well-being  of  the  people  of  the  State  has  been  uniformly  admitted  to 
reside  in  the  State. 
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I  think  it,  therefore,  to  be  very  clear,  both  upon  principle  and  the 
authority  of  adjudged  cases,  that  the  several  States  have  a  right  to 
remove  from  among  their  people,  and  to  prevent  from  entering  the 
State,  any  person,  or  class  or  description  of  persons,  whom  it  may 
deem  dangerous  or  injurious  to  the  interests  and  welfare  of  its  citi- 
zens ;  and  that  the  State  has  the  exclusive  right  to  determine,  in  its 
sound  discretion,  whether  the  danger  does  or  does  not  exist,  free  from 
the  control  of  the  general  government. 

This  brings  me  to  speak  more  particularly  of  the  Massachusetts 
law,  now  under  consideration.  It  seems  that  Massachusetts  deems 
the  introduction  of  aliens  into  the  State  from  foreign  countries  likely 
to  produce  in  the  State  a  numerous  pauper  population,  heavily  and 
injuriously  burdensome  to  its  citizens.  It  would  be  easy  to  show, 
from  the  public  history  of  the  times,  that  the  apprehensions  of  the 
State  are  well  founded ;  that  a  fearful  amount  of  disease 
and  pauperism  is  daily  brought  *  to  our  shores  in  emigrant  [  *  468  ] 
ships,  and  that  measures  of  precaution  and  self-defence  have 
become  absolutely  necessary  on  the  Atlantic  border.  But  whether 
this  law  was  necessary  or  not  is  not  a  question  for  this  court ;  and  I 
forbear,  therefore,  to  discuss  its  justice  and  necessity.  Ttiis  court  has 
no  power  to  inquire  whether  a  State  has  acted  wisely  or  justly  in  the 
exercise  of  its  reserved  powers.  Massachusetts  had  the  sole  and 
exclusive  right  to  judge  for  herself  whether  any  evil  was  to  be  appre- 
hended from  the  introduction  of  alien  passengers  from  foreign  coun- 
tries. And  in  the  exercise  of  her  discretion,  she  had  a  right  to  exclude 
them  if  she  thought  proper  to  do  so.  Of  course,  I  do  not  speak  of 
public  functionaries  or  agents,  or  officers  of  foreign  governments. 
Undoubtedly,  no  State  has  a  right  to  interfere  with  the  free  ingress 
of  persons  of  that  description.  But  there  does  not  appear  to  have  been 
any  such  among  the  aliens  who  are  the  subjects  of  this  suit,  and  no 
question,  therefore,  can  arise  on  that  score. 

Massachusetts,  then,  having  the  right  to  refuse  permission  to  alien 
passengers  from  foreign  countries  to  land  upon  her  territory,  and  the 
right  to  reject  them  as  a  class  or  description  of  persons  who  may 
prove  injurious  to  her  interests,  was  she  bound  to  admit  or  reject  them 
without  reserve  ?  Was  she  bound  either  to  repel  them  altogether, 
or  to  admit  them  absolutely  and  unconditionally  ?  And  might  she  not 
admit  them  upon  such  securities  and  conditions  as  she  supposed 
would  protect  the  interest  of  her  own  citizens,  while  it  enabled  the 
State  to  extend  the  offices  of  humanity  and  kindness  to  the  sick  and 
helpless  stranger  ?  There  is  certainly  no  provision  in  the  constitution 
which  restrains  the  power  of  the  Stat6  in  this  respect.  And  if  she 
may  reject  altogether,  it  follows  that  she  may  admit  upon  such  terms 
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and  conditions  as  she  thinks  proper,  and  it  cannot  be  material  whether 
the  security  required  be  a  bond  to  indemnify  or  the  payment  of  a  cer- 
tain sum  of  money. 

In  a  case  where  a  party  has  a  discretionary  power  to  forbid  or  per- 
mit an  act  to  be  done,  as  he  shall  think  best  for  his  own  interests,  he 
is  never  bound  absolutely  and  unconditionally  to  forbid  or  permit  it. 
He  may  always  permit  it  upon  such  terms  and  conditions  as  he  sup- 
poses will  make  the  act  compatible  with  his  own  interests.  I  know 
no  exception  to  the  rule.  An  individual  may  forbid  another  from 
digging  a  ditch  through  his  land  to  draw  off  water  from  the  property 
of  the  party  who  desires  the  permission.  Yet  he  may  allow  him  to 
do  it  upon  such  conditions  and  terms  as,  in  his  judgment,  are  suffi- 
cient to  protect  his  own  property  from  overflow ;  and  for  this  purpose 
he  may  either  take  a  bond  and  security,  or  he  may  accept  a  sum  of 
money  in  lieu  of  it,  and  take  upon  himself  the  obligation 
[  *  469  ]  *  of  guarding  against  the  danger.  The  same  rule  must 
apply  to  governments  who  are  charged  with  the  duty  of 
protecting  their  citizens.  Massachusetts  has  legislated  upon  this 
principle.  She  requires  bond  and  security  from  one  class  of  aliens, 
and  from  another,  whom  she  deem^  less  likely  to  become  chargeable, 
she  accepts  a  sum  of  money,  and  takes  upon  herself  the  obligation 
of  providing  a  remedy  for  the  apprehended  evil. 

I  do  not  understand  that  the  lawfulness  of  the  provision  for  taking 
bond,  where  the  emigrants  are  actual  paupers  and  unable  to  gain  a 
livelihood,  has  been  controverted.  That  question,  it  is  true,  is  not 
before  us  in  this  case ;  but  {he  right  of  the  State  to  protect  itself 
against  the  burden  of  supporting  those  who  come  to  us  from  Euro- 
pean almshouses  seems  to  be  conceded  in  the  argument.  Yet  there 
is  no  provision  in  the  constitution  of  the  United  States  which  makes 
any  distinction  between  different  descriptions  of  aliens,  or  which 
reserves  the  power  to  the  State  as  to  one  class,  and  denies  it  over  the 
other.  And  if  no  such  distinction  is  to  be  found  in  the  constitution, 
this  court  cannot  ingraft  one  upon  it.  The  power  of  the  State  as  to 
these  two  classes  of  aliens  must  be  regarded  here  as  standing  upon 
the  same  principles.  It  is  in  its  nature  and  essence  a  discretionary 
power,  and  if  it  resides  in  the  State  as  to  the  poor  and  the  diseased, 
it  must  also  reside  in  it  as  to  all. 

In  both  cases  the  power  depends  upon  the  same  principles,  and 
the  same  construction  of  the  constitution  of  the  United  States ;  it 
results  from  the  discretionary  power  which  resides  in  a  State  to  de- 
termine from  what  person  or  description  of  persons  the  danger  of 
pauperism  is  to  be  apprehended,  and  to  provide  the  necessary  safe- 
guards against  it     Most  evidently,  this  court  cannot  8uper^-ise  the 
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^ex^rcise  of  such  a  power  by  the  State,  nor  control  or  regulate  it,  nor 
determine  whether  the  occasion  called  for  it,  nor  whether  the  funds 
raised  have  been  properly  administered.  This  would  be  substituting 
the  discretion  of  the  court  for  the  discretionary  power  reserved  to  the 
State. 

Moreover,  if  this  court  should  undertake  to  exercise  this  supervisory 
power,  it  would  take  upon  itself  a  duty  which  it  is  utterly  incapable 
of  discharging.  For  how  could  this  court  ascertain  whether  the 
persons  classed  by  the  boarding  officer  of  the  State  as  paupers  be- 
longed to  that  denomination  or  not  ?  How  could  it  ascertain  what 
had  been  the  pursuits,  habits,  and  mode  of  life  of  every  emigrant, 
and  how  far  he  was  liable  to  lose  his  health,  and  become,  with  a 
helpless  family,  a  charge  upon  the  citizens  of  the  State  ?  How  could 
it  determine  who  was  sick  and  who  was  well  ?  who  was  rich  and 
who  was  poor  ?  who  was  likely  to  become  chargeable  and 
who  not  ?  Yet  all  *  this  must  be  done,  and  must  be  [  *  470  J 
decided  too  upon  legal  evidence,  admissible  in  a  court  of 
justice,  if  it  is  determined  that  the  State  may  provide  against  the 
admission  of  one  description  of  aliens,  but  not  against  another ;  that 
it  may  take  securities  against  paupers  and  persons  diseased,  but  not 
against  those  who  are  in  health  or  have  the  means  of  support ;  and 
that  this  court  have  the  power  to  supervise  the  conduct  of  the  state 
authorities,  and  to  regulate  it  and  determine  whether  it  has  been 
properly  exercised  or  not. 

I  can,  therefore,  see  no  ground  for  the  exercise  of  this  power,  by 
the  government  of  the  United  States  or  any  of  its  tribunals.  In  my 
opinion,  the  clear,  established,  and  safe  rule  is,  that  it  is  reserved  to 
the  several  States,  to  be  exercised  by  them  according  to  their  own 
sound  discretion,  and  according  to  their  own  views  of  what  their 
interest  and  safety  require.  It  is  a  power  of  self-preservatiou,  and 
was  never  intended  to  be  surrendered. 

But  it  is  argued  in  support  of  the  claim  of  the  plaintiff,  that  the 
conveyance  of  passengers  from  foreign  countries  is  a  branch  of  com- 
merce,  and  that  the  provisions  of  the  Massachusetts  law,  which  meet 
the  ship  on  navigable  water  and  detain  her  until  the  bond  is  given 
and  the  money  paid,  are  a  regulation  of  commerce ;  and  that  the 
grant  to  congress  of  the  power  to  regulate  commerce  is  of  itself  a 
prohibition  to  the  States  to  make  any  regulation  upon  the  subject. 
The  construction  of  this  article  of  the  constitution  was  fully  dis- 
cussed in  the  opinions  delivered  in  the  license  cases,  reported  in  5 
How.  504.  I  do  not  propose  to  repeat  here  what  I  then  said,  or  what 
was  said  by  other  members  of  the  court  with  whom  I  agreed.  It 
will  appear  by  the  report  of  the  case,  that  five  of  the  justices  of  this 
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court,  being  a  majority  of  the  whole  bench,  held  that  the  grant  ofthok 
power  to  congress  was  not  a  prohibition  to  the  States  to  make  sach 
regulations  as  they  deemed  necessary,  in  their  own  ports  and  harbors, 
for  the  convenience  of  trade  or  the  security  of  health  ;  and  that  such 
regulations  were  valid,  unless  they  came  in  conflict  with  an  act  of 
congress.  After  such  opinions,  judicially  delivered,  I  had  supposed 
that  question  to  be  settled,  so  far  as  any  question  upon  the  construo- 
tion  of  the  constitution  ought  to  be  regarded  as  closed  by  the  decision 
of  this  court.  I  do  not,  however,  object  to  the  revision  of  it,  and  am 
quite  willing  that  it  be  regarded  hereafter  as  the  law  of  this  court, 
that  its  opinion  upon  the  construction  of  the  constitution  is  always 
open  to  discussion  when  it  is  supposed  to  have  been  founded  in  error, 
and  that  its  judicial  authority  should  hereafter  depend  altogether  on 
the  force  of  the  reasoning  by  which  it  is  supported.  Referring  to  my 
opinion  on  that  occasion,  and  the  reasoning  by  which  it  is 
[  *  471  J  maintained,  as  showing  what  I  *  still  think  upon  the  subject, 
I  desire  now  to  add  to  it  a  reference  to  the  thirty-second 
number  of  The  Federalist,  which  shows  that  the  construction  given 
to  this  clause  of  the  constitution  by  a  majority  of  the  justices  of  this 
court  is  the  same  that  was  given  to  it  at  the  time  of  its  adoption  by 
the  eminent  men  of  the  day  who  were  concerned  in  framing  it,  and 
active  in  supporting  it  For  in  that  number,  it  is  explicitly  affirmed, 
that,  ^  notwithstanding  the  affirmative  grants  of  general  authorities, 
there  has  been  the  most  pointed  care  in  those  cases  where  it  was 
deemed  improper  that  the  like  authorities  should  reside  in  the  States, 
to  insert  negative  clauses  prohibiting  the  exercise  of  them  by  the 
States."  The  grant  of  a  general  authority  to  regulate  conmierce,  is 
not,  therefore,  a  prohibition  to  the  States  to  make  any  regulations 
concerning  it  within  their  own  territorial  limits,  not  in  conffict  with 
the  regulations  of  congress. 

But  I  pass  from  this  objection,  which  was  sufficientiy  discussed  in 
the  license  cases,  and  come  to  the  next  objection  founded  on  the 
same  clause.  It  is  this :  that  the  law  in  question  is  a  regulation  of 
commerce,  and  is  in  conflict  with  the  regulations  of  congress  and 
with  treaties,  and  must  yield  to  the  paramount  authority  over  this 
subject  granted  to  the  United  States. 

It  is  a  sufficient  answer  to  this  argument  to  say,  that  no  treaty  or 
act  of  congress  has  been  produced  which  gives,  or  attempts  to  give, 
to  all  aliens  the  right  to  land  in  a  State.  The  act  of  March  2,  1799, 
c.  23,  §  46,  has  been  referred  to,  and  much  pressed  in  the  argument 
But  this  law  obviously  does  nothing  more  than  exempt  certain  arti- 
cles belonging  t^  a  passenger  from  the  duties  which  the  United  States 
had  a  right  to  exact,  if  they  thought  proper.     Undoubtedly,  the  law 
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presupposes  that  the  passenger  will  be  permitted  to  land.  Bat  it 
does  not  attempt  to  confer  on  him  the  right  Indeed,  the  construction 
contended  for  would  be  a  startling  one  to  the  States,  if  congress  has 
the  power  now  claimed  for  it.  For  neither  this  nor  any  other  law  of 
congress  prescribes  the  character  or  condition  of  the  persons  who 
may  be  taken  on  board  in  a  foreign  port  to  be  brought  to  the  United 
States.  It  makes  no  regulations  upon  the  subject,  and  leaves  the 
selection  altogether  to  the  discretion  and  pleasure  of  the  ship-owner 
or  shipmaster.  The  ship-owner,  as  well  as  the  shipmaster,  is  in 
many  cases  a  foreigner,  acting  sometimes,  perhaps,  under  the  influ- 
ence of  foreign  governments  or  foreign  cities,  and  having  no  common 
interest  or  sympathy  with  the  people  of  the  United  States ;  and  he 
may  be  far  more  disposed  to  bring  away  the  worst  and  most  danger- 
ous portion  of  the  population  rather  than  the  moral  and  industrious 
citizen.  And  as  the  act  of  1799  speaks  of  passengers 
•generally,  and  makes  no  distinction  as  to  their  character  [  •472  ] 
or  health,  if  the  argument  of  the  counsel  for  the  plaintiff  can 
be  maintained,  and  this  law  gives  every  passenger  which  the  ship- 
owner has  selected  and  brought  with  him  the  right  to  land,  then  this 
act  of  congress  has  not  only  taken  away  &om  the  States  the  right  to 
determine  who  is  and  who  is  not  fit  to  be  received  among  them,  but 
has  delegated  this  high  and  delicate  power  to  foreign  shipmasters 
and  foreign  ship-owners.  And  if  they  have  taken  on  board  tenants 
of  their  almshouses  or  workhouses,  or  felons  from  their  jails,  if  con- 
gress has  the  power  contended  for,  and  this  act  of  congress  will  bear 
the  construction  given  to  it,  and  gives  to  every  passenger  the  right  to 
land,  then  this  mass  of  pauperism  and  vice  may  be  poured  out  upon 
the  shores  of  a  State  in  opposition  to  its  laws,  and  the  state  author- 
ities are  not  permitted  to  resist  or  prevent  it. 

It  is  impossible,  upon  any  sound  principle  of  construction,  so  to 
interpret  this  law  of  congress.  Its  language  will  not  justify  it,  nor 
can  such  be  supposed  to  have  been  the  policy  of  the  United  States, 
or  such  its  disposition  towards  the  States.  The  general  government 
merely  intended  to  exercise  its  powers  in  exempting  the  articles  men- 
tioned from  duties,  leaving  it  to  the  States  to  determine  whether  it 
was  compatible  with  their  interest  and  safety  to  permit  the  person  to 
land.  And  this  power  the  States  have  always  exercised  before  and 
since  the  passage  of  this  act  of  congress. 

The  same  answer  may  be  given  to  the  argument  on  treaty  stipula^ 
tions.  The  treaty  of  1794,  art  4,  referred  to  and  relied  on  is  no 
longer  in  force.  But  the  same  provision  is,  however,  substantially 
contained  in  the  1st  article  of  the  convention  with  Great  Britain,  of 
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July  3, 1815,^  with  this  exception,  that  it  puts  British  subjects  in  this 
respect  on  the  same  footing  with  other  foreigners.  But  the  permis- 
sion there  mutually  given,  to  reside  and  hire  houses  and  warehouses, 
and  to  trade  and  traffic,  is  in  express  terms  made  subject  to  the  laws 
of  the  two  countries  respectively.  Now,  the  privileges  here  given 
within  the  several  States  are  all  regulated  by  state  laws,  and  the  ref- 
erence to  the  laws  of  this  country  necessarily  applies  to  them,  aad 
subjects  the  foreigner  to  their  decision  and  controL  Indeed,  the 
treaty  may  be  said  to  disavow  the  construction  now  attempted  to  be 
given  to  it.  Nor  do  I  see  how  any  argument  against  the  validity  of 
the  state  law  can  be  drawn  from  the  act  of  congress  of  1819.  On 
the  contrary,  this  act  seems  accurately  to  mark  the  line  of  division 
between  the  powers  of  the  general  and  state  governments  over  this 
subject ;  and  the  powers  of  the  former  have  been  exercised  in  the 
passage  of  this  law  without  encroaching  on  the  rights  of 
[  •473  ]  the  latter.  It  regulates  •the  number  of  passengers  which 
may  be  taken  on  board,  and  brought  to  this  country  from 
foreign  ports,  in  proportion  to  the  tonnage  of  the  vessel,  and  directs 
that,  at  the  time  of  making  his  entry  at  the  custom-house,  the  captain 
shall  deliver  to  the  collector  a  list  of  the  passengers  taken  on  board 
at  any  foreign  port  or  place,  stating  their  age,  sex,  and  occupation^ 
and  whether  they  intend  to  become  inhabitants  of  this  country,  and 
how  many  have  died  on  the  voyage ;  and  this  list  is  to  be  returned 
quarterly  to  the  state  department,  to  be  laid  before  congress.  But 
the  law  makes  no  provision  for  their  landing,  nor  does  it  require 
any  inspection  as  to  their  health  or  condition.  These  matters  are 
evidently  intended  to  be  left  to  the  state  government,  when  the  voy- 
age has  ended,  by  the  proper  custom-house  entry.  For  it  cannot  be 
supposed  that,  if  the  legislature  of  the  United  States  intended  by 
this  law  to  give  the  passengers  a  right  to  land,  it  would  have  been  so 
regardless  of  the  lives,  and  health,  and  interests  of  our  own  citizens  as 
to  make  no  inquiry  and  no  examination  upon  a  subject  which  so  nearly 
concerned  them.  But  it  directs  no  inquiries,  evidently  because  the 
power  was  believed  to  belong  to  the  States.  And  as  the  landing  of 
the  passengers  depended  on  the  state  laws,  the  inquiries  as  to  their 
health  and  condition  properly  belonged  to  the  state  authorities.  The 
act  of  1819  may  fairly  be  taken  as  denoting  the  true  line  of  division 
between  the  two  sovereignties,  as  established  by  the  constitution  of 
the  United  States  and  recognized  by  congress. 

I  forbear  to  speak  of  other  laws  and  treaties  referred  to.     They 
are  of  the  same  import,  and  are  susceptible  of  the  same  answer. 

1  8  Stats,  at  Lai^e,  228. 
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There  is  no  conflict,  therefore,  between  the  law  of  Massachusetts; 
and  any  treaty  or  law  of  the  United  States. 

Undoubtedly,  vessels  engaged  in  the  transportation  of  passengers 
from  foreign  countries,  may  be  regulated  by  congress,  and  are  a  part 
of  the  commerce  of  the  country.  Congress  may  prescribe  how  the 
vessel  shall  be  manned,  and  navigated,  and  equipped,  and  how  many 
passengers  she  may  bring,  and  what  provision  shall  be  made  for 
them,  and  what  tonnage  she  shall  pay.  But  the  law  of  Massachu- 
setts now  in  question  does  not  in  any  respect  attempt  to  regulate 
this  trade,  or  impose  burdens  upon  it.  I  do  not  speak  of  the  duty 
enjoined  upon  the  pilot,  because  that  provision  is  not  now  before  us, 
although  I  see  no  objection  to  it.  But  this  law  imposes  no  tonnage 
dnty  on  the  ship,  or  any  tax  upon  the  captain  or  passengers  for  enter- 
ing its  waters.  It  merely  refuses  permission  to  the  passengers  to 
land  until  the  security  demanded  by  the  State  for  the  protection  of 
its  own  people  from  the  evils  of  pauperism  has  been  given.  If,  how- 
ever, the  treaty  or  act  of  congress  above  referred  to  had  at- 
tempted •  to  compel  the  State  to  receive  them  without  any  [  *  474  ] 
security,  the  question  would  not  be  on  any  conflicting  regu- 
lations of  commerce,  but  upon  one  far  more  important  to  the  States, 
that  is,  the  power  of  deciding  who  should  or  should  not  be  permitted 
to  reside  among  its  citizens.  Upon  that  subject  I  have  already  stated 
my  opinion.  I  cannot  believe  that  it  was  ever  intended  to  vest  in 
congress,  by  the  general  words  in  relation  to  the  regulation  of  com- 
merce, this  overwhelming  power  over  the  States.  For  if  the  treaty 
stipulation  before  referred  to,  can  receive  the  construction  given  to  it 
in  the  argument,  and  has  that  commanding  power  claimed  for  it  over 
the  States,  then  the  emancipated  slaves  of  the  West  Indies  have  at 
this  hour  the  absolute  right  to  reside,  hire  houses,  and  traffic  and 
trade  throughout  the  southern  States,  in  spite  of  any  state  law  to 
the  contrary ;  inevitably  producing  the  most  serious  discontent,  and 
ultimately  leading  to  the  most  painful  consequences.  It  will  hardly 
be  said,  that  such  a  power  was  granted  to  the  general  government  in 
the  confidence  that  it  would  not  be  abused.  The  statesmen  of  that 
day  were  too  wise  and  too  well  read  in  the  lessons  of  history  and  of 
their  own  times,  to  confer  unnecessary  authority  under  any  such  de- 
lusion. And  I  cannot  imagine  any  power  more  unnecessary  to  the 
general  government,  and  at  the  same  time  more  dangerous  and  full 
of  peril  to  the  States. 

But  there  is  another  clause  in  the  constitution  which  it  is  said  con- 
fers the  exclusive  power  over  this  subject  upon  the  general  govern- 
ment. The  9th  section  of  the  first  article  declares,  that  the  migration 
or  importation  of  such  persons  as  any  of  the  States  then  existing 
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should  think  proper  to  admit,  should  not  be  prohibited  by  the  con- 
gress prior  to  the  year  1808,  but  that  a  tax  or  duty  might  be  imposed 
on  such  importation,  not  exceeding  ten  dollars  for  each  importation. 
The  word  migration  is  supposed  to  apply  to  alien  freemen  voluntarily 
migrating  to  this  country,  and  this  clause  to  place  their  admission  or 
migration  entirely  in  the  power  of  congress. 

At  the  time  of  the  adoption  of  the  constitution,  this  clause  was 
understood  by  its  friends  to  apply  altogether  to  slaves.  The  Madison 
Papers  will  show  that  it  was  introduced  and  adopted  solely  to  pre- 
vent congress,  before  the  time  specified,  from  prohibiting  the  intro- 
duction of  slaves  from  Africa  into  such  States  as  should  think  proper 
to  admit  them.  It  was  discussed  on  that  ground  in  the  debates  upon 
it  in  the  convention ;  and  the  same  construction  is  given  to  it  in  the 
forty-second  number  of  The  Federalist,  which  was  written  by  Mr. 
Madison ;  and  certainly  nobody  could  have  understood  the   object 

and  intention  of  this  clause  better  than  he  did. 
[  •  475  ]       *  It  appears,  from  this  number  of  The  Federalist,  that  those 

who  in  that  day  were  opposed  to  the  constitution,  and  en- 
deavoring to  prevent  its  adoption,  represented  the  word  "  migration  " 
as  embracing  freemen  who  might  desire  to  migrate  from  Europe  to 
this  country,  and  objected  to  the  clause  because  it  put  it  in  the  power 
of  congress  to  prevent  it.  But  the  objection  made  on  that  ground,  is 
dismissed  in  a  few  words,  as  being  so  evidently  founded  on  miscon- 
struction, as  to  be  unworthy  of  serious  reply ;  and  it  is  proper  to  re- 
mark, that  the  objection  then  made  was,  that  it  was  calculated  to 
prevent  voluntary  and  beneficial  migration  from  Europe,  which  all 
the  States  desired  to  encourage.  Now,  the  argument  is,  that  it  was 
inserted  to  secure  it,  and  to  prevent  it  from  being  interrupted  by  the 
States.  If  the  word  can  be  applied  to  voluntary  immigrants,  the 
construction  put  upon  it  by  those  who  opposed  the  constitution,  is 
certainly  the  just  one ;  for  it  is  difficult  to  imagine  why  a  power 
shoi]ld  be  so  explicitly  and  carefully  conferred  on  congress  to  prohibit 
immigration,  unless  the  majority  of  the  States  desired  to  put  an  end 
to  it,  and  to  prevent  any  particular  State  from  contravening  this 
policy.  But,  it  is  admitted  on  all  hands  that  it  was  then  the  policy 
of  all  the  States  to  encourage  immigration,  as  it  was  also  the  policy 
of  the  far  greater  number  of  them  to  discourage  the  African  slave- 
trade.  And  with  these  opposite  views  upon  these  two  subjects,  the 
framers  of  the  constitution  would  never  have  bound  them  both  to- 
gether in  the  same  clause,  nor  spoken  of  them  as  kindred  subjects 
which  ought  to  be  treated  alike,  and  which  it  would  be  the  probable 
policy  of  congress  to  prohibit  at  the  same  time.  No  State  could 
fear  any  evil  from  the  discouragement  of  immigration   by  other 
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States,  because  it  would  have  the  power  of  opening  its  own  doors 
to  the  immigrant,  and  of  securing  to  itself  the  advantages  it  desired. 
The  refusal  of  other  States  could  in  no  degree  affect  its  interests  or 
counteract  its  policy.  It  is  only  upon  the  ground  that  they  consid- 
ered it  an  evil,  and  desired  to  prevent  it,  that  this  word  can  be  con- 
strued to  mean  freemen,  and  to  class  them  in  the  same  provision,  and 
in  the  same  words,  with  the  importation  of  slaves.  The  limitation 
of  the  prohibition  also  shows  that  it  does  not  apply  to  voluntary  im- 
migrants. Congress  could  not  prohibit  the  migration  and  importa- 
tion of  such  persons  during  the  time  specified  '^  in  such  States  as 
might  think  proper  to  admit  them."  This  provision  clearly  implies 
that  there  was  a  well-known  difference  of  policy  among  the  States, 
upon  the  subject  to  which  this  article  relates.  Now,  in  regard  to 
voluntary  immigrants,  all  the  States,  without  exception,  not  only  ad- 
mitted them,  but  encouraged  them  to  come ;  and  the  words 
**in  such  States  as  may  think  proper  to  admit  *them,"  [*476] 
i970uld  have  been  useless  and  out  of  place  if  applied  to 
voluntary  immigrants.  But,  in  relation  to  slaves,  it  was  known  to 
be  otherwise ;  for,  while  the  African  slave-trade  was  still  permitted 
in  some  of  the  more  southern  States,  it  had  been  prohibited  many 
years  before,  not  only  in  what  are  now  called  free  States,  but  also  in 
States  where  slavery  still  exists.  In  Maryland,  for  example,  it  was 
prohibited  as  early  as  1783.  The  qualification  of  the  power  of  pro- 
hibition, therefore,  by  the  words  above  mentioned,  was  entirely  ap- 
propriate to  the  importation  of  slaves,  but  inappropriate  and  useless 
in  relation  to  freemen.  They  could  not  and  would  not  have  been 
inserted,  if  the  clause  in  question  embraced  them. 

I  admit  that  the  word  migration  in  this  clause  of  the  constitution, 
has  occasioned  some  difficulty  in  its  construction ;  yet  it  was,  in  my 
judgment,  inserted  to  prevent  doubts  or  cavUs  upon  its  meaning ;  for 
as  the  words  imports  and  importation  in  the  English  laws  had  always 
been  applied  to  property  and  things,  as  contradistinguished  from  per- 
fiM>ns,  it  seems  to  have  been  apprehended  that  disputes  might  arise 
\vhether  these  words  covered  the  introduction  of  men  into  the  coun- 
try, although  these  men  were  the  property  of  the  persons  who  brought 
them  in.*  The  framers  of  the  constitution  were  unwilling  to  use  the 
word  slaves  in  the  instrument,  and  described  them  as  persons ;  and 
80  describing  them,  they  employed  a  word  that  would  describe  them 
as  persons,  and  which  had  uniformly  been  used  when  persons  were 
spoken  of,  and  also  the  w^ord  which  was  always  applied  to  matters 
of  property.  The  whole  context  of  the  sentence,  and  its  provisions 
and  limitations,  and  the  construction  given  to  it  by  those  who  assisted 

VOL.   XVII.  18 
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in  framing  the  clause  in  question,  show  that  it  was  intended  to  em- 
brace those  persons  only  who  were  brought  in  as  property. 

But,  apart  from  these  considerations,  and  assuming  that  the  word 
migration  was  intended  to  describe  those  who  voluntarily  came  into 
the  country,  the  power  granted  is  merely  a  power  to  prohibit,  not  a 
power  to  compel  the  States  to  admit 

And  it  is  carrying  the  powers  of  the  general  government  by  con- 
struction, and  without  express  grant  or  necessary  implication,  much 
further  than  has  ever  heretofore  been  done,  if  the  former  is  to  be  con- 
strued to  carry  with  it  the  latter.  The  powers  are  totally  different  in 
their  nature,  and  totally  different  in  their  action  on  the  States.  The 
prohibition  could  merely  retard  the  growth  of  population  in  the 
States.  It  could  bring  upon  them  no  danger,  nor  any  new  evil, 
moral  or  physical. 

But  the  power  of  compelling  them  to  receive  and  to  retain  among 
them  persons  whom  the  State  may  deem  dangerous  to  its 
[  *  477  ]  peace,  or  who  may  be  tainted  with  crimes  or  infectious  *  dis- 
eases, or  who  may  be  a  burden  upon  its  industrious  citi- 
zens, would  subject  its  domestic  concerns  and  social  relations  to  the 
power  of  the  federal  government. 

It  world  require  very  plain  and  unambiguous  words  to  convince 
me  that  the  States  had  consented  thus  to  place  themselves  at  the 
feet  of  the  general  government ;  and  if  this  power  is  granted  in 
regard  to  voluntary  immigrants,  it  is  equally  granted  in  the  case  of 
slaves.  The  grant  of  power  is  the  same,  and  in  the  same  words, 
with  respect  to  migration  and  to  importation,  with  the  exception  of 
the  right  to  impose  a  tax  upon  the  latter ;  and  if  the  States  have 
granted  this  great  power  in  one  case,  they  have  granted  it  in  the  other  ; 
and  every  State  may  be  compelled  to  receive  a  cargo  of  slaves  from 
Africa,  whatever  danger  it  may  bring  upon  the  State,  and  however 
earnestly  it  may  desire  to  prevent  it.  If  the  word  migration  is  sup- 
posed to  include  voluntary  immigrants,  it  ought  at  least  to  be  con- 
fined to  the  power  granted,  and  not  extended  by  construction  to 
another  power  altogether  unlike  in  its  character  and  consequences, 
and  far  more  formidable  to  the  States. 

But  another  clause  is  relied  on  by  the  plaintiff  to  show  that  this 
law  is  unconstitutional.  It  is  said  that  passengers  are  imports,  and 
that  this  charge  is  therefore  an  impost  or  duty  on  imports,  and  pro- 
hibited to  the  States  by  the  second  clause  of  the  tenth  section  of  the 
first  article.  This  objection,  as  weU  as  others  which  I  have  {de- 
viously noticed,  is  in  direct  conflict  with  decisions  heretofore  made 
by  this  court  The  point  was  directly  presented  in  the  case  of  The 
City  of  New  York  v.  Miln,  11  Pet.  102,  and  was  there  deliberately 
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considered,  and  the  court  decided  that  passengers  clearly  were  not 
imports.  This  decision  is  perfectly  in  accordance  with  the  definition 
of  the  word  previously  given  in  the  case  of  Brown  v.  Maryland, 
12  Wheat  419.  Indeed,  it  not  only  accords  with  this  definition,  but 
i^ith  the  long-established  and  well-settled  meaning  of  the  word. 
For  I  think  it  may  be  safely  affirmed  that,  both  in  England  and  this 
country,  the  ^ords  imports  and  importation,  in  statutes,  in  statistical 
tables,  in  official  reports,  and  in  public  debates,  have  uniformly  been 
applied  to  articles  of  property,  and  never  to  passengers  voluntarily 
coming  to  the  country  in  ships ;  and  in  the  debates  of  the  convention 
itself,  the  words  are  constantly  so  used. 

The  members  of  the  convention  unquestionably  used  the  words 
they  inserted  in  the  constitution  in  the  same  sense  in  which  they 
used  them  in  their  debates.  It  is  their  object  to  be  understood,  and 
not  to  mislead,  and  they  ought  not  to  be  supposed  to  have  used 
familiar  words  in  a  new  or  unusual  sense.  And  there  is  no 
reason  to  suppose  that  they  did  not  *  use  the  word  imports,  [  *  478  ] 
-when  they  inserted*  it  in  the  constitution,  in  the  sense  in 
w^hich  it  had  been  familiajly  used  for  ages,  and  in  which  it  was  daily 
used  by  themselves.  If  in  this  court  we  are  at  liberty  to  give  old 
-words  new  meanings  when  we  find  them  in  the  constitution,  there 
is  no  power  which  may  not,  by  this  mode  of  construction,  be  con- 
ferred on  the  general  government  and  denied  to  the  States. 

But  if  the  plaintiff  could  succeed  in  maintaining  that  passengers 
were  imports,  and  that  the  money  demanded  was  a  duty  on  imports, 
he  would  at  the  same  time  prove  that  it  belongs  to  the  United 
States,  and  not  to  him,  and,  consequently,  that  he  is  not  entitled  to 
lecover  it.  The  tenth  section  of  the  first  article  prohibits  a  State 
£rom  laying  any  duty  on  imports  or  exports  except  what  may  be 
absolutely  necessary  for  the  execution  of  its  inspection  laws.  Whatr 
ever  is  necessary  for  that  purpose  may  therefore  be  laid  by  the  State 
without  the  previous  consent  of  congress. 

If  passengers  are  imports,  then  their  condition  may  be  examined 
and  inspected  by  an  officer  of  the  State  like  any  other  import,  for 
the  purpose  of  ascertaining  whether  they  may  not,  when  landed, 
bring  disease  or  pauperism  into  the  State ;  for  if  the  State  is  bound 
to  permit  them  to  land,  its  citizens  have  yet  the  right  to  know  if 
there  is  danger,  that  they  may  endeavor  to  avert  it,  or  to  escape 
from  it.  They  have,  therefore,  under  the  clause  of  the  constitution 
above  mentioned,  the  power,  to  lay  a  duty  on  this  import,  as  it  is 
called,  to  pay  the  necessary  expenses  of  the  inspection.  It  is,  how- 
ever, said,  that  more  than  sufficient  to  pay  the  necessary  expenses  of 
the  inspection  was  collected,  and  that  the  duty  was  laid  also  for 
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other  purposes.  This  is  true.  But  it  does  not  follow  that  the  party 
who  paid  the  money  is  entitled  to  recover  it  back  from  the  State. 
On  the  contrary,  it  is  expressly  provided,  in  the  clause  above  men- 
tioned, that  the  net  produce  of  all  duties  and  imposts  laid  by  any 
State  on  imports  or  exports  shall  be  for  the  use  of  the  treasury  of 
the  United  States.  K,  therefore,  these  passengers  were  imports, 
within  the  meaning  of  this  clause  of  the  constitution,  and  the  money 
.in  question  a  duty  on  imports,  then  the  net  produce  or  surplus,  after 
paying  the  necessary  expenses  of  inspection,  belongs  to  the  treasury 
of  the  United  States.  The  plaintiff  has  no  right  to  it,  and  cannot 
maintain  a  suit  for  it.  It  is  appropriated  by  the  express  words  of 
the  constitution  to  the  United  States,  and  they,  and  they  alone, 
would  have  a  right  to  claim  it  from  the  State.  The  argument,  how- 
ever, that  passengers  are  imports,  is,  in  my  judgment,  most  evidently 
without  any  reasonable  foundation. 

The  only  remaining  topic  which  seems  to  require  exam- 
[  •479  ]  ination  *is  the  objection,  that  the  money  demanded  is  a 
tax  on  the  captain  of  the  vessel,  and  therefore  a  regulation 
of  commerce. 

This  argument,  I  think,  is  suflSciently  answered  by  what  I  have 
already  said  as  to  the  real  and  true  character  of  the  transaction,  and 
the  relative  powers  of  the  Union  and  the  States.  But  I  proceed  to 
inquire  whether,  if  the  law  of  Massachusetts  be  a  tax,  it  is  not  a 
legitimate  exercise  of  its  taxing  power,  putting  aside  for  the  present 
the  other  considerations  hereinbefore  mentioned,  and  which  I  think 
amply  sufficient  to  maintain  its  validity. 

Undoubtedly  the  ship,  although  engaged  in  the  transportation  of 
passengers,  is  a  vehicle  of  commerce,  and  within  the  power  of  regu- 
lation granted  to  the  general  government ;  and  I  assent  fully  to  the 
doctrine  upon  that  subject  laid  down  in  the  case  of  Oibbons  v.  Og- 
den,  9  Wheat  1.  But  it  has  always  been  held  that  the  power  to 
regulate  commerce  does  not  give  to  congress  the  power  to  tax  it,  nor 
prohibit  the  States  from  taxing  it  in  their  own  ports,  and  within  their 
own  jurisdiction.  The  authority  of  congress  to  lay  taxes  upon  it  is 
derived  from  the  express  grant  of  power,  in  the  eighth  section  of  the 
first  article,  to  lay  and  collect  taxes,  duties,  imposts,  and  excises,  and 
the  inability  of  the  States  to  tax  it  arises  from  the  express  prohibi- 
tion contained  in  the  tenth  section  of  the  same  article. 

This  was  the  construction  of  the  constitution  at  the  time  of  its 
adoption,  the  construction  under  which  the  people  of  the  States 
adopted  it,  and  which  has  been  affirmed  in  the  clearest  terms,  by  the 
decisions  of  this  court. 

In  the  thirty-second  number  of  The  Federalist,  before  referred  to 
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and  several  of  the  preceding  numbers,  the  constniction  of  the  consti« 
tntion  as  to  the  taxing  power  of  the  general  government  and  of  the 
States,  is  very  fully  examined,  and  with  all  that  clearness  and  ability 
which  everywhere  mark  the  labors  of  its  distinguished  authors  ;  and 
in  these  numbers,  and  more  especially  in  the  one  above  mentioned, 
the  construction  above  stated  is  given  to  the  constitution,  and  sup- 
ported by  the  most  conclusive  arguments.  It  maintains  that  no 
right  of  taxation  which  the  States  had  previously  enjoyed,  was  sur- 
rendered, unless  expressly  prohibited ;  that  it  was  not  impaired  by 
any  affirmative  grant  of  power  to  the  general  government;  that 
duties  on  imports  were  a  part  of  the  taxing  power;  and  that  the 
States  would  have  had  a  right,  after  the  adoption  of  the  constitution, 
to  lay  duties  on  imports  and  exports,  if  they  had  not  been  expressly 
prohibited. 

The  grant  of  the  power  to  regulate  commerce,  therefore,  did  not, 
in  the  opinion  of  Mr.  Hamilton,  Mr.  Madison,  and  Mr.  Jay,  prohibit 
the  States  from  laying  imposts  and  duties  upon  imports 
•brought  into  their  own  territories.  It  did  not  apply  to  the  [  *  480  J 
light  of  taxation  in  either  sovereignty,  the  taxing  power 
being  a  distinct  and  separate  power  from  the  regulation  of  com- 
merce ;  and  the  right  of  taxation  in  the  States  remaining  over  every 
subject  where  it  before  existed,  with  the  exception  only  of  those  ex- 
pressly prohibited. 

This  construction,  as  given  by  The  Federalist,  was  recognized  as 
the  true  one,  and  affirmed  by  this  court,  in  the  case  of  Gibbons  v, 
Ogden,  9  Wheat.  201.  The  passage  upon  this  subject  is  so  clear 
and  forcible,  that  I  quote  the  words  used  in  the  opinion  of  the  court, 
"which  was  delivered  by  Chief  Justice  Marshall. 

**  In  a  separate  clause,"  he  says,  "  of  the  enumeration,  the  power 
to  regulate  commerce  is  given,  as  being  entirely  distinct  from  the 
right  to  levy  taxes  and  imposts,  and  as  being  a  new  power  not  before 
confeired.  The  constitution,  then,  considers  those  powers  as  sub- 
stantive and  distinct  from  each  other,  and  so  places  them  in  the  enu- 
meration it  contains.  The  power  of  imposing  duties  on  imports,  is 
(dassed  with  the  power  to  levy  taxes ;  and  that  seems  to  .be  its  nat- 
ural place.  But  the  power  to  levy  taxes  could  never  be  considered 
as  abridging  the  right  of  the  States  on  that  subject;  and  they  might, 
consequently,  have  exercised  it  by  levying  duties  on  imports  or  ex- 
ports, had  the  constitution  contained  no  prohibition  upon  the  subject 
This  prohibition,  then,  is  an  exception  from  the  acknowledged  power 
of  the  States  to  levy  taxes,  not  from  the  questionable  power  to  regu- 
late commerce.'* 

With  such  authorities  to  support  me,  so  clearly  and  explicitly 
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stating  the  doctrine,  it  cannot  be  necessary  to  pursue  the  argament 
further. 

I  may,  therefore,  safely  assume,  that,  according  to  the  true  con 
struction  of  the  constitution,  the  power  granted  to  congress  to  regu* 
late  commerce,  did  not  ii^  any  degree  abridge  the  power  of  taxation 
in  the  States ;  and  that  they  would  at  this  day  have  the  right  to  tax 
the  merchandise  brought  into  their  ports  and  harbors  by  the  authority 
and  under  the  regulations  of  congress,  had  they  not  been  expressly 
prohibited. 

They  are  expressly  prohibited  from  laying  any  duty  on  imports  or 
exports,  except  what  may  be  absolutely  necessary  for  executing  their 
inspection  laws,  and  also  from  laying  any  tonnage  duty.  So  far, 
their  taxing  power  over  commerce  is  restrained,  but  no  further.  They 
retain  all  the  rest ;  and  if  the  money  demanded  is  a  tax  upon  com- 
merce, or  the  instrument  or  vehicle  of  commerce,  it  furnishes  no  ob- 
jection to  it  unless  it  is  a  duty  on  imports  or  a  tonnage  duty,  for 

these  alone  are  forbidden. 
[  *  481  ]  *  And  this  brings  me  back  to  the  question  whether  alien 
passengers  from  a  foreign  coimtry  are  imports.  I  have 
already  discussed  that  question,  and  need  not  repeat  what  I  have 
said.  Most  clearly,  in  my  opinion,  they  are  not  imports  ;  and  if  they 
are  not,  then,  according  to  the  authorities  referred  to,  the  State  has  a 
right  to  tax  them,  —  their  authority  to  tax  not  being  abridged  in  any 
respect  by  the  power  in  the  general  government  to  regulate  com- 
merce.  I  say  nothing  as  to  its  being  a  tonnage  duty,  for,  although 
mentioned  in  the  argument,  I  do  not  suppose  any  reliance  could  be 
placed  upon  it 

It  is  said  that  this  is  a  tax  upon  the  captain,  and  therefore  a  tax 
upon  an  instrument  of  commerce.  According  to  the  authorities  be- 
fore referred  to,  if  it  were  a  tax  on  the  captain  it  would  be  no  objec- 
tion to  it,  unless  it  were  indirectiy  a  duty  on  imports  or  tonnage. 

Unquestionably,  a  tax  on  the  captain  of  a  ship,  bringing  in  mei- 
chandise,  would  be  indirectiy  a  tax  on  imports,  and  consequently 
unlawful;  but  his  being  an  instrument  of  commerce  and  navigation 
does  not  make  it  so ;  for  a  tax  upon  the  instrument  of  commerce  is 
not  forbidden.  Indeed,  taxes  upon  property  in  ships  are  continually 
laid,  and  their  validity  never  yet  doubted.  And  to  maintain  that  a 
tax  upon  him  is  invalid,  it  must  first  be  shown  that  passengers  are 
imports  or  merchandise,  and  that  the  tax  was  therefore  indirectiy  a 
tax  upon  imports. 

But  although  this  money  is  demanded  of  the  captain,  and  required 
to  be  paid  by  him  or  his  owner  before  the  passenger  is  landed,  it  is  in 
ao  proper  and  legitimate  sense  of  the  word  a  tax  o»  him.     Goods 
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and  merchandise  cannot  be  landed  by  the  captain  until  the  duties 
npon  them  are  paid  or  secured.  He  may,  if  he  pleases,  pay  the 
duty  without  waiting  for  his  owner  or  consignee.  So  here  the  cap- 
tain, if  he  chose,  might  pay  the  money  and  obtain  the  privilege  of 
landing  his  passengers  without  waiting  for  his  owner  or  consignee. 
But  he  was  under  no  obligation  to  do  it.  Like  the  case  of  a  cargo, 
he  could  not  land  his  passengers  until  it  was  done.  Yet  the  duties 
demanded  in  the  former  case  have  never  been  supposed  to  be  a  tax 
on  the  captain,  but  upon  the  goods  imported..  And  it  would  be 
against  all  analogy,  and  against  the  ordinary  construction  of  all  stat- 
utes, to  call  this  demand  a  tax  on  the  captain.  The  amount  demand- 
ed depends  upon  the  number  of  passengers  who  desire  to  land.  It 
is  not  a  fixed  amount  on  every  captain  or  every  ship  engaged  in  the 
passenger  trade ;  nor  upon  her  amount  of  tonnage.  It  is  no  objec- 
tion,  then,  to  the  Massachusetts  law  to  say,  that  the  ship  is  a  vehicle 
or  the  captain  an  instrument  of  conmierce. 

The  taxing  power  of  the  State  is  restrained  only  where 
the  *  tax  is  directly  or  indirectly  a  duty  on  imports  or  ton-  [  *  482  ] 
nage.     And  the  case  before  us  is  the  first  in  which  this 
power  has  been  held  to  be  still  further  abridged  by  m^re  affirmative 
grants  of  power  to  the  general  government     In  my  judgment,  this 
lestrietion  on  the  power  of  the  States  is  a  new  doctrine,  in  opposi- 
tion to  the  contemporaneous  construction  and  the  authority  of  ad- 
judged cases.     And  if  it  is  hereafter  to  be  the  law  of  this  court,  that 
the  power  to  regulate  commerce  has  abridged  the  taxing  power  oi 
the  States  upon  the  vehicles  or  instruments  of  commerce,  I  cannot 
foresee  to  what  it  may  lead ;  whether  the  same  prohibition,  upon  the 
same  principle,  may  not  be  carried  out  in  respect  to  ship-owners  and 
merchandise  in  a  way  seriously  to  impair  the  powers  of  taxation 
which  have  heretofore  been  exercised  by  the  States. 

I  conclude  the  subject  by  quoting  the  language  of  Chief  Justice 
Marshall  in  the  case  of  Billings  v.  The  Providence  Bank,  in  4  Pet 
561,  where,  speaking  upon  this  subject,  he  says :  ^  That  the  taxing 
power  is  of  vital  importance,  that  it  is  essential  to  the  existence  of 
government,  are  truths  which  it  cannot  be  necessary  to  reaffirm. 
They  are  acknowledged  and  assented  to  by  all.  It  would  seem  that 
the  relinquishment  of  such  a  power  is  never  to  be  assumed.  We 
will  not  say  that  a  State  may  not  relinquish  it, — that  a  considera- 
tion sufficiently  valuable  to  induce  a  partial  release  of  it  may  not 
exist ;  but  as  the  whole  community  is  interested  in  retaining  it  undi- 
minished, that  community  has  a  right  to  insist  that  its  abandonment 
ought  not  to  be  presumed  in  a  case  in  which  the  deliberate  purpose 
of  the  State  to  abandon  it  does  not  appear." 
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Such  has  heretofore  been  the  language  of  this  court,  and  I  can  see 
nothing  in  the  power  granted  to  congress  to  regulate  commerce  that 
shows  a  deliberate  purpose  on  the  part  of  the  States  who  adopted 
the  constitution  to  abandon  any  right  of  taxation  except  what  is 
directly  prohibited.  The  contrary  appears  in  the  authentic  publica- 
tions of  the  time. 

It  cannot  be  necessary  to  say  any  thing  upon  the  article  of  the 
constitution  which  gives  to  congress  the  power  to  establish  a  uniform 
rule  of  naturalization.  The  motive  and  object  of  this  provision  are 
too  plain  to  be  misunderstood.  Under  the  constitution  of  the  United 
States,  citizens  of  each  State  are  entitled  to  the  privileges  and  im- 
munities of  citizens  in  the  several  States ;  and  no  State  would  be 
willing  that  another  State  should  determine  for  it  what  foreigner 
should  become  one  of  its  citizens,  and  be  entitled  to  hold  lands  and 
to  vote  at  its  elections.  For,  without  this  provision,  any  one  State 
could  have  given  the  right  of  citizenship  in  every  other  State ;  and, 
as  every  citizen  of  a  State  is  also  a  citizen  of  the  United 
[  *  483  ]  States,  *  a  single  State,  without  this  provision,  might  have 
given  to  any  number  of  foreigners  it  pleased  the  right  to 
all  the  privileges  of  citizenship  in  commerce,  trade,  and  navigation, 
although  they  did  not  even  reside  amongst  us. 

The  nature  of  our  institutions  under  the  federal  government  made 
it  a  matter  of  absolute  necessity  that  this  power  should  be  confided 
to  the  government  of  the  Union,  where  all  the  States  were  repre* 
sented,  and  where  all  had  a  voice ;  a  necessity  so  obvious  that  no 
statesman  could  have  overlooked  it.  The  article  has  nothing  to  do 
with  the  admission  or  rejection  of  aliens,  nor  with  immigration,  but 
with  the  rights  of  citizenship.  Its  sole  object  was  to  prevent  one 
State  from  forcing  upon  all  the  others,  and  upon  the  general  govern- 
ment, persons  as  citizens  whom  they  were  unwilling  to  admit  as 
such. 

It  is  proper  to  add  that  the  state  laws  which  were  under  examina- 
tion in  the  license  cases  applied  altogether  to  merchandise  of  the 
description  mentioned  in  those  laws  which  was  imported  into  a  State 
from  foreign  countries  or  from  another  State ;  and  as  the  States  have 
no  power  to  lay  a  tax  or  duty  on  imports,  the  laws  in  question  were 
subject  to  the  control  of  congress  until  the  articles  had  ceased  to  be 
imports,  according  to  the  legal  meaning  of  the  word.  And  it  is  with 
reference  to  such  importations  and  regulations  of  congress  and  the 
States  concerning  them,  that  the  paramount  power  of  congress  is 
spoken  of  in  some  of  the  opinions  then  delivered. 

The  questions  as  to  the  power  of  a  State  to  exclude  from  its  teiri- 
tories  such  aliens  as  it  may  deem  unfit  to  reside  among  its  citizens^ 
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and  to  prescribe  the  conditions  on  which  they  may  enter  it,  and  as  to 
the  power  of  a  State  to  levy  a  tax  for  revenue  upon  alien  passengers 
arriving  from  foreign  ports,  were  neither  of  them  involved  in  those 
cases,  and  were  not  considered  or  discussed  in  the  opinions. 

I  come  now  to  the  case  from  New  York. 

The  object  of  this  law  is  to  guard  its  citizens,  not  only  from  the 
burdens  and  evils  of  foreign  paupers,  but  also  against  the  introduc- 
tion of  contagious  diseases.  It  is  not,  therefore,  like  the  law  of  Mas- 
sachusetts,  confined  to  aliens,  but  the  money  is  required  to  be  paid 
for  every  passenger  arriving  from  a  foreign  port.  The  tax  is  imposed 
on  the  passenger  in  this  case  clearly  and  distinctly ;  for,  although  the 
captain  who  lands  them  is  made  liable  for  the  collection,  yet  a  right 
is  expressly  secured  to  him  to  recover  it  from  the  passenger.  There 
can  be  no  objection  to  this  law  upon  the  ground  that  the  burden  is 
imposed  upon  citizens  of  other  States,  because  citizens  of  New  York 
are  equally  liable ;  but  embracing,  as  it  does,  its  own  citizens  and 
citizens  of  other  States,  when  they  arrive  from  a  foreign 
*  port,  the  right  of  a  State  to  determine  what  person  or  class  [  *  484  ] 
of  persons  shall  reside  among  them  does  not  arise,  and  what 
I  have  said  upon  that  subject  in  the  Boston  case  is  inapplicable  to 
this.  In  every  other  respect,  however,  it  stands  upon  the  same  prin- 
ciples, involving  also  other  and  further  considerations,  which  I  pro- 
ceed to  notice,  and  which  place  it  upon  grounds  equally  firm  with 
the  case  from  Massachusetts. 

It  will  be  admitted,  I  understand,  that  New  York  has  the  right  to 
protect  herself  from  contagious  diseases,  and  possesses  the  right  to 
inspect  ships  with  cargoes,  and  to  determine  when  it  is  safe  to  per- 
mit the  vessel  to  come  to  the  wharf,  or  the  cargo  to  be  discharged. 
In  other  words,  it  may  establish  quarantine  laws.  Consequently,  the 
State  may  tax  the  ship  and  cargo  with  the  expenses  of  inspection, 
and  with  the  costs  and  expenses  of  all  measures  deemed  necessary 
by  the  state  authorities.  This  is  uniformly  the  case  in  quarantine 
regulations ;  and  although  there  is  not  the  least  appearance  of  disease 
in  the  crew,  and  the  cargo  is  free  from  taint^  yet,  if  the  ship  comes 
from  a  port  where  a  contagious  disease  is  supposed  to  exist,  she  is 
always  placed  under  quarantine,  and  subjected  to  the  delay  and  ex- 
penses incident  to  that  condition,  and  neither  the  crew  nor  cargo  suf- 
fered to  land  until  the  state  authorities  are  satisfied  that  it  may  be 
done  without  danger.  The  power  of  deciding  from  what  port  or 
ports  there  is  danger  of  disease,  and  what  ship  or  crew  shall  be  made 
subject  to  quarantine,  on  account  of  the  port  from  which  she  sailed, 
and  what  precautions  and  securities  are  required  to  guard  against  it, 
must  of  necessity  belong  to  the  state  authorities,  for  otherwise  the 
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power  to  direct  the  quarantine  could  not  be  executed.  And  this 
power  of  a  State  has  been  constantly  maintained  and  affirmed  in  thia 
court  whenever  the  subject  has  been  under  consideration.  And  when 
the  state  authorities  have  directed  the  quarantine,  if  proof  should  be 
offered  showing  that  the  foreign  ports  to  which  it  applied  were  free 
from  disease,  and  that  there  was  no  just  ground  for  apprehension,  this 
court  would  hardly,  upon  that  ground,  feel  itself  authorized  to  pro- 
nounce the  expenses  charged' upon  the  vessel  to  be  unconstitutional, 
and  the  law  imposing  them  to  be  void. 

Upon  every  principle  of  reason  and  justice,  the  same  rule  must  be 
applied  to  passengers  that  is  applied  to  ships  and  cargoes.  If,  foT 
example,  while  rumors  were  recently  prevailing  that  the  cholera  had 
shown  itself  in  the  principal  seaport  towns  of  Europe,  New  York 
had  been  injudicious  enough  to  embarrass  her  own  trade  by  placing 
at  quarantine  all  vessels  and  persons  coming  from  those  ports,  and 
burdened  them  with  the  heavy  expenses  and  ruinous  delays 
[  *  485  ]  incident  to  that  measure,  —  *  or  if  she  were  to  do  so  now, 
when  apprehensions  are  felt  that  it  may  again  suddenly 
make  its  appearance  in  the  great  marts  of  European  trade,  —  this 
court  certainly  would  not  undertake  to  determine  that  these  fears  are 
groundless,  and  precautionary  measures  unnecessary,  and  the  law 
therefore  unconstitutional,  and  that  every  passenger  might  land  at  his 
own  pleasure.  Nobody,  I  am  sure,  will  contend  for  such  a  power. 
And  however  groundless  the  apprehension,  and  however  injurious 
and  unk^alled  for  such  regulations  may  be,  still,  if  adopted  by  the 
State,  they  must  be  obeyed,  and  the  courts  of  the  United  States  can- 
not treat  them  as  nullities. 

If  the  State  has  the  same  right  to  guard  itself  from  persons  from 
whom  infection  is  feared  that  it  has  to  protect  itself  against  the  dan- 
ger arising  from  ships  with  cargoes,  it  follows  that  it  may  exercise 
the  same  power  in  regard  to  the  former  that  it  exercises  in  relation 
to  the  latter,  and  may  tax  them  with  the  expense  of  the  sanitary 
measures  which  their  arrival  from  a  foreign  port  is  supposed  to  render 
necessary  or  prudent 

For  the  expenses  imposed  on  ships  with  cargoes,  or  on  the  captain 
or  owner,  are  as  much  a  tax  as  the  demand  of  a  particular  sum  to  be 
paid  to  the  officer  of  the  State,  to  be  expended  for  the  same  purpose. 
It  is  in  truth  always  the  demand  of  a  sum  of  money  to  indemnify 
the  State  for  the  expense  it  incurs.  And,  as  I  have  already  said, 
these  charges  are  not  always  made  and  enforced  against  ships  actu« 
ally  infected  with  disease,  but  frequently  upon  a  particular  class  of 
vessels  ;  that  is  to  say,  upon  all  ships  coming  from  ports  from  which 
danger  is  apprehended ;  upon  the  sound  and  healthy  as  well  as  the 
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infected.  The  charge  is  not  made  upon  those  ships  alone  which 
bring  disease  with  them,  but  upon  all  that  come  from  a  port  or  ports 
from  which  it  is  feared  disease  may  be  brought  It  is  true  the  ex- 
penses may  and  do  differ  in  amount,  according  to  the  condition  of 
the  ship  and  cargo.  Yet  all  are  subjected  to  the  tax,  to  the  amount 
of  the  charges  incurred  by  the  State. 

Now,  in  the  great  commercial  emporium  of  New  York,  hundreds 
are  almost  daily  arriving  from  different  parts  of  the  world,  and  that 
multitude  of  strangers,  among  whom  are  always  many  of  the  indi- 
gent and  infirm,  inevitably  produces  a  mass  of  pauperism,  which,  if 
not  otherwise  provided  for,  must  press  heavily  on  the  industry  of  its 
citizens;  and  which,  moreover,  constantly  subjects  them  to  the  danger 
of  infectious  diseases.  It  is  to  guard  them  against  these  dangers  that 
the  law  in  question  was  passed.  The  apprehensions  which  appear 
to  have  given  rise  to  it  may  be  without  foundation  as  to  some  of  the 
foreign  ports  from  which  passengers  have  arrived,  but  that 
*  is  not  a  subject  of  inquiry  here ;  and  it  will  hardly  be  de-  [  *  486  ] 
nied  that  there  are  sufficient  grounds  for  apprehension  and 
for  measures  of  precaution  as  to  many  of  the  plaoes  from  which  pas- 
senger ships  are  frequently  arriving.  Indeed,  it  can  hardly  be  said 
that  there  is  any  European  port  from  which  emigrants  usually  come 
which  can  be  regarded  as  an  exception. 

The  danger  arising  from  passenger  ships  cannot  be  provided 
against,  with  a  due  regard  to  the  interests  and  convenience  of  trade 
and  to  the  calls  of  humanity,  by  precbely  the  same  means  that  are 
usually  employed  in  cases  of  ships  with  cargoes.  In  the  latter  case, 
you  may  act  without  difficulty  upon  the  particular  ship,  and  charge  it 
with  the  expenses  which  are  incident  to  the  quarantine  regulationa 
But  how  are  you  to  provide  for  hundreds  of  sick  and  suffering  pas- 
sengers ?  for  infancy  and  age  ?  for  those  who  have  no  means,  who 
are  not  objects  of  taxation,  but  of  charity?  You  must  have  an 
extensive  hospital,  suitable  grounds  about  it,  nurses  and  physicians, 
and  provide  food  and  medicine  for  them.  And  it  is  but  just  that 
these  expenses  should  be  borne  by  the  class  of  persons  who  make 
them  necessary ;  that  is  to  say,  the  passengers  from  foreign  ports.  It 
is  from  them,  as  a  class,  that  the  danger  is  feared,  and  they  occasion 
the  expenditure.  They  are  all  entitled  to  share  in  the  relief  which  is 
provided,  and  the  State  cannot  foresee  which  of  them  will  require  it 
and  which  will  not.  It  is  provided  for  all  that  need  it,  and  all  should^ 
therefore,  contribute.  You  must  deal  with  them  as  you  do  with 
ships  with  merchandise  and  crews  arriving  from  ports  where  infee- 
tions  diseases  are  supposed  to  exist ;  when,  although  the  crew  are  in 
perfect  health,  and  the  ship  and  cargo  free  from  infection,  yet  the 
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ship-owner  must  bear  the  expense  of  the  sanitary  precautions  wliich 
are  supposed  to  be  necessary  on  account  of  the  place  from  which  the 
vessel  comes. 

The  State  might,  it  is  true,  have  adopted  towards  the  passenger 
ships  the  quarantine  regulations  usually  applied  to  ships  with  mei^ 
chandise.  It  might  have  directed  that  the  passenger  ships  from  any 
foreign  port  should  be  anchored  in  the  stream,  and  the  passengers 
not  permitted  to  land  for  the  period  of  time  deemed  prudent.  And 
if  this  had  been  done,  the  ship-owner  would  have  been  burdened 
with  the  support  of  his  numerous  passengers,  and  his  ship  detained 
for  days,  or  even  weeks,  after  the  voyage  was  ended.  And  if  a  con- 
tagious disease  had  broken  out  on  the  passage,  or  appeared  after  the 
vessel  arrived  in  port,  the  delay  and  expense  to  him  would  have  been 
still  more  serious. 

The  sanitary  measures  prescribed  by  this  law  are  fax  more  favor^ 

able  to  the  passengers  than  the  ancient  regulations,  and 
[  •  487  ]  •  incomparably  more  so  to  the  feeble,  the  sick,  and  the  poor. 

They  are  far  more  favorable,  also,  and  less  burdensome,  to 
the  ship-owner ;  ayd  no  one,  I  think,  can  fail  to  see  that  the  ancient 
quarantine  regulations,  when  applied  to  passenger  ships,  are  alto- 
gether unsuited  to  the  present  condition  of  things,  to  the  convenience 
of  trade,  and  to  the  enlightened  policy  which  governs  our  intercourse 
with  foreign  nations.  The  ancient  quarantine  regulations  were  in- 
troduced when  the  passenger  trade,  as  a  regular  occupation,  was 
unknown,  and  when  the  intercourse  between  nations  was  totally 
unlike  what  it  is  at  the  present  day.  .  And  after  aU,  these  quarantine 
regulations  are  nothing  more  than  the  mode  in  which  a  nation  exer- 
cises its  power  of  guarding  its  citizens  from  the  danger  of  disease. 
It  was,  no  doubt,  well  suited  to  the  state  of  the  world  at  the  time 
when  it  was  generally  adopted ;  but  can  there  be  any  reason  why  a 
State  may  not  adopt  other  sanitary  regulations  in  the  place  of  them, 
more  suitable  to  the  free,  speedy,  and  extended  intercourse  of  modern 
times  ?  Can  there  be  any  reason  why  they  should,  not  be  made  less 
oppressive  to  the  passenger,  and  to  the  ship-owner  and  mariner,  and 
less  embarrassing  and  injurious  to  commerce?  This  is  evidently 
what  the  New  York  law  intended  to  accomplish,  and  has  accom- 
plished, while  the  law  has  been  permitted  to  stand.  It  is  no  more  a 
regulation  of  commerce,  and,  indeed,  is  far  less  burdensome  and 
occasions  less  interruption  to  commerce,  than  the  ancient  quarantane 
regulations.  And  I  cannot  see  upon  what  ground  it  can  be  supposed 
that  the  constitution  of  the  United  States  permits  a  State  to  use  the 
ancient  means  of  guarding  the  health  of  its  citizens,  and  at  the  same 
time  denies  to  it  the  power  of  mitigating  its  hardships  and  of  adapt- 
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ing  its  sanitary  regulation  to  the  extended  and  incessant  intercourse 
with  foreign  nations,  and  the  more  enlightened  philanthropy  of  mod- 
em times ;  nor  why  the  State  should  be  denied  the  privilege  of  pro- 
Tiding  for  the  sick  and  suffering  on  shore,  instead  of  leaving  them  to 
perish  on  shipboard.  Quarantine  regulations  are  not  specific  and 
unalterable  powers  in  a  State ;  they  are  but  the  means  of  executing 
a  power.  And  certainly  other  and  better  means  may  be  adopted  in 
place  of  them,  if  they  are  not  prohibited  by  the  constitution  of  the 
United  States.  And  if  the  old  mode  is  constitutional,  the  one 
adopted  by  the  law  of  New  York  must  be  equally  free  from  objec- 
tion. Indeed,  the  case  of  The  City  of  New  York  v.  Miln,  11  Pet. 
102,  so  often  referred  to  in  the  argument,  ought,  in  my  judgment,  to 
decide  this.  It  seems  to  me  that  the  present  case  is  entirely  within 
the  principles  there  ruled  by  the  court. 

I  bad  not  intended  to  say  any  thing  further  in  relation  to  the  case 
of  New  York  v.  Mil(i,  but  the  remarks  of  one  of  my  brethren 
•have  rendered  it  necessary  for  me  to  speak  of  it  more  par-  [  *488  ] 
ticularly,  since  I  have  referred  to  it  as  the  deliberate  judg- 
ment of  the  court  It  is  eleven  years  since  that  decision  was  pro- 
nounced. After  that  lapse  of  time,  I  am  sensible  that  I  ought  not 
to  undertake  to  state  every  thing  that  passed  in  conference  or  in  pri- 
vate conversations ;  because  I  may  be  mistaken  in  some  particulars ; 
although  my  impressions  are  strong  that  all  the  circumstances  are  yet 
in  my  memory.  And  I  am  the  less  disposed  to  enter  upon  such  a 
statement,  because,  in  my  judgment,  its  judicial  authority  ought  not 
to  rest  on  any  such  circumstances  depending  on  individual  memory. 
The  court,  at  that  time,  consisted  of  seven  members ;  four  of  them 
are  dead,  and  among  them,  the  eminent  jurist  who  delivered  the 
opinion  of  the  court  All  of  the  seven  judges  were  present,  and  par- 
took in  the  deliberations  which  preceded  the  decision.  The  opinion 
must  have  been  read  in  conference,  and  assented  to  or  acquiesced  in 
by  a  majority  of  the  court,  precisely  as  it  stood,  otherwise  it  could 
not  have  been  delivered  as  the  court's  opinion.  It  was  delivered 
from  the  bench  in  *open  court,  as  usual,  and  only  one  of  the  seven 
judges,  Mr.  Justice  Story,  dissented.  Mr.  Justice  Thompson  deliv- 
ered his  own  opinion,  which  concurred  in  the  opinion  of  the  court ; 
but  which,  at  the  same  time,  added  another  ground,  which  the  court 
declined  taking,  and  determined  to  leave  open.  This  will  be  seen  by 
referring  to  the  opinions.  And  if  an  opinion  thus  prepared  and  de- 
livered and  promulgated  in  the  official  report  may  now  be  put  aside, 
on  the  ground  that  it  did  not  express  what  at  that  time  was  the 
opinion  of  the  majority  of  the  court,  I  do  not  see  how  the  decisions, 
when  announced  by  a  single  judge,  (as  is  usual  when  the  majority 
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concur,)  can  hereafter  command  the  public  confidence.  What  is  said 
to  have  happened  in  this  case  may,  for  aught  we  know,  have  hap- 
pened in  others.  In  Gibbons  v.  Ogden,  for  example,  or  Brown  v. 
The  State  of  Maryland,  which  have  been  so  often  referred  to. 

The  question  which  the  court  determined  to  leave  open,  '^'as, 
whether  regulations  of  commerce,  as  such,  by  a  State  within  its  own 
territories,  are  prohibited  by  the  grant  of  the  power  to  congress. 
This  appears  in  the  opinion  itself;  and  the  law  of  New  York  was 
maintained  on  what  was  called  the  police  power  of  the  State  I 
ought  to  add,  as  Mr.  Justice  Baldwin  has  been  particularly  referred 
to,  that  the  court  adjourned  on  the  day  the  opinion  was  delivered ; 
and  on  the  next  day  he  called  on  me  and  said  there  was  a  sentence, 
or  a  paragraph,  I  do  not  remember  which,  that  had  escaped  his  at- 
tention, and  which  he  was  dissatisfied  with,  and  wished  altered.  Of 
course  nothing  could  be  done,  as  the  court  had  separated, 
[  ^  489  ]  and  Mr.  *  Justice  Barbour,  as  well  as  others,  had  left  town. 
Mr.  Justice  Barbour  and  Mr.  Justice  Baldwin  were  both 
present  at  the  next  term,  and  for  several  terms  after ;  but  I  never 
heard  any  further  dissatisfaction  expressed  with  the  opinion  by  Mr. 
Justice  Baldwin ;  and  never  at  any  time,  until  this  case  came  before 
us,  heard  any  from  any  other  member  of  the  court  who  had  assented 
to  or  acquiesced  in  the  opinion,  nor  any  proposition  to  correct  it.  I 
have  no  reason  to  suppose  that  Mr.  Justice  Barbour  ever  heard,  in 
his  lifetime,  that  the  accuracy  of  his  opinion  had  been  questioned,  or 
that  any  alteration  had  been  desired  in  it.  And  I  have  the  strongest 
reason  to  suppose  that  Mr.  Justice  Baldwin  had  become  satisfied ; 
because,  in  his  opinion  in  Groves  v.  Slaughter,  he  quotes  the  case  of 
New  York  v.  Miln  with  approbation,  when  speaking,  in  that  case,  of 
the  difference  between  commercial  and  police  power.  The  passage 
is  in  15  Pet  511,  where  he  uses  the  following  language  :  '^  The  opin- 
ion of  this  court  in  the  case  of  Miln  r.  New  York,  11  Pet  130,  &C., 
draws  the  tru^  line  between  the  two  classes  of  regulations,  and  gives 
an  easy  solution  to  any  doubt  which  may  arise  on  the  clause  of  the 
constitution  of  Mississippi,  which  has  been  under'  consideration."  I 
quote  his  words  as  judicially  spoken,  and  forming  a  part  of  the 
official  report 

I  have  deemed  it  my  duty  to  say  this  much,  as  I  am  one  of  the 
three  surviving  judges  who  sat  in  that  case.  My  silence  would  justly 
have  created  the  belief  that  I  concurred  in  the  statement  which  has 
been  made  in  relation  to  the  case  of  which  I  am  speaking.  Bat  I  do 
not  concur.  My  recollections,  on  the  contrary,  differ  from  it  in 
several  particulars.  But  it  would  be  out  of  plcu^  to  enter  on  such 
a  discussion  here.     All  I  desire  to  say  is,  that  I  know  nothing  that| 
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in  my  judgment,  ought  to  deprive  the  case  of  New  York  v.  Miln  of 
its  full  judicial  weight  as  it  stands  in  the  official  report  Mr.  Justice 
Barbour  delivered  the  opinion.  Mr.  Justice  Thompson's  opinion 
maintains,  in  the  main,  the  same  principles ;  Mr.  Justice  Baldwin, 
four  years  afterwards,  quoted  it  with  approbation;  and  I  certainly 
assented  to  it, — making  a  majority  of  the  whole  court  I  speak  of 
the  opinion  of  my  deceased  brethren  from  their  public  acts.  Of  the 
opinions  of  those  who  sit  beside  me  I  have  no  right  to  speak,  be- 
cause they  are  yet  here  and  have  spoken  for  themselves.  But  it  is 
due  to  myself  to  say,  that  certainly,  at  the  time  the  opinion  was 
delivered,  I  had  no  reason  to  suppose  that  they  did  not  both  fully 
(soncur  in  the  reasoning  and  principles,  as  well  as  in  the  judgment 
And  if  the  decision  now  made  is  to  come  in  conflict  with  the  prin- 
ciples maintained  in  that  case,  those  who  follow  us  in  these  seats 
must  hereafter  decide  between  the  two  cases,  and  determine 
which  of  them  best  *  accords  with  the  true  construction  of  [  *  490  ] 
the  constitution,  and  ought,  therefoc^,  to  stand.  The  law 
now^  in  question,  like  the  law  under  consideration  in  the  case  of  New 
York  V.  Miln,  is,  in  all  of  its  substantial  objects  and  provisions,  in 
strict  analogy  to  the  ordinary  quarantine  regulations  in  relation  to 
ships  with  cargoes  from  places  supposed  to  be  dangerous ;  at  least 
as  much  so  as  the  nature  of  the  danger  brought  by  a  passenger 
ship,  and  the  means  necessary  to  guard  against  it,  will  permit 

But  if  this  law  is  held  to  be  invalid,  either  because  it  is  a  regu- 
lation of  commerce,  or  because  it  comes  in  conflict  with  a  law  of 
congress,  in  what  mode  can  the  State  protect  itself?  How  can  it 
provide  against  the  danger  of  pestilence  and  pauperism  from  pas- 
senger ships  ?  It  is  admitted  that  it  has  a  right  to  do  so ;  that  want 
and  disease  are  not  the  subjects  of  commerce,  and  not  within  the 
pow^er  granted  to  congress.  They  do  not  obey  its  laws.  Yet,  if  the 
State  has  the  right,  there  must  be  a  remedy,  in  some  form  or  other, 
in  its  own  hands,  as  there  is  in  the  case  of  ships  with  cargoes.  The 
State  can  scarcely  be  required  to  take  upon  itself,  and  impose  upon 
the  industry  of  its  citizens,  the  ddty  of  supporting  the  immense  mass 
of  poverty  and  helplessness  which  is  now  pressing  so  heavily  upon 
propcnrty  in  Europe,  and  which  it  is  endeavoring  to  throw  off.  It 
cannot  be  expected  that  it  should  take  upon  itself  the  burden  of  pro- 
viding buildings,  grounds,  food,  and  all  the  necessary  comforts  for 
the  multitude  of  helpless  and  poor  passengers  who  are  daily  arriving 
from  foreign  ports.  Neither,  I  presume,  will  it  be  expected  that  the 
citizens  of  New  York  should  disregard  the  calls  of  sympathy  and 
charity,  and  repulse  from  their  shores  the  needy  and  ^nretched  who 
are  seeking  an  asylum  amongst  them.     Those  who  deny  the  legality 
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of  the  mode  adopted  would  seem  to  be  called  upon  to  point  out 
another  consistent  with  the  rights  and  safety  of  the  State,  and 
with  the  interests  of  commerce  in  the  present  condition  of  the 
commercial  world,  and  not  inconsistent  with  the  obligations  of 
humanity.  I  have  heard  none  suggested,  and  I  think  it  would  be 
difficult  to  devise  one  on  the  principles  on  which  this  case  is  decided, 
unless  the  health  and  the  lives  of  the  citizens  of  every  State  are  made 
altogether  dependent  upon  the  protection  of  the  federal  government, 
and  the  reserved  powers  of  the  States  over  this  subject,  which  were 
affirmed  by  this  court  in  Gibbons  v>  Ogden,  9  Wheat  1,  and  Brown 
V.  The  State  of  Maryland,  12  Wheat.  419,  are  now  to  be  denied. 

With  regard  to  the  taxing  power  in  the  State,  the  case  of  Brown 
v.  The  State  of  Maryland,  referred  to  in  the  argument,  does  not  apply 
to  it.  The  rights  of  the  ship-owner  or  the  captain  were  in 
[  •  491  ]  no  degree  involved  in  that  suit.  Nor  was  there  *  any  ques- 
tion as  to  w^hen  the  voyage  terminated,  as  to  the  ship,  or 
when  passengers  were  entitled  to  land.  The  case  turned  altogether 
upon  the  rights  of  the  importer,  the  owner  of  imported  goods ;  and 
the  inquiry  was,  how  long  and  under  what  circumstances  they  con- 
tinued, after  they  had  been  actually  landed,  to  be  imports  or  parts  of 
foreign  commerce,  subject  to  the  control  of  congress  and  exempt 
therefore  from  taxation  by  the  State.  And  even  with  regard  to  the 
importer,  that  case  did  not  decide  that  he  was  not  liable  to  be  taxed 
for  the  amount  of  his  capital  employed  in  trade,  although  these  im- 
ports were  a  part  of  that  capital. 

But  here  there  is  no  owner.  It  is  the  case  of  passengers, —  fireemen. 
It  is  admitted  that  they  are  not  exempt  from  taxation  after  they  are 
on  shore.  And  the  question  is :  When  was  the  voyage  or  passage 
ended,  and  when  did  the  captain  and  passengers  pass  from  the  juris- 
diction and  protection  of  the  general  government  and  enter  into  that 
of  the  State.  The  act  of  1819  regulated  and  prescribed  the  duties 
of  the  ship-owner  and  captain  during  the  voyage,  and  until  the  entry 
was  made  at  the  custom-house  and  the  proper  list  delivered.  It 
makes  no  further  provision  in  relation  to  any  of  the  parties.  The 
voyage  was  evidently  regarded  as  then  completed,  and  the  captfiin 
and  passengers^as  passing  from  the  protection  and  regulations  of 
congress,  into  the  protection  and  exclusive  jurisdiction  of  the  State. 
The  passengers  were  no  longer  under  the  control  of  the  captaia. 
They  might  have  landed  where  and  when  they  pleased,  if  the  state 
law  permitted  it,  and  the  captain  had  no  right  to  prevent  them.  If 
he  attempted  to  do  so,  there  was  no  law  of  congress  to  afford  re- 
j  dress  or  to  grant  relief.     They  must  have  looked  for  protection  to 

!  the  state  law  and  the  state  authorities.     If  a  murder  had  been  con[&« 
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mittedi  there  was  no  law  of  congress  to  punish  it.  The  personal 
safety  of  the  passengers  and  the  captain,  and  their  rights  of  property, 
were  exclusively  under  the  jurisdiction  and  protection  of  the  State. 
If  the  right  of  taxation  did  not  exist  in  this  case  in  return  for  the  pro- 
tection afforded,  it  is,  I  think,  a  new  exception  to  the  general  rule 
upon  that  subject  For  all  the  parties,  the  captain  as  well  as  the 
passengers,  were  as  entirely  dependent  for  the  protection  of  their 
rights  upon  the  state  authorities,  as  if  they  were  dwelling  in  a  house 
in  one  of  its  cities ;  and  I  cannot  see  why  they  should  not  be  equally 
liable  to  be  taxed,  when  no  clause  can  be  found  in  the  constitution 
of  the  United  States  which  prohibits  it 

The  different  provisions  of  the  two  laws,  and  the  different  circum- 
stances of  the  two  cases,  made  it  necessary  to  say  this  much 
concerning  the  case  from  New  York.   In  all  other  *  respects,  [  *  492  ] 
except  those  to  which  I  have  adverted,  they  stand  upon  the 
same  principles,  and  what  I  have  said  of  the  Boston  case  is  equally 
applicable  to  this. 

In  speaking  of  the  taxing  power  in  this  case,  I  must,  however,  be 
understood  as  speaking  of  it  as  it  is  presented  in  the  record, — that  is 
to  say,  as  the  case  of  passengers  from  a  foreign  port  The  provisions 
contained  in  that  law  relating  to  American  citizens  who  are  passen- 
gers from  the  ports  of  other  States  is  a  different  question,  and  involves 
very  different  considerations.  It  is  not  now  before  us ;  yet,  in  order 
to  avoid  misunderstanding,  it  is  proper  to  say,  that,  in  my  opinion,  it 
cannot  be  maintained.  Living  as  we  do  under  a  common  govern- 
ment, charged  with  the  great  concerns  of  the  whole  Union,  every 
citizen  of  the  United  States,  from  the  most  remote  States  or  terri- 
tories, is  entitled  to  free  access,  not  only  to  the  principal  depart- 
ments established  at  Washington,  but  also  to  its  judicial  tribunals 
and  public  offices  in  every  State  and  territory  of  the  Union.  And 
the  various  provisions  in  the  constitution  of  the  United  States  — 
such,  for  example,  as  the  right  to  sue  in  a  federal  court  sitting  in 
another  State,  the  right  to  pursue  and  reclaim  one  who  has  escaped 
from  service,  tiie  equal  privileges  and  immunities  secured  to  citizens 
of  other  States,  and  the  provision  that  vessels  bound  to  or  from 
one  State  to  another,  shall  not  be  obliged  to  enter  and  clear,  or  pay 
duties — all  prove  that  it  intended  to  secure  the  freest  intercourse 
between  the  citizens  of  the  different  States.  For  all  the  great  pur- 
poses for  which  the  federal  government  was  formed,  we  are  one 
people,  with  one  common  country.  We  are  all  citizens  of  the 
United  States;  and,  as  members  of  the  same  community,  must 
haye  the  right  to  pass  and  repass  through  every  part  of  it  without 
inteiTuption,  as  freely  as  in  our  own  States.     And  a  tax  imposed  by 
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a  State  for  entering  its  territories  or  harbors  is  inconsistent  with  the 
rights  which  belong  to  the  citizens  of  other  States  as  members  of  the 
Union,  and  with  the  objects  which  that  Union  was  iAtendedto  attain. 
Such  a  power  in  the  States  could  produce  nothing  but  discord  and 
mutiial  irritation,  and  they  very  clearly  do  not  possess  it. 

But  upon  the  question  which  the  record  brings  up,  the  judgment 
in  the  New  York  case,  as  well  as  that  from  Massachusetts,  ought,  in 
my  opinion,  to  be  affirmed. 

Note.  It  has  been  said  in  the  discussion  of  these  cases,  by  those 
who  maintain  that  the  state  laws  are  unconstitutional,  that  commerce 
means  intercourse ;  and  that  the  power  granted  to  regulate  it  ought 
to  be  construed  to  include  intercourse.  I  have  never  been 
[  *493  ]  able  to  see  that  any  argument  which  •needed  examination 
could  be  justly  founded  on  this  suggestion,  and  therefore 
omitted  to  notice  it  in  the  aforegoing  opiftidn.  But  some  stress  was, 
perhaps,  intended  to  be  laid  on  the  word  intercourse  thus  introduced, 
and  I  therefore  subjoin  this  brief  note,  in  order  to  show  that  it  has 
not  been  overlooked. 

It  has  always  been  admitted,  in  the  discussions  upon  this  clause 
of  the  constitution,  that  the  power  to  regulate  commerce  includes 
navigation,  and  ships,  and  crews,  because  they  are  the  ordinary  means 
of  commercial  intercourse ;  and  if  it  is  intended,  by  the  introduction 
of  the  word  intercourse,  merely  to  say  that  the  power  to  regulate 
commerce  includes  in  it  navigation,  and  the  vehicles  and  instruments 
of  commerce,  it  leaves  the  question  in  dispute  precisely  where  it  stood 
before,  and  requires  no  farther  answer. 

But  if  intercourse  means  something  more  than  commerce,  and 
would  give  to  the  general  government  a  wider  range  of  power  over 
the  States,  no  one,  I  am  sure,  will  claim  for  this  court  the  power  to 
interpolate  it,  or  to  construe  the  constitution  as  if  it  was  found  there. 
And  if,  under  the  authority  to  regulate  commerce,  congress  cannot 
compel  the  States  to  admit  or  reject  aliens  or  other  persons  coming 
from  foreign  ports,  but  would  possess  the  power  if  the  word  inter- 
course is,  by  construction,  substituted  in  its  place,  every  one  will 
admit  that  a  construction  which  substitutes  a  word  of  larger  meaning 
than  the  word  used  in  the  constitution,  could  not  be  justified  on 
defended  upon  any  principle  of  judicial  authority. 

The  introduction  of  the  word  intercourse,  therefore,  comes  to  this : 
if  it  means  nothing  more  than  the  word  oommeroe,  it  is  merely  tbe 
addition  of  a  word  without  changing  the  argument ;  but  if  it  is  a  word 
of  larger  meaning,  it  is  sufficient  to  say  that  then  this  court  cannot 
substitute  it  for  the  word  of  more  limited  meaning  contained  in  the 
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soDstitatioii.  In  either  view,  therefore,  of  the  meaning  to  be  attached 
to  this  word  interconrse,  it  can  form  no  fomidation  for  an  argument 
to  support  the  power  now  claimed  for  the  general  government. 

And  if  commerce  with  foreign  nations  could  be  construed  to  include 
the  intercourse  of  persons,  and  to  embrace  travellers  and  passengers, 
as  well  as  merchandise  and  trade,  congress  would  also  have  the 
power  to  regulate  this  intercourse  between  the  several  States,  and  to 
exercise  this  power  of  regulation  over  citizens  passing  from  one  State 
to  another.  It,  of  course,  needs  no  argument  to  prove  that  such  a 
power  over  the  intercourse  of  persons  passing  from  one  State  to 
another  is  not  granted  to  the  federal  government  by  the  power  to 
regulate  commerce  among  the  several  States.  Yet,  if  commerce  does 
not  mean  the  intercourse  of  persons  between  the  several 
States,  *  and  does  not  embrace  passengers  or  travellers  from  [  *  494  ] 
one  State  to  another,  it  necessarily  follows  that  the  same 
word  does  not  include  passengers  or  travellers  from  foreign  countries 
And  if  congress,  under  its  power  to  regulate  commerce  with  foreign 
nations,  possesses  the  power  claimed  for  it  in  the  decision  of  this  case, 
the  same  course  of  reasoning,  and  the  same  rule  of  construction,  (by 
substituting  intercourse  for  commerce,)  would  give  the  general  gov- 
ernment the  same  power  over  the  intercourse  of  persons  between 
different  States. 

Allusion  has  been  made  in  the  course  of  these  discussions  to  the 
exclusive  power  of  the  federal  government  in  relation  to  intercourse 
with  foreign  nations,  potentates,  and  public  authorities.  This  exclu- 
aive  power  is  derived  from  its  power  of  peace  and  war,  its  treaty- 
making  power,  its  exclusive  right  to  send  and  receive  ambassadors 
and  other  public  functionaries ;  and  its  intercourse  in  exercising  this 
power  is  exclusively  with  government  and  public  authorities,  and 
has  no  connection  whatever  with  private  persons,  whether  they  be 
emigrants  or  passengers,  or  travellers  by  land  or  water  from  a  foreign 
country.  This  power  over  intercourse  with  foreign  governments  and. 
authorities  has  frequentiy  been  spoken  of,  in  opinions  delivered  in 
this  court,  as  an  exclusive  power.  And  I  do  not  suppose  that  any 
of  these  opinions  have  been  alluded  to  in  this  case,  as  furnishing  any 
argument  upon  the  question  now  before  us.  For  an  argument  drawn 
from  a  mere  similitude  of  words,  which  are  used  in  relation  to  a  sub- 
ject entirely  difi'erent,  would  be  a  sophism  too  palpable  to  need  seri- 
ous reply. 

NoBRis  V.  City  of  Boston,  and  Smith  v.  Turner* 
Daniel,  J.,  dissenting. 
Of  the  decision  of  tiie  court  just  given,  a  solemn  sense  of  duty 
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compels  me  to  declare  my  disapproval.  Impressed  as  I  am  with  the 
mischiefs  with  which  that  decision  is  believed  to  be  fraught,  tramp* 
ling  down,  as  to  me  it  seems  to  do,  some  of  the  strongest  defences 
of  the  safety  and  independence  of  the  States  of  this  confederacy,  it 
would  be  worse  than  a  fault  in  me  could  I  contemplate  the  invasion 
in  silence.  *I  am  unable  to  suppress  my  alarm  at  the  approach  of 
power  claimed  to  be  uncontrollable  and  unlimited.  My  objections  to 
the  decision  of  the  court,  and  the  grounds  on  which  it  is  rested,  both 
at  the  bar  and  by  the  court,  wiU  be  exempUfied  in  detail  in  consider- 
ing  the  case  of  Smith  v.  Turner,  arising  under  the  statute  of  New 
York.     The  provision  of  the  statute  in  question  is  in  the  following 

words :  — 
[  ^  495  ]  *  '^  The  health  commissioner  shall  demand  and  be  entitled 
to  receive,  and  in  case  of  neglect  or  refusal  to  pay  shall  sue 
for  and  recover,  in  his  name  of  office,  the  following  sums  from  the 
master  of  every  vessel  that  shall  arrive  in  the  port  of  New  York, 
namely  :  1.  From  the  master  of  every  vessel  from  a  foreign  port,  for 
himself  and  each  xsabin  passenger,  $1.50  ;  for  each  steerage  passenger, 
mate,  sailor,  or  mariner,  $1."     1  Rev.  Stat  of  New  York,  445. 

It  is  wholly  irrelevant  to  the  case  before  us  to  introduce  any  other 
provisions  of  this  statute ;  such  provisions  have  no  connection  witii 
this  cause,  which  originated  in  the  single  provision  just  cited ;  the 
intrusion  of  other  provisions  of  the  law  of  New  York,  can  tend  only 
to  confusion,  and  to  the  effect  of  diverting  the  mind  from  the  only 
proper  question  for  our  decision. 

Under  this  provision  of  the  statute,  an  action  was  brought  by  the 
defendant  in  error,  as  health  officer  of  New  York,  against  the  plaintiff 
in  error,  to  recover  the  amount  authorized  by  the  statute  to  be  de- 
manded of  him  for  bringing  within  the  port  of  the  city  of  New  York, 
from  a  foreign  country,  two  hundred  and  ninety-five  alien  passengers. 
It  is  deemed  necessary  particularly  to  state  the  character  of  the  per* 
sons  with  respect  to  whose  entrance  the  demand  originated  and  was 
made,  with  the  view  to  anticipate  objections  which  might  be  founded 
on  a  Supposed  invasion  of  the  right  of  transit  in  American  citizens 
from  one  portion  of  the  nation  to  another.  To  raise  such  an  objec- 
tion would  be  the  creation  of  a  mere  man  of  straw,  for  the  quixotic 
parade  of  being  tilted  at  and  demolished.  This  case  involves  no 
right  of  transit  in  American  citizens  or  their  property ;  it  is  a  question 
raised  simply  and  entirely  upon  the  right  of  the  State  to  impose  con- 
ditions on  which  aliens,  or  persons  from  foreign  countries,  may  be 
introduced  within  her  territory.  When  a  case  of  a  different  character 
touching  the  right  of  transit  in  citizens,  shall  arise,  it  will  then,  and 
not  till  then,  be  proper  to  consider  it     We  cannot  properly  take  cog 
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nixance  of  matters  existing  only  in  imagination.  Whether  this  stat- 
ute of  New*  York,  and  those  which  have  preceded  it  in  pari  materid^ 
be  wise,  or  beneficent,  or  equitable,  or  otherwise,  in  their  provisional 
—  whether,  under  color  of  those  statutes,  more  may  have  been  col- 
lected than  either  justice  or  prudence,  or  the  objects  professed  in 
those  laws,  would  require, —  whether  the  amounts  collected  have 
been  diverted  to  purposes  different  from  those  alleged  in  excuse  for 
such  collection, —  are  not  questions  adjourned  hither  for  adjudication 
upon  this  record.  The  legitimate  and  only  regular  inquiry  before  the 
court  is  this :  whether  the  authority  claimed  and  exerted  by 
New  York,  and  *  the  mode  she  has  chosen  for  its  exertion,  [  *  496  ] 
be  in  conformity  with  the  provisions  of  the  constitution  ? 
I  shaU  dismiss  from  my  view  of  this  cause  every  other  question,  as 
irrelevant  and  out  of  place. 

The  legislation  of  New  York,  and  the  proceedings  adopted  to 
enforce  it,  are  assailed  as  violations  of  the  constitution,  first,  as  being 
repugnant  to,  and  an  interference  with,  the  power  delegated  to  con- 
gress to  regulate  foreign  commerce.  And  this  general  proposition 
has  been  divided  into  two  more  specific  grounds  of  objection :  — 

1.  The  prohibition  to  the  States  to  levy  taxes  or  imposts  on  im- 
ports. 

2.  The  alleged  right  of  congress  to  regulate  exclusively  the  admis- 
sion of  aliens,—  a  right  insisted  oi^  as  falling  by  construction  within 
the  commercial  power,  or  within  some  other  implication  in  the  con- 
stitution. 

As  guides  in  the  examination  of  these  'objections,  I  wiU  take  leave 
to  propound  certain  rules  or  principles  regarded  by  myself,  at  least, 
as  postulates,  and  conceded  to  be  such,  perhaps,  by  every  expositor 
of  the  constitution,  and  of  the  powers  of  the  state  governments. 

1.  Then,  congress  have  no  powers  save  those  which  are  expressly 
delegated  by  the  constitution,  and  such  as  are  necessary  to  the  exer- 
cise of  powers  expressly  delegated.  Constitution,  art.  1,  §  8,  clause 
18,  and  Amendments,  art  10. 

2.  The  necessary  auxiliary  powers  vested  by  art.  1,  §  8,  of  the  con- 
•titution,  cannot  be  correctly  interpreted  as  conferring  powers  which, 
in  their  ovm.  nature,  are  original,  independent,  substantive  powers ; 
they  must  be  incident  to  original  substantive  grants,  ancillary  in  their 
naliire  and  objects,  and  controlled  by  and  limited  to  the  original 
grants  themselves. 

3.  The  question,  whether  a  law  be  void  for  its  repugnancy  to  the 
constitution,  ought  seldom,  if  ever,  to  be  decided  in  the  affirmative  in 
a  doubtful  case.  It  is  not  on  slight  implication  and  vague  conjecture 
that  a  legislature  is  to  be  pronounced  to  have  transcended  its  powers, 
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and  its  acts  to  be  considered  void.  The  opposition  between  the  con« 
stitution  and  the  law  should  be  such  that  the  judge  feels  a  dear  and 
strong  conviction  of  their  incompatibility  with  each  other.  6  Cranchi 
128.  Various  other  cases  might  be  adduced  to  the  same  effect. 
Croverned  by  the  above  principles,  whose  soundness  will  scarcely  be 
doubted,  I  proceed  to  inquire  wherein  the  existing  legislation  of  New 
York  is  in  conflict  with  the  constitution,  or  with  any  regulation  of 
congress  established  under  the  authority  of  that  instrument.  Whilst, 
with  respect  to  the  paramount  authority  in  congress  to  reg- 
[  ^  497  ]  ulate  commerce  with  *  foreigi^  nations,  and  amongst  the 
several  States,  (with  the  exceptions  and  qualifications  of 
internal  commerce  and  of  regulationB  necessary  for  the  health  and 
security  of  society,)  there  appears  to  have  been  great  unanimity 
everywhere  amongst  all  persons,  much  diversity  of  opinion  has  existed 
amongst  members  of  this  tribunal  as  to  another  characteristic  of  this 
grant  to  congress ;  namely,  as  to  whether  it  implies  an  exclusiveness 
which  necessarily  denies  and  forbids,  apart  from  actual  or  practical 
collision  or  interference,  every  thing  like  the  power  of  commercial 
regulation  on  the  part  of  the  States. 

To  collate  or  comment  upon  these  various  opinions  would  here  be 
a  work  of  detail  and  curiosity  rather  than  of  utility.  A  reference  to 
them  is  no  further  necessary  than  to  remark,  that  their  preponderance 
is  against  the  position  of  exclusiveness  in  the  sense  above  mentioned, 
or  iu  any  acceptation  beyond  an  actual  interference  or  an  nnavoid* 
able  and  essential  repugnance  in  the  nature  of  the  separate  state  and 
federal  action. 

And  still  more  would  an  examination  of  these  opinions  be  useless^ 
if^  indeed,  it  would  not  be  irregular,  since  the  decision  at  the  last 
term  but  one  of  this  court,  upon  the  license  laws  of  Massachusetts, 
Rhode  Island,  and  New  Hampshire,  reported  in  5  How.  504,  in  which 
decision  the  preceding  cases  upon  this  subject  were  reviewed,  and  the 
character  of  exclusiveness  in  the  power  delegated  to  congress  re- 
pelled and  denied.  It  was  my  purpose,  with  this  general  reference 
to  the  decisions  of  this  court,  to  pass  from  the  point  of  exclusiveness 
in  the  power  of  congress  over  commercial  regulations  to  other  ques- 
tions involved  in  the  present  cause ;  but  certain  positions  just  confi- 
dently stated  from  the  bench  seem  to  require  a  pause  in  my  progress, 
long  enough  to  show  the  inconsistency  of  these  positions  with  the 
constitution,  —  their  direct  conflict,  indeed,  with  themselves.  Thus, 
in  the  argument  to  sustain  the  exclusiveness  of  the  commercial  po>ver 
in  congress,  it  has  been  affirmed  that,  the  powers  of  the  federal  gov- 
ernment being  complete,  and  within  the  scope  of  their  design  and 
objects  admitting  of  no  partition,  the  state  governments  can  exerr^ise 
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no  powers  affecting  subjects  falling  within  the  range  of  federal  au- 
thority, actual  or  potential,  or  in  subordination  to  the  federal  govern- 
ment ;  yet  it  is  remarkable  that  this  assertion  has  been  followed  in 
the  same  breath  by  the  concession,  that  the  pilot  laws  are,  to  some 
extent,  regulations  of  commerce,  and  that  pilot  laws,  though  enacted 
by  the  States,  are  constitutional,  and  are  valid  and  operative  until 
they  shall  be  controlled  by  federal  legislation. 

Again:  the  very  language  of  the  constitution  may  be  appealed 
to  for  the  recognition  of  powers  to  be  exercised  by  the 
•  States,  until  they  shall  be  superseded  by  a  paramount  an-  [  "  498  ] 
tbority  vested  in  the  federal  government  Instances  of  these 
are  the  powers  to  train  the  militia,  to  lay  duties  or  imposts  on  im- 
ports or  exports,  so  far  as  this  shall  be  necessary  to  execute  the 
inspection  laws ;  and  the  provision  in  the  4th  section  of  the  1st  ar- 
ticle of  the  constitution,  declaring  that  the  times,  places,  and  manner 
of  holding  elections  for  senators  and  representatives  shall  be  pre- 
scribed in  each  State  by  the  legislature  thereof,  subject  to  the  power 
of  congress  at  any  time  to  alter  such  regulation.  Here,  then,  are  ex- 
amples put  by  the  constitution  itself,  which  wholly  overthrow  this 
idea  of  necessity  for  universal  exclusiveness  in  the  investiture  of 
federal  power ;  examples  surely  not  of  minor  importance  to  any  which 
can  be  derived  from  the  ordinary  exigencies  of  trade.  I  must  stop 
here,  too,  long  enough  to  advert  to  a  citation  which  has  been  made, 
in  support  of  the  idea  of  exclusive  commercial  power,  from  the  opin- 
ion of  the  late  Mr.  Justice  Baldwin,  in  the  case  of  Groves  v.  Slaughter, 
15  Pet.  511.  With  regard  to  this  opinion,  it  would  seem  to  be 
enough  to  deprive  it  of  binding  influence  as  authority,  to  remark  that 
it  was  a  dissent  by  a  single  judge ;  and  this  opinion  should  have  still 
less  weight  here  or  elsewhere,  when  it  shall  be  understood  to  have 
asserted  the  extraordinary  doctrine  that  the  States  of  this  Union  can 
have  no  power  to  prohibit  the  introduction  of  slaves  within  their  ter- 
ritory when  carried  thither  for  sale  or  traffic,  because  the  power  to 
regulate  commerce  is  there  asserted  to  reside  in  congress  alone.  It 
may  safely  be  concluded,  I  think,  that  the  justice  who  cites,  with 
seeming  approbation,  the  opinion  of  Mr.  Justice  Baldwin,  will  hesi- 
tate to  follow  it  to  the  eccentric  and  startling  conclusion  to  which 
that  opidion  has  attained. 

In  opposition  to  the  opinion  of  Mr.  Justice  Baldwin,  I  will  place 
the  sounder  and  more  orthodox  views  of  Mr.  Justice  Story  upon  this 
claim  to  exclusive  power  in  congress,  as  expressed  in  the  case  of  Hous- 
ton V.  Moore,  5  Wheat  48,  with  so  much  clearness  and  force  as  to  war- 
rant their  insertion  here,  and  which  must  strongly  commend  them  to 
every  constitutional  lawyer.     The  remarks  of  Justice  Story  are  these : 
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**  Questions  of  this  nature'  are  always  of  great  importance  and  deli- 
cacy. They  involve  interests  of  so  much  magnitude,  and  of  such 
deep  and  permanent  public  concern,  that  they  cannot  but  be  ap- 
proached with  uncommon  anxiety.  The  sovereignty  of  a  State  in 
the  exercise  of  its  legislation  is  not  to  be  impaired,  unless  it  be  clear 
that  it  has  transcended  its  legitimate  authority ;  nor  ought  any  power 
to  be  sought,  much  less  to  be  adjudged,  in  favor  of  the  United  States, 

unless  it  be  clearly  within  the  reach  of  its  constitutional 
[  •  499  ]  charter.     Sitting  here,  we  are  •not  at  liberty  to  add  one  jot 

of  power  to  the  national  government  beyond  what  the  people 
have  granted  by  the  constitution;  and,  on  the  other  hand,  we  are 
bound  to  support  the  constitution  as  it  stands,  and  to  give  a  fair  and 
rational  scope  to  all  the  powers  which  it  clearly  contains.     The  con- 
stitution containing  a  grant  of  powers  in  many  instances  similar  to 
those  already  existing  in  the  state  governments,  and  some  of  these 
being  of  vital  importance  to  state  authority  and  state  legislation,  it  is 
not  to  be  admitted  that  a  mere  grant  of  such  powers  in  affirmative 
terms  to  congress  does  per  se  transfer  an  exclusive  sovereignty  on 
such  subjects  to  the  latter.     On  the  contrary,  a  reasonable  interpreta- 
tion of  that  instrument  necessarily  leads  to  the  conclusion,  that  the 
powers  so  granted  are  never  exclusive  of  similar  powers  existing  in 
the  States,  unless  where  the  constitution  has  expressly  in  terms  given 
an  exclusive  power  to  congress,  or  the  exercise  of  a  like  power  is  pro- 
hibited to  the  States,  or  there  is  a  direct  repugnancy  or  incompat- 
ibility in  the  exercise  of  it  by  the  States.     In  all  other  cases  not  fall- 
ing within  the  classes  already  mentioned,  it  seems  unquestionable 
that  the  States  retain  concurrent  authority  with  congress,  not  only 
upon  the  letter  and  spirit  of  the  eleventh  amendment  of  the  constitu- 
tion, but  upon  the  soundest  principles  of  general  reasoning.     There 
is  this  reserve,  however,  that,  in  cases  of  concurrent  authority,  where 
the  laws  of  the  States  and  of  the  Union  are  in  direct  and  manifest 
collision  on  the  same  subject,  those  of  the  Union,  being  the  supreme 
law  of  the  land,  are  of  paramount  authority,  and  state  laws  so  far, 
and  so  far  only,  as  such  incompatibility  exists  must  necessarily  yield. 
Such  are  the  general  principles  by  which  my  judgment  is  guided  in 
every  investigation  on  constitutional  points.     I  do  not  know  thai 
they  have  ever  been  seriously  doubted.     They  commend  themselves 
by  their  intrinsic  equity,  and  have  been  amply  justified  by  the  opin- 
ions of  the  great  men  under  whose  guidance  the  constitution  waa 
framed,  as  well  as  by  the  practice  of  the  government  of  the  Union. 
To  desert  them  would  be  to  deliver  ourselves  over  to  endless  doubta 
and  difficulties,  and  probably  to  hazard  the  existence  of  the  constitu* 
tion  itself."      Here,  indeed,  is  a  commentary  on  the   constitution 
worthy  of  universal  acceptation. 
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As  the  case  of  Gibbons  v.  Ogden,  9  Wheat.  1,  has  been  much 
relied  on  in  the  argument  of  these  cases,  and  is  constantly  appealed 
to  as  the  authoritative  assertion  of  the  principle  of  exdusiveness  in 
the  power  in  congress  to  regulate  commerce,  it  is  proper  here  to  in- 
quire how  far  the  decision  of  Gibbons  v.  Ogden  affirms  this  principlci 
so  often  and  so  confidently  ascribed  to  it ;  and  after  eJl  that 
has  been  said  on  this  subject,  it  may  be  *  matter  of  surprise  [  *  500  j 
to  learn,  that  the  court,  in  the  decision  above  mentioned,  so 
&x  firom  affirming  that  principle,  emphatically  disclaims  all  intention 
to  pass  upon  it.     It  is  true  that  the  court,  in  speaking  of  the  power  . 
to  regulate  commerce  vested  in  congress  by  the  constitution,  says, 
that,  like  all  other  powers  vested  in  congress,  ^  it  is  complete  in  itself^ 
may  be  exercised  to  its  utmost  extent,  and  acknowledges  no  limita- 
tions other  than  are  comprised  by  the  constitution.''     How  far  exdu- 
siveness in  its  nature  or  in  the  modes  of  its  exercise  is  indispensable 
to  this  completeness  of  the  power  itself,  the  court  does  not  say  ;  but, 
as  has  been  already  remarked,  declares  its  intention  not  to  speak  on 
these  topics.     These  are  the  words  of  the  court :  '^  In  discussing  the 
question  whether  this  power  is  still  in  the  States,  in  the  case  under 
consideration,  we  may  dismiss  from  it  the  inquiry  whether  it  is  sur- 
lendered  by  the  mere  grant  to  congress,  or  is  retained  untU  congress 
shall  exercise  the  power.     We  dismiss  that  inquiry,  because  it  has 
been  exercised,  and  the  regulations  which  congress  deemed  it  proper 
to  make  are  now  in  full  operation.    The  sole  question  is,  can  a  State 
regulate  commerce  with  foreign  nations  ahd  among  the  States,  while 
congress  is  regulating  it?"     And,  in  fine,  upon  this  question  of  ex- 
dusiveness, the  case  of  Wilson  v.  The  Blackbird  Creek  Marsh  Com- 
pany affirms,  in  language  too  explicit  for  misapprehension,  that  the 
States  may,  by  their  legislation,  create  what  may  be  obstructions  of 
the  means  of  commercial  intercourse,  subject  to  the  controlling  and 
paramount  authority  of  congress.     The  words  of  the  court  in  the 
case  last  mentioned  are  these :  "  K  congress  had  passed  any  act 
-which  bore  upon  the  case,  any  act  in  execution  of  the  power  to  regu- 
late commerce,  the  object  of  which  was  to  control  state  legislation 
over  those  small  navigable  creeks  into  which  the  tide  flows,  and 
which  abound  throughout  the  lower  country  of  the  middle  and  south- 
ern States,  we  should  feel  not  much  difficulty  in  saying  that  a  state 
law,  coming  in  conflict  with  such  an  act,  would  be  void,    fiut  con- 
gress has  passed  no  such  act.     The  repugnancy  of  the  law  of  Dela- 
vi^Bie  to  the  constitution  is  placed  entirely  on  its  repugnancy  to  the 
power  to  regulate  commerce  with  foreign  nations  and  among  the 
Beveral  States ;  a  power  which  has  not  been  so  exercised  as  to  afiect 
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the  question.     The  act  is  not  in  violation  of  this  power  in  its  donnant 
state."     2  Pet.  252. 

I  now  proceed  to  inquire  whether  the  exaction  of  one  dollar  by 
New  York  from  aliens  arriving  within  her  limits  from  abroad  by  sea, 
can  be  denominated  a  regulation  of  commerce,  either  according  to 
the  etymological  meaning  of  the  word  commerce,  or  accord- 
[  *  501  ]  ing  to  its  application  in  common  parlance.  *  Commerce, 
from  con  and  mercis,  critically  signifies  a  mutual  selling  of 
traffic,  and  in  ordinary  and  practical  acceptation  it  means  trade,  bar- 
gain, sale,  exchange,  barter;  embracing  these  both  as  its  means  and 
its  objects.  Different  and  metaphorical  significations  of  the  term  can 
doubtless  be  suggested  by  ingenious  imaginations.  Thus,  we  read 
in  a  great  poet  of  "  looks  commercing  with  the  skies;"  but  this  sub- 
limated application  of  the  term  would  badly  accord  with  the  views 
of  commerce  in  a  mercantile  sense,  or  with  the  utilitarian  spirit  of 
this  calculating  and  prosaic  age.^ 

Does  the  law  of  New  York  operate  either  directly  or  necessarily 
upon  any  one  of  these  ingredients  of  commerce  ?  Does  it  look  to 
them  at  all  ?  With  regard  to  the  emigrant,  this  law  institutes  no 
inquiry  either  as  to  his  pursuits,  or  his  intentions,  or  his  property. 
He  may  be  a  philosopher,  an  agriculturist,  a  mechanic,  a  merchant,  a 
traveller,  or  a  man  of  pleasure ;  he  may  be  opulent,  or  he  may  be 
poor;  —  none  of  these  circumstances  affect  his-  admission.  It  is 
required,  upon  his  entering  the  State,  that  there  be  paid  by  or  for 
hirti  a  given  sum,  graduated  upon  a  calculation  of  benefit  to  himself 
and  to  others  similarly  situated  with  himself,  —  or  if  you  choose, 
upon  a  calculation  of  advantage  to  the  State ;  but  under  whatever 
aspect  it  is  viewed,  wholly  irrespective  of  property  or  occupation.  So 
far  then,  as  the  emigrant  himself  is  considered,  this  imposition  steers 
entirely  clear  of  regulating  commerce,  in  any  conceivable  sense ;  it  is 
literally  a  tax  upon  a  person  placing  himself  within  the  sphere  of  the 
taxing  power,  and  the  nature  and  character  of  the  proceeding  are  in 
nowise  changed  where  payment  shall  be  made  by  the  master  of  the 
vessel  acting  as  the  agent  and  on  behalf  of  the  emigrant.  It  would 
still  be  purely  an  exercise  of  the  great,  indefeasible  right  of  taxation, 
which  it  has  been  explicitly  said  by  this  court,  would  extend  to  every 
subject  but  for  the  restriction  as  to  imports  and  exports  imposed  by 

^  Commercey  from  con  and  merx,  which  Vossius  derives  from  the  Hebrew,  to  diiada 
a  part  of  his  own  for  a  part  of  another's,  to  exchange,  to  bargain  and  sell,  to  trade  or 
traffic,  to  have  intercourse  for  purposes  of  traffic.  Merchand,  or  merchant  from  merx 
or  mercsj  contracted  from  mercis^  is  by  some  derived  from  mercari,  by  others  from  the 
Greek  fJpog,  pars^  quia  res  per  paries  venditur*  To  merckand,  to  buy,  to  trade,  to 
traffic.    Richardson's  Dictionary. 
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the  constitution ;  a  right,  too,  expressly  declared  to  belong  to  a  branch 
of  power  wholly  different  from  the  power  to  regalate  commerce,  and 
forming  no  part  of  that  power.  Thus,  in  the  case  of  Gibbons  v. 
Ogden,  9  Wheat  201,  this  court,  speaking  of  the  power  of  laying 
duties  or  imposts  on  imports  or  exports,  make  use  of  the  following 
language :  <'  We  think  it  very  clear,  that  it  is  considered  as  a  br^ch 
of  the  taxing  power?  It  is  so  treated  in  the  first  clause 
•  of  the  8th  section.  *  Congress  shall  have  power  to  lay  [  *  602  ] 
and  collect  taxes,  duties,  imposts,  and  excises ; '  and  before 
commerce  is  mentioned,  the  rule  by  which  the  exertion  of  this  power 
must  be  governed  is  declared.  It  is  that  all  duties,  imposts,  and 
excises  shall  be  uniform.  In  a  separate  clause  of  the  enumeration, 
the  power  to  regulate  commerce  is  given,  as  being  entirely  distinct 
from  the  right  to  levy  taxes  and  imposts,  and  as  being  a  new  power 
not  before  conferred.  The  constitution,  then  considers  these  two 
powers  as  substantive  and  distinct  from  each  other,  and  so  places 
them  in  the  enumeration  it  contains.  The  power  of  imposing  duties 
on  imports  is  classed  with  the  power  to  levy  taxes,  and  that  seems  to 
be  its  natural  place.  But  the  power  to  levy  taxes  could  never  be  con- 
sidered as  abridging  the  right  of  the  States  on  that  subject,  and  they 
might  consequentiy  have  exercised  it  by  levying  duties  on  imports  ox 
exports,  had  the  constitution  contained  no  prohibition  on  this  subject 
This  prohibition,  then,  is  an  exception  to  the  acknowledged  power  of 
the  States  to  levy  taxes  ;  not  from  the  questionable  power  to  regulate 
commerce."  Again,  in  the  same  case,  p.  200,  it  is  declared  that 
^  there  is  no  analogy  between  the  power  of  taxation  and  the  powCT 
to  regulate  commerce;"  that  the  powers  are  not  the  same;  that 
there  is  neither  affinity  nor  resemblance  between  them,  p.  198.  It 
follows  ex  necessitate  from  this  language,  that  the  right  to  regulate 
commerce  must  mean  something  essentially  distinct  and  separate 
from  the  power  to  impose  duties  or  taxes  upon  imports ;  and  that 
the  latter  might  exist  independently  of  and  without  the  former.  The 
assertion  of  the  court  here  is  too  clear  and  emphatic  to  be  misappre- 
hended ;  and  it  would  seem  to  follow  by  regular  induction  therefrom, 
that  a  tax  directly  upon  the  master  himself,  in  consideration  of  the 
emigrants  brought  by  him  within  the  limits  of  the  State,  could  not 
be  within  the  prohibition  of  the  constitution,  unless  those  emigrants 
could  in  legal  or  in  ordinary  acceptation  be  made  to  fall  within  the 
meaning  of  the  term  imports.  This  would  be  absolutely  necessary, 
and  by  a  different  construction  the  authority  of  Gibbons  v.  Ogden 
would  be  wholly  overthrown.  It  is  said,  upon  the  authority  of 
Gibbons  v.  Ogden,  that  commerce  includes  navigation,  as  a  neces- 
sary means  or  instrument     Let  this  as  a  general  proposition,  be 
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conceded,  still,  it  by  no  means  follows  that  navigation  always  implies 
commerce,  and  much  less  does  it  follow  that  the  instruments  of  com- 
merce, simply  because  they  may  be  instruments,  either  as  agents  or 
as  property,  are  to  be  wholly  exempted  from  burdens  incident  to  all 
other  subjects  of  social  polity.  I  will  not  contend  that  the  master, 
his  vessel,  and  his  mariners  and  passengers,  are  not  all 
[  •  503  ]  *  subject  to  proper  regulations  of  commerce  enacted  by  con- 
gress ;  the  proposition  I  maintain  is  this ;  that  regulations 
of  commerce  do  not  embrace  taxes  on  any  or  on  all  the  subjects 
above  named,  exacted  within  the  just  sphere  of  the  power  imposing 
them.  Thus,  then,  the  assessment  made  by  New  York  is  purely  a 
tax,  not  a  regulation  of  commerce ;  but  it  is  not  a  tax  on  imports, 
unless  passengers  can  be  brought  within  this  denomination ;  if  they 
cannot,  it  is  a  tax  simply  on  persons  coming  within  the  jurisdiction 
of  the  taxing  power.  .  And  who  shall  deny  or  control  this  sovereign 
attribute,  when  operating  within  its  legitimate  sphere  ?  When  and 
by  whom  shall  any  restriction  be  put  upon  it  beyond  the  point  to 
which  it  has  been  voluntarily  and  expressly  conceded  by  the  con- 
stitution ?  And  this  point,  it  is  said,  by  the  decision  of  Gibbons  v. 
Ogden,  is  established  singly  and  determinately  in  the  prohibition  to 
impose  taxes  on  imports.  With  regard  to  this  essential  and  sovereign 
power  of  taxation,  it  may  be  proper  here  to  advert  to  the  caution  with 
which  it  was  granted,  and  the  extreme  jealousy  which  was  mani- 
fested towards  any  and  every  apprehended  encroachment  upon  it  by 
the  constitution  when  it  was  offered  for  adoption.  Against  such 
dreaded  encroachment  were  pointed  some  of  the  most  strenuous 
objections  of  the  opponents  of  the  new  government.  They  insisted 
that  revenue  was  as  requisite  to  the  purposes  of  the  local  adminis- 
trations as  to  those  of  the  Union,  and  that  the  former  were  at  least 
of  equal  importance  with  the  latter  to  the  happiness  of  the  people ; 
that  it  was  therefore  as  necessary  that  the  state  governments  should 
be  able  to  command  the  means  of  supplying  their  wants,  as  that  the 
national  government  should  possess  the  like  means  in  respect  to  the 
wants  of  the  Union ;  and  they  said  that,  as  the  laws  of  the  Union 
were  to  become  the  supreme  law  of  the  land,  and  as  the  national 
government  was  to  have  power  to  pass  all  laws  necessary  for  carry- 
ing into  execution  the  authorities  with  which  it  was  proposed  to  vest 
it,  the  national  government  might  at  any  time  abolish  the  taxes  im* 
posed  for  state  objects,  upon  the  pretence  of  an  interference  with  its 
own.  The  objections  just  stated,  and  the  feeling  of  mistrust  in  which 
they  had  their  origin,  the  advocates  of  the  constitution  found  it  indis- 
pensable to  remove ;  hence  it  is  that  in  The  Federalist  we  find  several 
numbers  of  that  able  work  devoted  particularly  to  the  purpose  of 
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reconciling  the  exidtence  of  the  power  of  taxation  in  the  federal 
government  with  its  possession  and  exercise  on  the  part  of  the  States, 
and  nojbhing  can  be  more  explicit  than  is  the  admission  contained  in 
these  papers  of  the  independent  and  unqualified  power  in  the  States 
in  reference  to  this  subject  In  the  thirty-second  number 
•  of  The  Federalist,  the  writer  thus  expresses  himself :  "  I  am  [  *  504  ] 
wiUing  here  to  allow,  in  its  full  extent,  the  justness  of  the 
reasoning  which  requires  that  the  individual  States  should  possess  £Ui 
independent  and  uncontrollable  authority  to  raise  their  own  revenues 
for  the  supply  of  their  own  wants.  And  making  this  concession,  I 
affirm  (with  the  exception  of  duties  on  imports  and  exports)  they 
would,  under  the  plan  of  the  convention,  retain  that  authority  in  the 
most  absolute  and  unqualified  sense;  and  that  an  attempt  on  the 
part  of  the  national  government  to  abridge  them  in  the  exercise  of 
it  would  be  a  violent  assumption  of  power,  unwarranted  by  any 
article  or  clause  of  its  constitution."  Again,  in  the  same  number, 
speaking  with  respect  to  the  prohibition  on  the  States  from  imposing 
duties  on  imports,  it  is  said :  "  This  restriction  implies  an  admission, 
that  if  it  were  not  inserted,  the  States  would  possess  the  power  it 
excludes ;  and  it  implies  a  further  admission,  that  as  to  eJl  other 
taxes  the  authority  of  the  States  remains  undiminished."  Such  were 
tbe  principles  and  doctrines  of  the  constitution  as  admitted,  nay, 
urged,  by  the  advocates  for  its  adoption  ;  and  it  is  thought  that  there 
is  no  candid  inquirer  into  the  history  of  the  times  who  will  profess  to 
beUeve  that,  had  their  admission  not  been  thus  made  and  earnestly 
pressed,  the  constitution  could  have  been  accepted  by  the  States. 
The  contemporaneous  interpretation  thus  given  by  the  very  fabrica- 
tors of  the  instrument  itself,  confirmed  as  has  been  shown,  by  the 
decision  of  Gibbons  v,  Ogden,  is  perhaps  more  emphatically  declared 
in  the  later  decision  of  this  court  in  the  case  of  The  Providence  Bank 
V.  Billings,  4  Pet.  561,  where  the  court  expresses  itself  in  the  follow- 
ing language :  ''  That  the  taxing  power  is  of  vital  importance,  that  it 
is  essential  to  the  existence  of  government,  are  truths  which  it  cannot 
be  necessary  to  affirm.  They  are  acknowledged  and  assented  to  by 
all.  It  would  seem  that  the  relinquishment  of  such  a  power  is  never 
to  be  assumed.  We  will  not  say  that  a  State  may  not  relinquish  it; 
that  a  consideration  sufficiently  valuable  to  induce  a  partial  release 
of  it  may  not  exist ;  but  as  the  whole  community  are  interested  in 
maintaining  it  undiminished,  that  comniunity  has  a  right  to  insist 
that  its  abandonment  ought  not  to  be  presumed  in  a  case  in  which 
the  deliberate  purpose  of  the  State  to  abandon  it  does  not  appear." 
Can  it  be  admitted  then,  —  can  it  be  established  by  any  correct 
reasoning, — that  this  high  sovereign  attribute,  pronounced  by  this 

20* 
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court  to  be  of  vital  importance,  and  essential  to  the  existence  of  a 
government,  must  be  yielded,  upon  mere  implication,  to  a  theory 
based  on  no  express  authority,  but  on  construction  alone« — not 
recommended  by  superior  utility,  but  greatly  embarrassing 
[  •  505  ]  •  in  practice  the  theory  of  exclusive  power  in  congress  to 
regulate  commerce  ? 
The  inquiry  next  in  order,  and  growing  out  of  the  aforegoing 
views,  is  this :  Can  the  emigrant,  or  passenger,  on  whom  the  tax  is 
assessed,  on  his  arrival  within  the  State,  be  properly  denominated  an 
import  ?  It  has  been  contended  that  he  may,  because,  according  to 
the  classical  derivation  of  the  term,  from  importare^  or  in  and  porkt^ 
he  has,  like  every  thing  else  in  the  ship,  been  brought  in.  The  advo- 
cates of  this  etymological  interpretation  should  be  cautious  of  adopt- 
ing it,  since  it  might  imply  too  much,  may  lead  to  strange  confusion, 
and  ultimately  to  conclusions  directly  adverse  to  those  they  .would 
deduce  from  it.  Thus,  if  the  alien  passenger  is  an  import,  simply 
from  the  fact  of  being  brought  into  the  State,  will  not  the  master  and 
mariners  also  be  imports,  precisely  for  the  same  reason,  although  they 
may  be  natives  and  inhabitants  of,  and  merely  returning  to,  the  coun- 
try and  port  at  which  th&  vessel  arrives,  and  thus,  if  imported,  must 
be  imported  home,  having  equally  sustained,  a  short  time  previously, 
when  temporarily  leaving  that  home,  the  character  also  of  exports  ? 
Again :  rmder  this  interpretation,  a  dilemma  might  arise  as  to  whether 
the  ship,  as  she  had  been  brought  in,  would  not  likewise  be  an  im- 
port, or  whether  the  ship  had  imported  the  crew,  or  the  crew  the  ship; 
for  although  the  latter  would  have  been  conducted  into  port  by  the 
former,  it  would  be  literally  true  that  they  would  have  been  brought 
in  by  her.  These  departures  from  the  common  and  received  accepta- 
tion of  language  may  give  rise  to  distinctions  as  astute  as  those  in 
Scriblerus,  upon  the  famous  bequest  of  Sir  John  Swale,  of  all  his 
black  and  white  horses,  and  equally  useful  with  those  either  in  the 
development  of  truth  or  the  establishment  of  justice.  But  the  strict 
etymologists  have  this  further  difficulty  to  encounter.  It  is  said  by 
Livy,  and  by  Varro,  in  his  book  De  Lingud  LaUnd^  that  the  Romans, 
when  they  laid  out  a  town,  as  a  religious  ceremony  observed  on 
such  occasions,  delineated  its  boundaries  with  a  plough ;  and  that 
wherever  they  designed  there  should  be  a  gate,  they  took  up  the 
plough  and  left  a  space.  Hence  the  word  porto,  a  gate,  aportcmdo 
aratrum.  Those,  then,  who  will  insist  upon  etymological  accepta- 
tion, necessarily  place  themselves,  as  imported,  within  the  gate ;  in 
other  words,  within  the  municipal  authority  of  the  State,  and  by  con- 
sequence within  the  acknowledged  operation  of  its  laws.  But  such 
critical  derivation  cannot  be  admitted  as  accordant  either  with  com- 
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mon  acceptation  or  general  experience  ;  by  these,  the  term  imports  is 
justly  applicable  to  articles  of  trade  proper,- — goods,  chattels,  prop- 
erty, subjects  in  their  nature  passive  and  having  no  volition, 
— not  to  •  men  whose  emigration  is  the  result  of  wiU,  and  [  •SOB  ] 
could  not  be  accomplished  without  their  cooperation,  and  is 
as  much  their  own  act  as  it  is  the  act  of  others ;  nay,  much  more  so. 
The  conclusion,  then,  is  undeniable,  that  alien  passengers,  rational 
beings,  freemen  carrying  into  execution  their  deliberate  intentions, 
never  can,  without  a  singular  perversion,  be  classed  with  the  subjects 
of  sale,  barter,  or  traffic;  or,  in  other  words,  with  imports. 

The  law  of  New  York  has  been  further  assailed  in  argument,  as 
being  an  infraction  of  the  fourteenth  article  of  the  treaty  of  amity  and 
commerce  negotiated  between  Great  Britain  and  the  United  States 
in  the  year  1794,  by  which  article  it  is  provided  that  "  there  shall  be 
between  all  the  dominions  of  his  majesty  in  Europe,  and  the  terri- 
tories of  the  United  States,  a  reciprocal  and  perfect  liberty  of  com- 
merce and  navigation.  The  people  and  the  inhabitants  of  the  two 
countries  shall  have  liberty  freely  and  securely,  and  without  hindrance 
and  molestation,  to  come  with  their  ships  and  cargoes  to  the  lands, 
countries,  cities,  ports,  places,  and  rivers  vdthin  the  dominions  and 
territories  aforesaid,  and  to  enter  into  the  same ;  to  resort  there,  and 
to  remain  and  reside  there  without  any  limitation  of  time ;  also  to 
hire  and  possess  houses  and  warehouses  for  the  purposes  of  their 
commerce ;  and  generally  the  merchants  and  traders  on  each  side 
shall  enjoy  the  most  complete  protection  and  security  for  their  com- 
merce, but  subject  always,  as  to  what  respects  this  article,  to  the  laws 
and  statutes  of  the  two  countries  respectively." 

It  has  been  insisted  that  the  article  of  the  treaty  just  cited,  having 
stipulated  that  British  subjects  shall  have  liberty  freely  and  securely, 
and  without  hindrance,  to  come  with  their  ships  and  cargoes  to  the 
lands,  countries,  cities,  ports,  &c.,  and  to  remain  and  reside  for  the 
purposes  of  their  commerce ;  and  the  second  clause  of  the  sixth  article 
of  the  constitution  having  declared  the  constitution  and  the  laws  of 
the  United  States,  made  in  pursuance  thereof,  and  treaties  made 
nnder  the  authority  of  the  United  States,  to  be  the  supreme  law  of 
the  land,  the  laws  of  New  York,  being  in  derogation  of  the  fourteenth 
article  of  the  treaty  of  1794,  are  unconstitutional  and  void.  The 
fourteenth  article  of  the  treaty  of  1794,  having  expired  by  limitation 
of  time  anterior  to  the  enactment  of  the  statutes  complained  of,  it 
cannot,  in  terms,  as  a  part  of  that  compact,  be  brought  to  bear  upon 
tiiis  case.  The  same  provision,  however,  with  the  single  variation 
that  British  subjects  are  placed  on  the  same  footing  with  other  for- 
eigners who  shall  be  admitted  to  enter  American  oorts,  was  renewed 
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by  the  first  article  of  the  treaty  of  1815,  and  by  the  third 
[  •  607  ]  article  of  the  same  treaty  was  *  continued  for  four  years. 
Subsequently,  by  the  fourth  article  of  the  convention  with 
Great  Britain  of  1818,^  it  was  extended  for  ten  years,  and  finally,  by 
the  first  article  of  the  convention  with  the  same  power  of  the  6th  of 
August,  1827,  for  an  indefinite  period,  but  liable  to  be  terminated 
upon  notice,  from  either  of  the  contracting  parties,  of  twelve  months 
from  and  after  the  20th  day  of  October,  1828.  The  fourteenth  arti(tle 
of  the  treaty  of  1794,  or  rather  its  effect  and  meaning,  with  the  varia- 
tion above,  ingrafted  on  the  treaty  of  1816,  may  be  considered  as 
subsisting  at  the  present  time.  Before  examining  particularly  the 
force  of  the  objection  founded  upon  this  stipulation,  and  of  the  effect 
sought  to  be  imparted  to  it  from  the  clause  of  the  constitution  ad- 
duced in  its  support,  I  cannot  forbear  to  recur  to  my  opinion  expressed 
on  a  former  occasion,  it  being  the  view  I  still  entertain  as  to  what 
should  be  the  interpretation  of  the  second  clause  of  the  sixth  article  of 
the  constitution.     The  opinion  referred  to  is  as  follows  :  — 

^^  This  provision  of  the  constitution,  it  is  to  be  feared,  is  sometimes 
expounded  without  those  qualifications  which  the  character  of  the 
parties  to  that  instrument,  and  its  adaptation  to  the  purposes  for 
which  it  was  created,  necessarily  imply.  Every  power  delegated  to 
the  federal  government  must  be  expounded  in  coincidence  with  a 
perfect  right  in  the  States  to  all  that  they  have  not  delegated ;  in 
coincidence,  too,  with  the  possession  of  every  power  and  right  neces- 
sary for  their  existence  and  preservation ;  for  it  is  impossible  to  be- 
lieve that  these  ever  were,  either  in  intention  or  in  fact,  ceded  to  the 
general  government.  Laws  of  the  United  States,  in  order  to  be  bind- 
ing, must  be  within  the  legitimate  powers  vested  by  the  constitution. 
Treaties,  in  order  to  be  valid,  must  be  made  within  the  scope  of  the 
same  powers ;  for  there  can  be  no  authority  of  the  United  States, 
save  what  is  derived  mediately  or  immediately,  and  regularly  and 
legitimately,  from  the  constitution.  A  treaty  no  more  than  an  ordi- 
nary  statute  can  arbitrarily  cede  away  any  one  right  of  a  State,  or 
of  any  citizen  of  a  State."    6  How.  613. 

Admitting  this  fourteenth  article  of  the  treaty  to  be  in  full  force, 
and  that  it  purported  to  take  from  the  State  of  New  York  the  right 
to  tax  aliens  coming  and  commorant  within  her  territory,  it  would  be 
certainly  incompetent  for  such  a  purpose ;  because  there  is  not,  and 
never  could  have  been,  any  right  in  any  other  agent  than  her  own 
government  to  bind  her  by  such  a  stipulation.  In  the  next  place,  the 
right  of  taxation  claimed  by  New  York  can,  by  no  rational  construc- 
tion of  it,  be  made  to  conflict  with  a  correct  comprehension  of  the 
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,^  .«p^«on.  i„  ,»e,«on.  The»  oeLhe,  e.f^.  .or 
imply  any  thing  more  *  than  security  for  free,  but  regular,  [  *  608  ] 
legitimate  commercial  intercourse,  between  the  people  of  the 
contracting  nations,  and  exemption  from  burdens  or  restrictions  in- 
consistent with  such  intercourse ;  for  thifl  was  the  sole  purpose  either 
contemplated  or  professed.  If  these  stipulations  can  be  extended 
beyond  this  meaning,  and,  under  the  terms  "  shall  have  liberty  freely 
and  securely  to  come  and  enter  the  ports  of  the  country,  and  to  re- 
main and  reside  and  to  hire  and  occupy  houses  for  the  purposes  of 
their  commerce,"  there  can  be  claimed  the  right  to  withdraw,  for  an 
indefinite  period,  either  the  persons  or  the  property  of  aliens  from  the 
power  of  tcucation  in  the  States,  then  there  is  asserted  for  congress  or 
the  executive  the  power  of  exerting,  through  foreign  governments  and 
foreign  subjects,  a  control  over  the  internal  rights  and  polity  of  the 
States,  which  the  framers  of  the  constitution  and  the  decisions  of  this 
court|  already  quoted,  have  denied  to  the  government  in  the  exercise 
of  its  regular  domestic  frmctions.  It  would  be  diiiicult  to  limit,  or 
even  to  imagine,  the  mischiefs  comprised  in  such  an  interpretation 
of  the  treaty  stipulations  above  mentioned.  As  one  example  of  these, 
if  it  should  suit  the  commercial  speculations  of  British  subjects  to 
land  within  the  territory  of  any  of  the  States,  cargoes  of  negroes  from 
Jamaica,  Hayti,  or  Africa,  it  would  be  diiiicult,  according  to  the  broad 
interpretation  of  the  commercial  privileges  conferred  by  those  stipu- 
lations, to  designate  any  legitimate  power  in  the  States  to  prevent 
this  invasion  of  their  domestic  security.  According  to  the  doctrines 
advanced,  they  could  neither  repulse  nor  tax  the  nuisance. 

The  argument  constructed  by  counsel  and  by  some  of  the  judges 
upon  the  provisions  of  the  act  of  congress  authorizing  the  importation 
of  the  tools  of  mechanics,  their  clothing,  &c.,  free  from  duties,  pre- 
sents itself  to  my  mind  as  wanting  in  logical  integrity,  and  as  utterly 
destructive  of  positions  which  those  who  urge  this  argument  else- 
where maintain.  The  exemption  allowed  by  congress  can  correctly 
be  made  to  signify  nothing  more  than  this  :  that  the  general  govern- 
ment will  not  levy  duties  on  the  private  effects  of  certain  classes  of 
persons  who  may  be  admitted  into  the  country.  But,  by  any  rule 
of  common  sense,  can  this  exemption  be  made  to  signify  permission 
to  those  persons  to  land  at  all  events  in  the  States  ?  It  asserts  or 
implies  no  such  thing ;  much  less  does  it  convey  a  command,  or  the 
power  to  issue  a  command,  to  the  States  to  admit  them.  Must  not 
this  benefit  of  exemption  from  duties  be  always  in  enjoyment  subor- 
dinate to  and  dependent  upon  the  right  of  the  owner  of  the  property 
exempted  to  enter  the  country  ?  This  is  inevitable,  unless  it  be 
contended  that  a  mere  forbearance  to  exact  duties  on  the  prop- 
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[  *  509  ]  erty  is  identical  with  *  ordering  the  admission  of  its  owner; 
thus  making  the  man  the  incident  of  the  property,  and  not 
the  property  that  of  the  man, — a  reductio  inabswrdamy  which  cannot 
be  escaped  from  by  those  who  deduce  the  right  of  admission  from 
the  act  of  congress.  But  are  those  who  assume  this  ground  aware 
that  it  is  destructive  of  other  positions  which  they  themselves  have 
not  only  conceded,  but  even  insist  upon  ?  They  have  admitted  the 
power  or  right  of  self-preservation  in  the  States,  and,  as  a  means  of 
securing  this  right,  the  power  of  excluding  felons,  convicts,  paupers, 
and  persons  infected ;  but  according  to  this  argument,  based  upon 
the  acts  of  congress  and  on  the  treaty  stipulations  for  free  access  and 
commorancy,  all  must  be  permitted  to  land  and  to  remain  ;  for  these 
acts  of  congress  and  treaty  stipulations  contain  no  exceptions  in  favor 
of  the  safety  of  the  States ;  they  are  general,  and  in  their  terms  ride 
over  all  such  considerations  as  health,  morals,  or  security  amongst 
the  people  of  the  States.  This  argument  cannot  be  maintained. 
The  true  interpretation  of  the  act  of  congress  referred  to  is  this :  tools, 
clothing,  and  personal  property  of  mechanics,  are  goods,  chattels,  im- 
ports, in  the  known  and  proper  sense  of  the  term  imports ;  congress, 
having  under  the  constitution  the  power  to  impose  duties  on  these, 
possess  the  correlative  right  of  exempting  them  from  duties ;  this  they 
have  done,  and  nothing  beyond  this.  Congress  have  not  pretended 
to  declare  permission  to  the  mechanic,  or  to  any  other  description  of 
person,  directly,  to  come  into  the  States,  because  they  have  no  such 
direct  power  under  the  constitution,  and  cannot  assume  or  exercise  it 
indirectly. 

I  will  now  consider  the  second  head  of  objection  to  the  legislation 
of  New  York,  as  propounded  in  the  division  stated  in  the  commence* 
ment  of  this  opinion,  namely,  the  alleged  right  of  congress  to  regulate 
exclusively  the  admission  of  aliens,  as  a  right  comprehended  within 
the  commercial  power,  or  within  some  other  implication  in  the  con- 
stitution. 

Over  aliens,  qua  aliens,  no  direct  authority  has  been  delegated  to 
congress  by  the  constitution.  Congress  have  the  right  to  declare  war« 
and  they  are  bound  to  the  duty  of  repelling  invasions.  They  have 
the  power,  too,  to  establish  a  uniform  rule  of  naturalization.  By  an 
exercise  of  the  former  power,  congress  can  place  in  the  condition  of 
alien  enemies  all  who  are  under  allegiance  to  a  nation  in  open  war 
with  the  United  States ;  by  an  exercise  of  the  second,  they  can  ex- 
tend to  alien  friends  the  common  privileges  of  citizens.  Beyond 
these  predicaments  put  by  the  constitution,  and  arising  out  of 
the  law  of  nations,  where  is  the  power  in  congress  to  deal  with 
aliens,  as  a  class,  at  all  ?  and  much  more  the  power,  when  falling 
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•  within  neither  of  the  aforegoing  predicaments,  to  invite  [  *  510  ] 
them  to  or  to  repel  them  from  our  shores,  or  to  prescribe  the 
terms  on  which,  in  the  first  instance,  they  shall  have  access  to,  and, 
if  they  choose,  residence  within,  the  several  States,  —  and  this,  too, 
regardless  of  the  considerations  either  of  interest  or  safety  deemed 
important  by  the  States  themselves  ?  The  constitution,  confessedly, 
has  delegated  no  such  direct  power  to  congress,  and  it  never  can  be 
claimed  as  auxiliary  to  that  which,  in  a  definite  and  tangible  form, 
can  nowhere  be  found  within  that  instrument. 

The  power  to  regulate  the  admission,  as  implied  in  the  right  of 
banishment  or  deportation,  of  aliens,  not  the  citizens  or  subjects  of 
nations  in  actual  war  with  the  United  States,  was  at  one  period  of 
oar  history,  assumed  by  the  federal  government ;  and  a  succinct  re- 
view of  the  arguments  by  which  this  pretension  was  sought  to  be 
sustained  must  expose  its  absolute  fallacy. 

Congress,  it  was  insisted,  could  exert  this  power  under  the  law  of 
nations,  to  which  aliens  are  properly  amenable.  To  this  it  was 
answered,  that,  under  the  law  of  nations,  aliens  are  responsible  only 
for  national  offences,  —  offences  in  which  their  nation  bears  a  part ; 
they  are  then  alien  enemies.  That  alien  friends,  on  the  other  hand, 
owe  a  temporary  allegiance  to  the  government  under  which  they  re- 
side, and  for  their  individual  offences  committed  against  the  laws  of 
that  government  they  are  responsible,  as  other  members  of  the  com- 
munity, to  the  municipal  laws. 

Again,  it  was  asserted  that  the  right  was  vested  in  congress  under 
the  power  to  make  war,  and  under  the  power  and  the  duty  to  prevent 
invasion.  The  obvious  refutation  of.  this  argument  was  furnished 
in  the  reply,  that  alien  friends  could  not  be  the  subjects  of  war,  (pub- 
lic national  conflict,)  nor  in  any  sense  the  instruments  of  hostile  in- 
vasion, such  invasion  being  an  operation  of  war.  Neither  could  they 
fall  within  the  power  vested  by  the  constitution  to  grant  letters  of 
marque  and  reprisal,  as  an  equivocal  authority  partaking  of  the  char* 
acters  of  war  and  peace ;  ^<  reprisal  being  a  seizure  of  foreign  persons 
and  property,  with  a  view  to  obtain  that  justice  for  injuries  done  by 
one  State  or  its  members,  for  which  a  refusal  of  the  aggressors  re- 
quires such  a  resort  to  force  under  the  law  of  nations.  It  must  be 
considered  as  an  abuse  of  words  to  call  the  removal  of  persons  from 
a  country  a  seizure  or  a  reprisal  on  them ;  nor  is  the  distinction  to  be 
overlooked  between  reprisal  on  persons  within  the  country,  and  under 
the  faith  of  its  laws,  and  on  persons  out  of  the  country."  Madison's 
Report  It  may,  then,  be  correctly  aflirmed,  that  by  no 
direct  delegation  of  •power  by  the  constitution,— not  by  [  •Sll  ] 
the  power  to  declare  war,  not  by  the  power  to  make  reprisals, 
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not  by  the  more  general  power  to  punish  offences  against  the  laws  of 
nations,  nor  by  the  power  and  duty  of  repelling  invasion,  —  has  the 
right  been  given  to  congress  to  regulate  either  the  admission  or  the 
expulsion  of  alien  friends.  Does  such  a  right  result  from  any  rational 
or  necessary  implication  contained  in  the  constitution  ?  We  find 
that,  even  anterior  to  the  adoption  of  this  instrument,  attempts  were 
made  to  ascribe  to  it  the  delegation  of  such  a  power  by  the  9th  Elec- 
tion of  the  1st  article,  and  this  ascription  was  strenuously  urged  as  a 
reason  against  its  adoption.  The  objection,  whether  fairly  or  uncan- 
didly  urged,  was  founded,  no  doubt,  upon  some  ambiguity  of  lan- 
guage of  the  9th  section ;  an  ambiguity  perfectly  explained  by  con- 
temporaneous* exposition,  and  by  the  written  history  of  its  progress 
and  ultimate  adoption.  Let  us  see  how  this  section  has  been  inter- 
preted at  its  date  by  those  who  bore  the  chief  part  in  the  formation 
of  the  constitution ;  and  who,  to  commend  it  when  completed  to 
their  countrymen,  undertook  and  accomplished  an  able  and  critica] 
exposition  of  its  every  term.  We  shall  see,  by  the  almost  unanimous 
declaration  of  these  sages,  that  the  clause  and  article  in  question  vrsR 
intended  to  apply  to  the  African  slave-trade,  and  to  no  other  matter 
whatever.  Thus,  in  the  forty-second  number  of  The  Federalist,  it  13 
said  by  Mr.  Madison,  speaking  of  the  section  and  article  in  question : 
*'  It  were  doubtless  to  be  wished  that  the  power  of  prohibiting  the 
importation  of  slaves  had  not  been  postponed  until  the  year  1808,  or 
rather  that  it  had  been  suffered  to  have  immediate  operation.  But  it 
is  not  difficult  to  account,  either  for  this  restriction  on  the  general 
government,  or  for  the  manner  in  which  the  whole  clause  is  expressed. 
It  ought  to  be  considered  as  a  great  point  gained  in  favor  of  hu- 
manity, that  a  period  of  twenty  years  may  terminate  forever  within 
these  States  a  traffic  which  has  so  long  and  so  loudly  upbraided  the 
barbarism  of  modern  policy."  Again  he  says :  ^^  Attempts  have 
been  made  to  pervert  this  clause  into  an  objection  against  the  con- 
stitution, by  representing  it  on  one  side  as  a  criminal  toleration  of  an 
illicit  practice,  and  on  another,  as  calculated  to  prevent  voluntary  and 
beneficial  emigrations  from  Europe  to  America.  I  mention  these  mis- 
constructions, not  with  a  view  to  give  them  an  answer,  for  they  deserve 
none,  but  as  specimens  of  the  manner  and  spirit  in  which  some  have 
thought  fit  to  conduct  their  opposition  to  the  proposed  government.'' 
Before  proceeding  further  with  the  history  of  this  article,  it  will  be 
well  to  contrast  the  view  of  its  scope  and  objects,  as  given  in  the 

quotation  just  made  from  The  Federalist,  with  the  argu- 
[  *  512  J  *  ments  of  the  counsel  who  press  this  article  as  evidence  of 

an  intention  to  vest  in  congress  the  sole  power  of  controlling 
the  admission  of  aliens ;  subsequently,  at  least,  to  the  year  1808.     It 
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is  strenaously  urged  by  them,  that  the  introduction  of  aliens  has  al- 
ways been  accordant  with  the  policy  of  the  government,  and  so 
highly  promotive  of  advantage  to  the  country  in  clearing  and  culti* 
vating  its  forests,  and  increasing  its  physical  strength,  that  the  power 
of  interfering  with  these  important  objects  should  not  be  subjected  to 
the  hazard  of  state  abuses,  but  that  they  should  be  intrusted  to  the 
federal  government  alone.  Yet  the  learned  counsel  will  be  somewhat 
surprised  to  hear  that  the  migration  or  importation  he  so  zealously 
advocates  is  proved  (by  contemporaneous  authority,  on  which  he 
rests  his  argument,)  to  be  «  an  unnatural  traffic,  which  has  so  long 
and  so  loudly  upbraided  the  barbarism  of  modern  policy ; "  and  that 
^  it  ought  to  be  regarded  as  a  great  point  gained  in  favor  of  humanity, 
that  a  period  of  twenty  years  might  terminate  it  forever  in  these 
States."  For  such,  and  such  only,  is  the  migration  limited  to  the 
States  for  twenty  years,  by  the  9th  section  of  the  4th  article,  on 
which  counsel  found  themselves ;  such  only  the  migration  over  which 
the  constitution  has  given  power  to  congress,  as  the  natural  meaning 
of  the  section  signifies,  and  which  alone  it  was  intended  to  convey, 
as  we  are  told  by  those  who  framed  it^ 

If  the  history  of  the  9th  section  of  article  4th  be  traced,  in  the 
proceedings  of  the  convention,  from  its  introduction  into  that  body 
until  finally  moulded  and  engrafted  upon  the  constitution,  (3  Madison 
Papers,  from  p.  1388  to  p.  1673,)  it  wiU  be  found  that  not  one  mem- 
ber of  the  convention  ever  treated  this  section  in  other  terms,  op  as 
designed  for  any  other  purpose,  than  as  a  power  specially  given  to  con- 
gress by  that  section  alone  to  abolish  the  foreign  slave-trade  from  the 
period  limited  by  that  section,  with  the  exception  of  a  single  observa- 
tion  of  Colonel  Mason  of  Virginia,  that  the  provision  as  it  stood  might 
be  necessary  in  order  to  prevent  the  introduction  of  convicts ;  but 
not  pretending  to  extend  the  power  of  congress  beyond  these  and  the 
foreign  slave-trade. 
*  The  migration  or  importation  embraced  in  it  is  in  the  [  *  513  ] 
.  debates  uniformly  and  plainly  called  the  slave-trade  by  cer- 

13  Madison  Papers,  August  21,  1787.  1.  Proposition  by  Mr.  Martin,  against  ar- 
ticle 7.  Motion  to  exclude  slave-trade,  vol.  8,  p.  1888.  Mr.  Rutledge,  Mr.  Ells- 
worth, and  Mr.  Hnckney,  all  opposed  to  Mr.  Martin's  motion,  pp.  1888  and  1889. 
August  22.  —  Mr.  Sherman,  though  against  slave-trade,  was  opposed  to  taking  it  from 
the  States,  p.  1890.  Colonel  Mason  thought  it  immoral  a^d  dangerous,  and  was  for 
its  immediate  abolition,  pp.  1 890, 1891.  Mr.  Ellsworth  opposed  to  interference ;  if  it  was 
to  immoral  as  to  require  interference,  they  ought  to  abolish  it,  and  free  all  slaves,  p.  1891; 
that  aUves  were  necessary,  and  must  be  imported  for  use  in  the  sickly  rice  swampg 
of  South  Carolina  and  Greorgia,  p.  1892.  Mr.  Pinckney,  General  Pinckney,  Mr.  Bald- 
win, Mr.  Wilson,  Mr.  Grerry,  Mr.  Dickinson,  Mr.  Williamson,  Mr.  Rutledge,  Mr.  Sherman, 
vol.  8,  pp.  1892—1897,  all  treat  of  this  article  as  applicable  only  to  the  slave-trade. 

▼oi«.  XVII  21 
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tain  southern  States,  which  the  convention  would  have  abolished  by 
the  constitution  itself,  but  for  the  avowed  necessity  of  propitiating 
those  States  by  its  toleration  for  twenty  years.  There,  too,  it  will  be 
seen  that  Mr.  Gouverneur  Morris,  with  a  frankness  and  sagacity 
highly  creditable,  objected  to  the  ambiguous  language  in  which  the 
section  was  proposed  and  adopted.  He  said,  "  he  was  for  making 
the  clause  read  at  once,  <the  importation  of  slaves'  into  North  Caro- 
lina, South  Carolina,  and  Georgia,  shall  not  be  prohibited,  &c  This, 
he  said,  was  most  fair,  and  would  avoid  the  ambiguity  by  which,  un- 
der the  power  with  regard  to  naturalization,  the  liberty  reserved  to 
the  States  might  be  defeated.  He  wished  it  to  be  known,  also,  that 
this  part  of  the  constitution  was  a  compliance  with  those  States.** 
8  Madison  Papers,  1427  and  1478.  A  portion  of  the  convention 
objected  to  an  open  sanction  of  the  slave-trade  upon  the  very  face  of  the 
constitution,  whilst  the  southern  States  would  not  yield  their  views 
of  their  own  interests  or  necessities ;  hence,  in  the  spirit  of  compro- 
mise, the  section  was  unfortunately  permitted  to  retain  the  ambiguity 
objected  to  by  Mr.  Morris ;  and  hence,  too,  the  color  given  for  those 
misconstructions  of  the  restriction  on  the  general  government,  and 
the  manner  in  which  it  is  expressed,  so  decidedly  reprehended  in  the 
number  of  The  Federalist  already  quoted.  This  9th  section  of  the  4th 
article  of  the  constitution  has,  on  a  former  occasion,  been  invoked  in 
support  of  the  power  claimed  for  the  federal  government  over  alien 
.friends.  The  supporters  in  congress  of  the  alien  law,!  passed  in  1798, 
endeavored  to  draw  from  this  very  section  a  justification  of  that  extra- 
ordinary enactment;  and  as  their  argument  deduced  from  it  is,  perhaps, 
as  cogent  as  any  likely  to  be  propounded  at  this  day,  it  may  be  prop- 
erly adverted  to  as  a  fair  sample  of  the  pretension  advanced  in  this  case, 
and  of  the  foundation  on  which  it  seeks  to  plant  itself.  The  argument 
alluded  to  was  by  a  committee  of  the  house  of  representatives,  and  is 
in  these  words :  "  That  as  the  constitution  has  given  to  the  States  no 
power  to  remove  aliens  during  the  period  of  the  limitation  under  con- 
sideration, in  the  mean  time,  on  the  construction  assumed,  there  would 
be  no  authority  in  the  country  to  send  away  dangerous  aliens,  which 
cannot  be  admitted." 

Let  the  comment  of  a  truly  great  man  on  these  startling  heresies  ex- 
pose their  true  character.  "  It  is  not,"  says  Mr.  Madison,  "the  incon- 
dasiveness  of  the  general  reasoning  on  this  passage  which  chiefly 

calls  the  attention  to  it     It  is  the  principle  assumed  by  it, 
[ •SW  ]  that  the  powers  held  by  the  States  •are  given  to  them  by 

the  constitution  of  the   United  States,  and  the  inference 
from  this  principle,  that  the  powers  supposed  to  be  necessary,  which 

1  1  Stats,  at  Large,  577. 
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are  not  so  given  to  the  state  governments,  must  reside  in  the  govern- 
ment of  the  United  States.  The  respect  which  is  felt  for  every  por- 
tion of  the  constituted  authorities  forbids  some  reflections  which  this 
ftingnlar  paragraph  might  excite ;  and  they  are  the  more  readily  sup- 
pressed, as  it  may  be  presumed  with  justice,  perhaps,  as  well  as  can- 
dor, that  inadvertence  may  have  had  its  share  in  the  error.  It  would 
be  unjustifiable  delicacy,  nevertheless,  to  pass  by  so  portentous  a 
claim  without  a  monitory  notice  of  the  fatal  tendency  with  which  it 
would  be  pregnant"  Madison's  Report  The  assertion  of  a 
general  necessity  for  permission  to  the  States  jfrom  the  general  gov- 
ernment, either  to  expel  firom  their  confines  those  who  are  mischievous 
or  dangerous,  or  to  admit  to  hospitality  and  settlement  whomsoever 
they  may  deem  it  advantageous  to  receive,  carries  with  it  either  a 
denial  to  the  former,  as  perfect  original  sovereignties,  of  the  right  of 
self-preservation,  or  presumes  a  concession  to  the  latter,  the  creature 
of  the  States,  wholly  incompatible  with  its  exercise. 

This  authority  over  alien  friends  belongs  not,  then,  to  the  general 
government,  by  any  express  delegation  of  power,  nor  by  necessary  or 
proper  implication  from  express  grants.  The  claim  to  it  is  essentially 
a  revival  of  what  public  sentiment  so  generally  and  decisively  con- 
demned as  a  usurpation  in  the  alien  law  of  1798 ;  and  however  this 
revival  may  at  this  time  be  freed  firom  former  imputations  of  foreign 
antipathies  or  partialities,  it  must,  nevertheless,  be  inseparable  from, 
nay,  it  must  be  the  inevitable  cause  of  far  greater  evils,  jealousy,  ill- 
feeling,  and  dangerous  conflict  between  the  members  of  this  confed- 
eracy and  their  common  agent. 

Thus  far  I  have  preferred  to  consider  this  case  as  depending  rather 
upon  great  fundamental  principles,  inseparable  from  the  systems  of 
government  under  which  this  country  is  placed,  than  as  dependent 
upon  forms  of  pleading,  and  conclusions  deducible  from  those  forms. 
But  judging  of  the  case  in  the  latter  aspect  as  moulded  by  those 
forms,  it  seems  to  fall  directly  within  the  operation  of  a  precedent 
settled  by  this  court,  which  must,  if  regarded,  decide  the  law  to  be 
with  the  defendant  in  error.  By  the  second  count  in  the  declaration, 
it  is  averred  that  the  defendant  below,  (the  plaintiff  in  error,)  being 
the  master  of  the  ship  Henry  Bliss,  in  violation  of  the  laws  of  New 
York,  brought  into  the  port  of  New  York,  and  there  actually  landed 
the  same,  two  hundred  and  ninety-five  passengers ;  the  demurrer  to 
the  declaration,  admitting  the  truth  of  these  averments, 
places  the  loc€Ue  of  the  origin,  as  well  as  the  infraction  *  of  the  [  *  515  ] 
obligation  declared  on,  within  the  municipal  authority  of  the 
State,  and  without  the  pale  of  the  authority  of  congress  to  regulate 
commerce  with  foreign  nations.     In  this  view,  this  case  is  brought 
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not  only  within  the  reasoning,  bat  within  the  literal  terms,  of  the  de- 
cision of  The  City  of  New  York  v,  Miln,  11  Pet  102,  and  must  be 
sustained  upon  the  authority  of  that  decision,  were  there  no  otha 
grounds  on  which  it  could  be  supported.  But  as  it  is  manifest  that 
this  case  involves  the  high,  and  what  this  court  has  asserted  (with  the 
single  exception  of  taxes  on  imports)  to  be  the  perfect  and  undimin- 
ished and  indispensable  power  of  taxation  in  a  sovereign  State,  it 
would  have  seemed  to  me  a  species  of  delinquency  not  to  make  that 
right  the  prominent  and  controlling  subject  of  investigation  and  de- 
cision, or  to  have  forborne  to  vindicate  it  in  its  full  integrity. 

Between  this  case  and  that  of  Norris  v.  The  City  of  Boston,  there 
are  some  shades  of  difference ;  they  are  such,  however,  as  by  me  are 
not  regarded  as  essential ;  both  the  cases  rest  in  reality  upon  the 
right  of  taxation  in  the  States;  and  as  the  latter  case  has  been 
examined  with  so  much  more  of  learning  and  ability  than  I  could 
have  brought  to  its  investigation,  by  his  honor  the  chief  justice,  I 
shall  content  myself  with  declaring  my  entire  concurrence  in  his 
reasonings  and  conclusions  upon  it. 

It  is  my  opinion  that  the  judgment  of  the  court  for  the  trial  of 
impeachments  and  correction  of  errors  in  New  York,  and  the  judgment 
of  the  supreme  judicial  court  of  Massachusetts,  should  be  affirmed 

Note.  In  the  opinions  placed  on  file  by  some  of  the  justices  con- 
stituting the  majority  in  the  decision  of  this  case,  there  appearing  to 
be  positions  and  arguments  which  are  not  recollected  as  having  been 
propounded  firom  the  bench,  and  which  are  regarded  as  scarcely 
reconcilable  with  the  former  then  examined  and  replied  to  by  the 
minority,  it  becomes  an  act  of  justice  to  the  minority  that  those  posi- 
tions and  arguments,  now  for  the  first  time  encountered,  should  not 
pass  without  comment.  Such  comment  is  called  for,  in  order  to  vin- 
dicate the  dissenting  justices,  first,  from  the  folly  of  combating  reason- 
ings and  positions  which  do  not  appear  upon  the  record;  and, 
secondly,  firom  the  delinquency  of  seeming  to  recoil  firom  exigencies, 
with  which,  however,  they  may  be  supposed  to  have  existed,  the  dis- 
senting justices  never  were  in  fact  confironted.  It  is  called  for  by 
this  further  and  obvious  consideration  that,  should  the  modification 
or  retraction  of  opinions  delivered  in  court  obtain  in  practice,  it  would 
result  in  this  palpable  irregularity ;  namely,  that  opinions 
[  *  516  ]  which,  as  those  of  the  *  court,  should  have  been  premedi- 
tated and  solemnly  pronomiced  firom  the  bench  antecedently 
to  the  opinions  of  the  minority,  may  in  reality  be  nothing  more  than 
criticisms  on  opinions  delivered  subsequently  in  the  order  of  business 
to  those  of  the  majority,  or  they  may  be  mere  afterthoughts,  changing 
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entirely  the  tme  aspect  of  causes  as  they  stood  in  the  court,  and  pre- 
senting, through  the  published  reports,  what  would  not  be  a  true 
history  of  the  causes  decided. 

Examples  of  diversity  between  the  opinions  in  this  cause,  compre- 
hended as  they  were  delivered  in  court,  and  as  subsequently  modi- 
fied, will  now  be  adverted  to.  The  first  is  found  in  the  solecism, 
never  propounded,  perhaps,  firom  any  tribunal,  —  one,  indeed,  which 
it  might  have  been  supposed  no  human  imagination,  not  the  most 
fruitful  in  anomalies,  could  ever  conceive,  —  ^  that  the  action  of  the 
federal  government,  by  legislation  and  treaties,  is  the  action  of  the 
States  and  their  inhabitants."  If  this  extraordinary  proposition  can 
be  taken  as  universally  or  as  generally  true,  then  state  sovereignty, 
state  rights,  or  state  existence  even,  must  be  less  than  empty  names, 
and  the  constitution  of  the  United  States,  with  all  its  limitations  on 
federal  power,  and  as  it  has  been  heretofore  generally  understood  to 
be  a  special  delegation  of  power,  is  a  falsehood  or  an  absurdity.  It 
must  be  viewed  as  the  creation  of  a  power  transcending  that  which 
called  it  into  existence ;  a  power  single,  universal,  engrossing,  abso- 
lute. Every  thing  in  the  nature  of  civil  or  political  right  is  thus 
ingnlfed  in  federal  legislation,  and  in  the  power  of  negotiating  treaties. 
History  tells  us  of  an  absolute  monarch  who  characterized  himself 
and  his  authority  by  the  declaration,  "  I  am  the  state."  This  revolt- 
ing assertion  of  despotism  was,  even  in  the  seventeenth  century, 
deemed  worthy  of  being  handed  down  for  the  reprobation  of  the 
friends  of  civil  and  political  liberty.  What,  then,  must  be  thought 
in  our  day,  and  in  future  time,  of  a  doctrine  which,  under  a  govern- 
ment professedly  one  of  charter  exclusively,  claims  beyond  the  terms 
of  that  charter,  not  merely  the  absolute  control  of  civil  and  political 
rights,  but  the  power  to  descend  to  and  regulate  ad  libitum  the  pri- 
vate and  personal  concerns  of  life.  Thus  the  ground  now  assumed 
in  terms  for  the  federal  government  is,  that  the  power  to  regulate 
commerce  means  still  "  more  especially  "  the  power  to  regulate  "  per- 
sonal intercourse."  Again,  it  is  asserted  that  the  federal  government, 
in  the  regulation  of  commerce,  "  may  admit  or  may  refuse  foreign 
intercourse  partially  or  entirely."  H  those  who  resort  to  this  term 
intercourse,  mean  merely  commercial  transactions  as  generally  under- 
stood, their  argument  is  an  unmeaning  variation  of  words, 
and  is  worth  nothing.  They  obtain  by  the  attempted  •sub-  [  •SI?  ] 
stitution  nc  new  power.  They  have  the  power  to  regulate 
commerce,  and  nothing  beyond  this.  Commercial  intercourse  is 
simply  commerce.  But  if  they  adopt  the  word  intercourse  singly,  in 
its  extended  and  general  acceptation,  and  without  the  proper  quali- 
fying adjunct,  they  violate  the  text  and  the  meaning  of  the  constitu- 

21* 
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tion,  and  grasp  at  powers  greatly  beyond  the  scope  of  any  authority 
legitimately  connected  with  commerce  as  well  understood.  The 
term  commerce,  found  in  the  text  of  the  constitution,  has  a  received, 
established,  and  adjudged  acceptation.  The  wise  men  who  framed 
the  constitution,  designed  it  for  practical  application.  They  preferred, 
therefore,  to  convey  its  meaning  in  language  which  was  plain  and 
familiar,  and  avoided  words  and  phrases  which  were  equivocal,  un- 
usual, or  recondite,  as  apt  sources  of  future  perplexity.  They  well 
understood  the  signification  of  the  word  intercourse,  and  knew  it  waa 
by  no  means  synonymous  with  the  word  commerce ;  they  shunned^ 
therefore,  the  ambiguity  and  seeming  affectation  of  adopting  it,  in 
order  to  express  their  meaning  when  speaking  of  commerce.  This 
word  intercourse,  nowhere  found  in  the  constitution,  implies  infinitely 
more  than  the  word  commerce.  Intercourse  "  with  foreign  nationsp 
amongst  the  States,  and  with  the  Indian  tribes."  Under  this  lan- 
guage, not  only  might  national,  commercial,  or  political  intercourae 
be  comprehended,  but  every  conceivable  intercourse  between  the  in- 
dividuals of  our  own  country  and  foreigners,  and  amongst  the  citi- 
zens of  the  different  States,  might  be  transferred  to  the  federal  gov- 
ernment. And  thus  we  see  that,  with  respect  to  intercourse  with 
aliens,  in  time  of  peace,  too,  it  is  now  broadly  asserted  that  all  power 
has  been  vested  exclusively  in  the  federal  government.  The  investi- 
ture of  power  in  congress  under  this  term  would  not  be  limited  by 
this  construction  to  this  point.  It  would  extend  not  only  to  the  right 
of  going  abroad  to  foreign  countries,  and  of  requiring  licenses  and 
passports  for  that  purpose,  it  would  embrace  also  the  right  of  transit 
for  persons  and  property  between  the  different  States  of  the  Union, 
and  the  power  of  regulating  highways  and  vehicles  of  transportation. 
We  have  here  a  few  examples  of  the  mischiefs  incident  to  the  doc- 
trine which  first  interpolates  into  the  constitution  the  term  intercourse 
in  lieu  of  the  word  commerce  contained  in  that  instrument,  and 
which  then,  by  an  arbitrary  acceptation  given  to  this  term,  claims  for 
congress  whatsoever  it  may  be  thought  desirable  to  comprise  within 
its  meaning.  By  permitting  such  an  abuse,  every  limit  may  be  re- 
moved from  the  power  of  the  federal  government,  and  no  engine  of 

usurpation  could  be  more  conveniently  devised  than  the  in- 
[  •SIS  ]  troduction  of  a  favorite  word  which  the  interpolator  *  would 

surely  have  as  much  right  to  interpret  as  to  introduce.  This 
would  be  fulfilling  almost  to  the  letter  the  account  in  the  Tale  of  a 
Tub,  of  Jack,  Peter,  and  Martin  engaged  in  the  interpretation  of  their 
father's  will.  Once  let  the  barriers  of  the  constitution  be  removed, 
and  the  march  of  abuse  will  be  onward  and  without  bounds. 
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NoRRis  V.  City  of  Pobton,  and  Smith  v.  Turner, 
Nelson,  J.,  dissenting. 

I  have  examined  particularly  the  opinion  of  the  chief  justice  deliv- 
ered in  these  cases  of  Smith  v.  Turner,  and  Norris  v.  The  City  of 
Boston,  and  have  concurred  not  only  in  its  conclusions,  but  in  the 
grounds  and  principles  upon  which  it  is  arrived  at ;  and  am  in  favor 
of  affirming  the  judgments  in  both  cases. 

Norris  v.  City  of  Boston,  and  Smith  v.  Turner. 
Woodbury,  J.,  dissenting. 

In  relation  to  the  case  of  Turner  v.  Smith,  from  New  York,  I  wish 
merely  to  express  my  non-concurrence  with  the  opinions  pronounced 
by  the  majority  of  this  court.  But  standing  more  intimately  con- 
nected with  the  case  of  Norris  v.  Boston,  by  my  official  duties  in  the 
first  circuit,  I  feel  more  obliged  to  state,  in  some  detail,  the  reasons 
for  my  opinion,  though  otherwise  content  to  acquiesce  silently  in  the 
views  expressed  by  the  chief  justice,  and  though  not  flattering  myself 
with  being  able,  after  the  elaborate  discussions  we  have  just  heard| 
to  present  much  that  is  either  novel  or  interesting. 

The  portion  of  the  statute  of  Massachusetts  which  in  this  case  is 
assailed,  as  most  questionable  in  respect  to  its  conformity  with  the 
constitution,  is  the  3d  section.  The  object  of  that  is  to  forbid  alien 
passengers  to  land  in  any  port  in  the  State,  until  the  master  or  owner 
of  the  vessel  pays  '^  two  dollars  for  each  passenger  so  landing.''  The 
provisions  in  the  other  sections,  and  especially  the  second  one,  re- 
quiring indemnity  for  the  support  of  lunatics,  idiots,  and  infirm  per- 
sons on  board  of  vessels  before  they  are  landed,  if  they  have  been  ov 
are  paupers,  seem  admitted  by  most  persons  to  be  a  fair  exercise  of 
the  police  powers  of  a  State. 

This  claim  of  indemnity  is  likewise  excused  or  conceded  as  a 
power  which  has  long  been  exercised  by  several  of  the  Atlantio 
States  in  self-defence  against  the  ruinous  burdens  which  would  othe^* 
wise  be  flung  upon  them  by  the  incursions  of  paupers  from  abroad, 
and  their  laws  are  often  as  stringent  against  the  introduc- 
tion of  that  class  of  persons  from  adjoining  *  States  as  from  [  *  519  ] 
foreign  countries.  Revised  Statutes  of  New  Hampshire, 
c  67,  §  5 ;  5  How.  629. 

Such  legislation  commenced  in  Massachusetts  early  after  our  an-* 
cestors  arrived  at  Plymouth.  It  first  empowered  the  removal  of  for- 
eign paupers.  See  Colonial  Charters  and  Laws,  1639,  p.  173,  and 
1692,  p.  252.  It  extended  next  to  the  requisition  of  indemnity  firom 
the  master,  as  early  as  the  year  1701.     See  Stat,  of  13  WilUam  IIX 
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ibid.  363.  But  while  it  embraced  removals  of  paupers  not  settled  in 
the  colony,  and  indemnity  required  from  the  master  for  the  support 
of  foreigners  introduced  by  sea,  I  do  not  think  it  assumed  the  special 
form  used  in  the  3d  section  of  this  statute,  until  the  year  1837,  after 
the  decision  in  the  case  of  The  City  of  New  York  v.  Miln,  11  Pet. 
102.  I  shall  not,  therefore,  discuss  further  the  provisions  in  the  2d 
section  of  the  statute ;  for,  at  all  events,  the  requisitions  of  that  sec- 
tion, if  not  by  all  admitted  to  be  constitutional,  are  less  objectionable 
than  those  of  the  third  ;  and  if  the  last  can  be  vindicated,  the  first 
must  be,  and  hence  the  last  has  constituted  the  burden  of  the  argu- 
ments on  both  sides. 

It  will  be  remembered,  that  this  3d  section  imposes  a  condition  on 
landing  alien  passengers,  or,  in  other  words,  levies  a  toll  or  fee  on  the 
master  for  landing  them,  whether  then  paupers  or  not,  and  that  the 
present  action  is  to  recover  back  the  money  which  has  been  collected 
from  the  master  for  landing  such  passengers. 

After  providing,  in  the  following  wordsj  that,  "when  any  vessel 
shall  arrive  at  any  port  or  harbor  within  the  State,  from  any  port  or 
place  without  the  same,  with  alien  passengers  on  board,  the  officer 
or  officers  whom  the  mayor  and  aldermen  of  the  city,  or  the  select- 
men of  the  town,  where  it  is  proposed  to  land  such  passengers,  are 
hereby  authorized  and  required  to  appoint,  shall  go  on  board  such 
vessel  and  examine  into  the  condition  of  said  passengers."  The  3d 
section  of  the  statute  declares,  that  "no  alien  passenger,  other  than 
those  spoken  of  in  the  preceding  section,  shall  be  permitted  to  land, 
ontil  the  master,  owner,  consignee,  or  agent  of  such  vessel  shall  pay 
to  the  regularly  appointed  boarding  officer  the  sum  of  two  dollars  for 
each  passenger  so  landing;  and  the  money  so  collected  shall  be  paid 
into  the  treasury  of  the  city  or  town,  to  be  appropriated  as  the  city 
or  town  may  direct  for  the  support  of  foreign  paupers." 

It  is  conceded  that  the  sum  paid  here  on  account  of  "  alien  pas- 
aengers"  was  demanded  of  them,  when  coming  in  some  "vessel," 
and  was  collected  after  she  arrived  at  a  "  port  or  harbor  within  the 
State."  Then,  and  not  till  then,  the  master  was  required  to 
i  •520  ]  pay  two  dollars  for  each  before  landing,  "to  be  'paid  into 
the  treasury  of  the  city  or  town,  to  be  appropriated  as  the 
city  or  town  may  direct  for  the  support  of  foreign  paupers." 

By  a  subsequent  law,  as  the  foreign  paupers  had  been  made 
fshargeable  to  the  state  treasury,  the  balances  of  this  fund  in  the  dif- 
ferent towns  were  required  to  be  transferred  to  that  treasury. 

After  careful  examination,  I  am  not  satisfied  that  this  exercise  of 
power  by  a  State  is  incapable  of  being  sustained  as  a  matter  of  rig^t, 
tuider  one  or  all  of  three  positions. 
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1.  That  it  is  a  lawful  exercise  of  the  police  power  of  the  State  to 
help  to  maintain  its  foreign  paupers. 

2«  If  not)  that  it  may  be  regarded  as  justified  by  the  sovereign  power 
^which  every  State  possesses  to  prescribe  the  conditions  on  which 
aliens  may  enjoy  a  residence  within,  and  the  protection  of  the  State. 

3.  Or  it  may  be  justified  under  the  municipal  power  of  the  State 
to  impose  taxes  within  its  limits  for  state  purposes.  I  think,  too, 
that  this  power  has  never  been  ceded  to  the  general  government, 
either  expressly  or  by  implication,  in  any  of  the  grants  relied  on  for 
that  purpose,  such  as  to  lay  duties  on  imports,  or  to  prohibit  the  impor- 
tation of  certain  persons  after  the  year  1808,  or  to  regulate  commerce. 

Under  the  first  ground  of  vindication  for  the  State,  the  whole 
statute  was  most  probably  enacted  with  the  laudable  design  to  ob- 
tain some  assistance  in  maintaining  humanely  the  large  number  of 
paupers,  and  persons  likely  soon  to  become  paupers,  coming  to  our 
shores  by  means  furnished  by  the  municipal  authorities  in  various 
parts  of  Europe.  See  3  Ex.  Doc.  of  29th  Congress,  2d  Session,  No.  54. 
Convicts  were  likewise  sent,  or  preparing  to  be  sent  hither  from 
some  cities  on  the  continent.     Ibid. 

A  natural  desire,  then,  would  exist,  and  would  appear  by  some 
law,  to  obtain,  first,  indemnity  against  the  support  of  emigrants  actu- 
ally paupers,  and  likely  at  once  to  become  chargeable ;  and,  secondly, 
fhnds  to  maintain  such  as,  though  not  actually  paupers,  would  prob- 
ably become  so,  from  this  class  of  aliens. 

It  is  due  to  the  cause  of  humanity,  as  well  as  the  public  economy 
of  the  state,  that  the  maintenance  of  paupei!^,  whether  of  foreign  or 
domestic  origin,  should  be  well  provided  for.  Instead  of  being  whip- 
ped or  carted  back  to  their  places  of  abode  or  settlement,  as  was  once 
the  practice  in  England  and  this  country  in  respect  to  them ;  or,  if 
aliens,  instead  of  being  reshipped  over  a  desolate  waste  of  ocean, 
they  are  to  be  treated  with  kindness  and  relieved  or  maintained. 
Sut  still,  if  feasible,  it  should,  in  justice,  be  at  the  expense 
•  of  those  introducing  them,  and  introducing  the  evils  which  [  *  621  ] 
may  attend  on  them.  This  seems  to  have  been  the  attempt 
ill  this  statute,  and,  as  such,  was  a  matter  of  legitimate  police  in 
relation  to  paupers. 

Bnt  those  persons  affected  by  the  3d  section,  not  being  at  the  time 
actual  paupers,  but  merely  alien  passengers,  the  expediency  or  right 
to  tax  the  master  for  landing  them,  does  not  seem  so  clear,  in  a  police 
▼lew,  as  it  is  to  exact  indemnity  against  the  support  of  those  already 
paupers.  Yet  it  is  not  wholly  without  good  reasons,  so  far  as  regards 
the  master  or  owner  who  makes  a  profit  by  bringing  into  a  State 
persons  having  no  prior  rights  there,  and  likely  in  time  to  add  some^ 
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thing  to  its  fiscal  burdens  and  the  number  of  its  unproductive  inhab- 
itants. He  who  causes  this  danger,  and  is  the  willing  instrument  in 
it,  and  profits  by  it,  cannot,  in  these  views,  object  to  the  condition  or 
tax  imposed  by  the  State,  who  may  not  consider* the  benefits  likely 
to  arise  from  such  a  population  a  full  counterbalance  to  all  the  antic- 
ipated disadvantages  and  contingencies.  But  the  aspect  of  the  case 
is  somewhat  different,  looking  at  the  tax  as  falling  wholly  on  the  pas- 
senger. It  may  not  be  untrue,  generally,  that  some  portion  of  a  bur- 
den like  this  rests  eventually  on  the  passenger,  rather  than  the  master 
or  owner.  Neil  v.  State  of  Ohio,  3  How.  741-743.  Yet  it  does  not 
always ;  and  it  is  the  master,  and  the  owners  through  him,  who  com- 
plain in  the  present  action,  and  not  the  passengers ;  if  it  fell  on  the 
latter  alone,  they  would  be  likely,  not  only  to  complain,  but  to  go  in 
vessels  to  other  States,  where  onerous  conditions  had  not  been  im- 
posed. Supposing,  however,  the  burden  in  fact  to  light  on  them,  it 
is  in  some,  though  a  less  degree,  and  in  a  different  view,  as  a  matter 
of  right,  to  be  vindicated. 

Were  its  expediency  alone  the  question  before  us,  some,  and 
among  them  myself,  would  be  inclined  to  doubt  as  to  the  expediency 
of  such  a  tax  on  alien  passengers  in  general,  not  paupers  or  convicts. 
Whatever  may  be  their  religion,  whether  Catholic  or  Protestant,  or 
their  occupation,  whether  laborers,  mechanics,  or  farmers,  the  major- 
ity of  them  are  believed  to  be  useful  additions  to  the  population  of 
the  new  world,  and  since,  as  well  as  before  our  Revolution,  have  de- 
served encouragement  in  their  immigration  by  easy  terms  of  natural- 
ization, of  voting,  of  holding  office,  and  all  the  political  and  civil 
privileges  which  their  industry  and  patriotism  have  in  so  many  in- 
stances shown  to  be  usefully  bestowed.  See  Declaration  of  Inde- 
pendence ;  Naturalization  Law ;  1  Lloyd's  Debates,  Gules  and  Sea- 
ton's  ed.  p.  1147 ;  Taylor  v.  Carpenter,  2  Woodb.  &  Minot,  1.  If  a 
design  existed  in  any  statute  to  thwart  this  policy,  or  if 
[•522]  *  such  were  its  necessary  consequence,  the  measure  would 
be  of  very  questionable  expediency.  But  the  makers  of  this 
law  may  have  had  no  such  design,  and  such  does  not  seem  to  be  the 
necessary  consequence  of  it,  as  large  numbers  of  emigrants  still  con- 
tinue to  arrive  in  Massachusetts  when  they  would  be  likely  to  ship 
for  ports  in  other  States  where  no  such  law  exists,  if  this  operated  on 
them  as  a  discouragement,  and  like  other  taxes  when  felt,  or  when 
high,  had  become  in  some  degree  prohibitory. 

The  conduct  of  the  State,  too,  in  this  measure,  as  a  matter  of  right, 
is  the  only  question  to  be  decided  by  us,  and  may  be  a  very  different 
one  from  its  expediency.  Every  sovereign  State  possesses  the  right 
to  decide  this  matter  of  expediency  for  itself,  provided  it  has  the 
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power  to  control  or  govern  the  subject.  Our  inquiry,  therefore,  re- 
lates merely  to  that  power  or  right  in  a  State ;  and  the  ground  now 
under  consideration  to  support  the  exercise  of  it  is  her  authority  to  pre- 
scribe terms,  in  a  police  view,  to  the  entry  into  hir  boundaries  of  persons 
who  are  likely  to  become  chargeable  as  paupers,  and  who  are  aliens. 

In  this  view,  as  connected  with  her  police  over  pauperism,  and  as 
a  question  of  mere  right,  it  may  be  fairly  done  by  imposing  terms 
which,  though  incidentcdly  making  it  more  expensive  for  aliens  to 
come  here,  are  designed  to  maintain  such  of  them  and  of  their  class 
as  are  likely,  in  many  instances,  ere  long  to  become  paupers  in  a 
strange  country,  and  usually  without  sufficient  means  for  support  in 
case  either  of  sickness,  or  accident,  or  reverses  in  business.  So  it  is 
not  without  justification  that  a  class  of  passengers  from  whom  much 
expense  arises  in  supporting  paupers  should,  though  not  at  that  mo- 
ment chargeable,  advance  something  for  this  purpose  at  a  time  when 
they  are  able  to  contribute,  and  when  alone  it  can  with  certainty  be 
collected.  See  New  York  t\  Miln,  11  Pet  156.  When  this  is  done 
in  a  law  providing  against  the  increase  of  pauperism,  and  seems  legit- 
imately to  be  connected  with  the  subject,  and  when  the  sum  require^ 
of  the  master  or  passenger  is  not  disproportionate  to  the  ordinary 
charge,  there  appears  no  reason  to  regard  it  as  any  measure  except 
what  it  professes  to  be,  one  connected  with  the  state  police  Us  to 
alien  passengers,  one  connected  with  the  support  of  paupers,  and  one 
designed  neither  to  regulate  commerce  nor  be  a  source  of  revenue 
for  general  purposes.    5  How.  626. 

The  tax  is  now  transferred  to  the  state  treasury,  when  collected, 
for  the  reason  that  the  support  of  foreign  paupers  is  transferred  there ; 
and  this  accords  with  an  honest  design  to  collect  the  money  only  for 
that  object 

*  The  last  year,  so  fruitful  in  immigration  and  its  conta-  [  *  523  ] 
^ous  diseases  of  ship-fever  and  the  terrific  cholera,  and  the 
death  of  so  many  from  the  former,  as  well  as  the  extraordinary  ex- 
pense consequent  from  these  causes,  furnish  a  strong  illustration  that 
the  terms  required  are  neither  excessive  nor  inappropriate. 

There  are  many  other  reasons  showing  that  this  is  legitimately  a 
police  measnre,  and,  as  such,  conxpetent  for  the  State  to  adopt  It 
respects  the  character  of  those  persons  to  come  within  the  limits  of 
the  State— it  looks  to  the  benefits  and  burdens  deemed  likely  to  be 
connected  with  their  presence— it  regards  the  privileges  they  may 
rightfully  claim  of  relief,  whenever  sick  or  infirm,  though  on  ship- 
board, if  within  the  boundaries  of  the  State — ^it  has  an  eye  to  the 
protection  they  will  humanely  receive  if  merely  in  transitu  through  the 
State  to  other  governments,  and  the  burdens  which,  in  case  of  disease  o| 
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accidents,  without  much  means,  they  may  thus  throw  upon  the  State, 
And  the  fund  collected  is  expressly  and  wholly  applied,  after  deducting 
the  expenses  of  ita  collection,  to  "  the  support  of  foreign  paupers." 

A  police  measure,  in  common  parlance,  often  relates  to  something 
connected  with  public  morals ;  and  in  that  limited  view  would  still 
embrace  the  subject  of  pauperism,  as  this  court  held  in  16  Pet.  625. 
But  in  law,  the  word  police  is  much  broader,  and  includes  all  legisla- 
tion for  the  internal  policy  of  a  State.    4  Bl.  Com.  c.  13. 

The  police  of  the  ocean  belongs  to  congress  and  the  admiralty 
powers  of  the  general  government ;  but  not  the  police  of  the  land  or 
of  harbors.     Waring  t?.  Clarke,  6  How.  471. 

Nor  is  it  any  less  a  police  measure  because  money,  rather  than  a 
bond  of  indemnity,  is  required  as  a  condition  of  admission  to  protec- 
tion and  privileges.  The  payment  of  money  is  sometimes  imposed 
in  the  nature  of  a  toll  or  license  fee,  but  it.  is  still  a  matter  of  police. 
It  is  sometimes  demanded  in  the  nature  of  charges  to  cover  actual  or 
anticipated  expenses.  Such  is  the  case  with  all  quarantine  charges. 
Substantially,  too,  it  is  demanded  under  the  indemnity  given  by  the 
2d  section,  if  the  person  becomes  chargeable ;  and  if  that  be  justifiable, 
so  must  be  this ;  the  fact  that  one  is  contingent  and  the  other  abso- 
lute cannot  affect  their  constitutionality.  Neither  is  it  of  consequence 
that  the  charge  might  be  defrayed  otherwise,  if  the  State  pleased,  as 
from  other  taxes  or  other  sources.  This  is  a  matter  entirely  discre- 
tionary with  the  State.  This  might  be  done  with  respect  to  quaran- 
tine expenses  or  pilotage  of  vessels ;  yet  the  State  being  the  sole 
judge  of  what  is  most  expedient  in  respect  to  this,  can 
[  ^624  ]  legally  impose  it  on  the  vessel,  or  •master,  or  passengersi 
rather  than  on  others,  unless  clearly  forbidden  by  the  federal 
constitution.  And  it  can  be  none  the  less  a  police  measure  than  is  a 
quarantine  charge,  because  the  master  or  owner  is  required  to  pay  it, 
or  even  the  passengers,  rather  than  the  other  people  of  the  State  by  a 
general  tax. 

Even  to  exclude  paupers  entirely  has  been  held  to  be  a  police  meas- 
ure justifiable  in  a  State.  Prigg  v.  Pennsylvania,  16  Pet  625 ;  6  How. 
629.  Why,  then,  is  not  the  milder  measure  of  a  fee  or  tax  justifiable 
in  respect  to  those  alien  passengers  considered  likely  to  become  pau- 
pers, and  to  be  applied  solely  to  the  support  of  those  who  do  become 
chargeable  from  that  class  ?  And  why  is  not  this  as  much  a  police 
measure  as  the  other  ?  If  such  measures  must  be  admitted  to  be  local, 
are  of  state  cognizance,  belong  to  state  interests,  they  clearly  art 
among  state  rights. 

Viewed  as  a  mere  police  regulation,  then,  this  statute  does  not  con- 
flict with  any  constitutional  provision.     Measures  which  are  legiti- 
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mately  of  a  police  character  are  not  pretended  to  be  ceded  anywhere 
in  the  constitution  to  the  general  government  in  express  terms  ;  and 
as  little  can  it  be  argued  that  they  are  impliedly  to  be  considered  as 
ceded,  if  they  be  honestly  and  truly  police  measures.  Hence,  in  all 
the  decisions  of  this  tribunal  on  the  powers  granted  to  the  general 
government,  either  expressly  or  by  implication,  measures  of  that  char- 
acter have  been  regarded  as  not  property  to  be  included.  License 
Cases,  5  How.  624 ;  Baldwin's  Views,  184,  188 ;  cases  cited  in  The 
United  States  v.  New  Bedford  Bridge,  1  Woodb.  &  Min.  423. 

Thus  viewed,  the  case  also  comes  clearly  within  the  principles  set- 
tled in  New  York  v.  Miln,  11  Pet.  102,  and  is  fortified  by  the  views 
in  the  License  Cases,  5  How.  504.  The  fact  that  the  police  regula- 
tion in  the  case  of  Miln  was  enforced  by  a  penalty  instead  of  a  toll, 
and  in  the  License  Cases  by  a  prohibition  at  times,  as  well  as  a  fee, 
does  not  alter  the  principles,  unless  the  mode  of  doing  it  in  the  present 
case  should  be  found,  on  further  examination,  before  closing,  to  be 
forbidden  to  the  States. 

But  if  this  justification  should  fail,  there  is  another  favorable  view 
of  legislation  such  as  that  of  the  3d  section  of  the  statute  of  Massa- 
chusetts, which  has  already  been  suggested,  and  which  is  so  impor- 
tant as  to  deserve  a  separate  consideration.  It  presents  a  vindication 
for  it  different  firom  that  of  a  mere  police  regulation,  connected  with 
the  introduction  or  support  of  aliens,  who  are  or  may  afterwards  be- 
come paupers,  and  results  from  the  power  of  every  sovereign  State 
to  impose  such  terms  as  she  pleases  on  the  admission  or 
continuance  of  *  foreigners  within  her  borders.  If  this  [  *  525  ] 
power  can  be  shown  to  exist,  and  it  is  in  its  nature  and 
character  a  police  power  also,  then  we  have  already  demonstrated 
that  the  States  can  rightfully  continue  to  exercise  it.  But  if  it  be  not 
such  a  power,  and  h^ce  cannot  be  ranked  under  that  title  and  enjoy 
the  benefit  of  the  de&sions  exempting  police  powers  firom  control  by 
the  general  government,  yet  if  it  exists  as  a  municipal  rather  than  a 
police  power,  and  has  been  constantly  exercised  by  the  States,  they 
cannot  be  considered  as  not  entitled  to  it,  unless  they  have  clearly 
ceded  it  to  congress  in  some  form  or  other. 

First,  then,  as  to  its  existence.  The  best  writers  on  national  law, 
as  well  as  our  own  decisions,  show  that  this  power  of  excluding  emi- 
grants exists  in  all  States  which  are  sovereign.  Vattel,  B.  1,  c.  19,  §  231 ; 
5  How.  626,  629 ;  New  York  v.  Miln,  11  Pet.  142 ;  Prigg  v.  Pennsyl- 
vania,  16  Pet  626 ;  and  Holmes  i;.  Jennison,  14  Pet.  565. 

Those  coming  may  be  voluntary  emigrants  firom  other  nations,  or 
travelling  absentees,  or  refugees  in  revolutions,  party  exiles,  compul- 
sory victims  of  power,  or  they  may  consist  of  cargoes  of  shackled 
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daves,  or  large  bands  of  convicts,  or  brigands,  or  persons  with  incen- 
diary purposes,  or  imbecile  paupers,  or  those  suffering  from  infectious 
diseases,  or  fanatics  with  principles  and  designs  more  dangerous  than 
either,  or  under  circumstances  of  great  ignorance,  as  liberated  serfs, 
likely  at  once,  or  soon,  to  make  them  a  serious  burden  in  their  sup- 
port as  paupers,  and  a  contamination  of  public  morals.  There  can 
be  no  doubt,  on  principles  of  national  law,  of  the  right  to  prevent  the 
entry  of  these,  either  absolutely  or  on  such  conditions  as  the  State 
may  deem  it  prudent  to  impose.  In  this  view,  a  condition  of  the 
kind  here  imposed,  on  admission  to  land  and  enjoy  various  privileges, 
is  not  so  unreasonable,  and  finds  vindication  in  the  principles  of  pub- 
lic law  the  world  over.  Vattel  B.  1,  c.  19,  §§  219,  231,  and  B.  2,  c.  7, 
§§  93,  94. 

In  thb  aspect  it  may  be  justified,  as  to  the  passengers,  on  the 
ground  of  protection  and  privileges  sought  by  them  in  the  State, 
either  permanentiy  or  transientiy,  and  the  power  of  the  State  to  im- 
pose conditions  before  and  while  yielding  it.  When  we  speak  here 
or  elsewhere  of  the  right  of  a  State  to  decide  and  regulate  who  shall 
be  its  citizens,  and  on  what  terms,  we  mean,  of  course,  subject  to  any 
restraint  on  her  power  which  she  herself  hsis  granted  to  the  general 
government,  and  which,  instead  of  overlooking,  we  intend  to  examine 
with  care  before  closing. 

It  having  been,  then,  both  in  Europe  and  America,  a  matter  of 
municipal  regulation  whether  aliens  shall  or  shall  not  reside 
[  •526  ]  in  any  particular  State,  or  even  cross  its  borders,  it  *  follows 
that,  if  a  sovereign  State  pleases,  it  may,  as  a  matter  of 
clear  right,  exclude  them  entirely,  or  only  when  paupers  or  convicts, 
Baldwin's  Views,  193, 194,  or  only  when  slaves,  or,  what  is  still  more 
common  in  America,  in  free  States  as  well  as  slave  States,  exclude 
colored  emigrants,  though  free.  As  further  sroof  and  illustration 
that  this  power  exists  in  the  States,  and  has  never  been  parted  with, 
it  was  early  exercised  by  Virginia  as  to  others  than  paupers,  1  Bl. 
Com.  by  Tucker,  pt.  2,  App.  p.  33,  and  it  is  now  exercised,  in  one 
form  or  another,  as  to  various  persons,  by  more  than  half  the  States 
of  the  Union.  11  Pet.  142 ;  15  ibid.  516 ;  16  ibid.  625;  1  Brocken- 
brough,  434 ;  14  Pet.  568  ;  5  How.  629. 

E\en  the  old  congress,  September  16, 1788,  recommended  to  the 
States  to  pass  laws  excluding  convicts ;  and  they  did  this,  though 
after  the  new  constitution  was  adopted,  and  that  fact  announced  to 
the  country.  "  Resolved,  that  it  be,  and  it  is  hereby,  recommended 
to  the  several  States  to  pass  proper  laws  for  preventing  the  transpor- 
tation of  convicted  malefactors  from  foreign  countries  into  the  United 
States."    Journal  of  Congress  for  1788,  p.  867. 
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But  the  principle  goes  further,  and  extends  to  the  right  to  exclude 
paupers,  as  well  as  convicts,  by  the  States ;  Baldwin's  Views,  188, 
193, 194 ;  and  Mr.  Justice  Story,  in  the  case  of  New  York  v.  M iln, 
11  Pet  156,  says,  as  to  the  States :  '^  I  admit  that  they  have  a  right 
to  pass  poor  laws,  and  laws  to  prevent  the  introduction  of  paupers 
into  the  States,  under  like  qualifications.'' 

Many  of  the  States  also  exercised  this  power,  not  only  during  the 
Revolntion,  but  after  peace ;  and  Massachusetts  especially  did,  for* 
bidding  the  return  of  refugees,  by  a  law  in  1783,  c.  69.  Several  of 
the  States  had  done  the  same  as  to  refugees.  See  Federalist,  No* 
42. 

The  first  naturalization  laws  by  congress  recognized  this  old  right 
in  the  States,  and  expressly  provided  that  such  persons  could  not 
become  natursdized  without  the  special  consent  of  those  States  which 
had  prohibited  their  return.  Thus,  in  the  first  act :  '^  Provided,  also, 
that  no  person  heretofore  proscribed  by  any  State  shall  be  admitted 
a  citizen  as  aforesaid,  except  by  an  act  of  the  legislature  of  the  State 
in  which  such  person  was  proscribed."  March  26,  1790, 1  Stats,  at 
Large,  104.  See  a  similar  proviso  to  the  3d  section  of  the  act  of 
29th  January,  1795, 1  Stats,  at  Large,  415. 

The  power  given  to  congress,  as  to  naturalization  generaUy,  does 
not  conflict  with  this  question  of  taxing  or  excluding  alien  passen* 
gers,  as  acts  of  naturalization  apply  to  those  aliens  only  who 
have  already  resided  here  firora  two  to  five  years,  and  not  *  to  [  *  527  ] 
aliens  not  resident  here  at  all,  or  not  so  long.     See  acts  of 
1790, 1796,  and  1800,  [1802.] ' 

And  it  is  not  a  little  remarkable,  in  proof  that  this  power  of  exclu** 
sion  still  remains  in  the  States  rightfully,  that  while,  as  before  stated, 
it  has  been  exercised  by  various  States  in  the  Union,  some  as  to 
paupers,  some  as  to  convicts,  some  as  to  refugees,  some  as  to  slaves, 
and  some  as  to  firee  blacks,  it  never  has  been  exercised  by  the  general 
government  as  to  mere  aliens,  not  enemies,  except  so  far  as  included 
in  what  axe  called  the  Alien  and  Sedition  Lawb  of  1798.  By  the 
former,  being  ^^  An  act  concerning  aliens,"  passed  June  15,  1798, 
1  Stats,  at  Large,  571,  power  was  assumed  by  the  general  govern- 
ment, in  time  of  peace,  to  remove  or  expel  them  from  the  country  ; 
and  that  act,  no  less  than  the  latter,  passed  about  a  month  after, 
ibid.  596,  was  generally  denounced  as  unconstitutional,  and  suffered 
to  expire  without  renewal ;  on  the  ground,  among  others  assigned 
for  it,  that,  if  such  a  power  existed  at  all,  it  was  in  the  States,  and 
not  in  the  general  government,  unless  under  the  war  power,  and  then 
against  alien  enemies  alone.  4  Elliot's  Deb.  581, 582,  586 ;  Virginia 
Resolutions  of  1798. 


^2  Stats  at  Large,  153. 
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It  deserves  special  notice,  too,  that,  when  it  was  exercised  on 
another  occasion  by  the  general  government,  not  against  aliens  as 
such,  but  slaves  imported  from  abroad,  it  was  in  aid  of  state  laws 
passed  before  1808,  and  in  subordination  to  them.  The  only  act  of 
congress  on  this  subject  before  18Q8  expressly  recognized  the  powei 
of  the  State  alone  then  to  prohibit  the  introduction  or  importation 
"  of  any  negro,  mulatto,  or  other  person  of  color,"  and  punished  it 
only  where  the  States  had.  See  act  of  February  28, 1803,  2  Stats,  at 
Large,  205.  In  further  illustration  of  this  recognition  and  cooperation 
with  the  States,  it  provided,  in  the  3d  section,  that  all  officers  of  the 
United  States  should  ''  notice  and  be  governed  by  the  provisions  of 
the  laws  now  existing  in  the  several  States,  prohibiting  the  admission 
or  importation  of  any  negro,  mulatto,  or  other  person  of  color  as  afore- 
said; and  they  are  hereby  enjoined  vigilantly  to  carry  into  effect 
said  laws,"  i,  e.  the  laws  of  the  States.     See  1  Brockenbrough,  432. 

The  act  of  March  2,  1807,  forbidding  the  bringing  in  of  slaves,  2 
Stats,  at  Large,  426,  was  to  take  eflFect  on  the  1st  of  January,  1808, 
and  was  thus  manifestly  intended  to  carry  into  operation  the  ad- 
mitted power  of  prohibition  by  congress,  after  that  date,  of  certain 
persons  contemplated  in  the  9th  section  of  the  first  article,  and  as  a 
branch  of  trade  or  commerce  which  congress,  in  other  parts  of  the 
constitution,  was  empowered  to  regulate.  That  act  was 
[  *  528  ]  aimed  solely  at  the  foreign  *  slave-trade,  and  not  at  the 
bringing  in  of  any  other  persons  than  slaves,  and  not  as  if 
congress  supposed  that,  under  the  ninth  section,  it  was  contemplated 
to  give  it  power,  or  recognize  its  power,  over  any  thing  but  the  foreign 
slave-trade.     But  of  this  more  hereafter. 

It  will  be  seen  also  in  this,  that  the  power  of  each  State  to  forbid 
the  foreign  slave-trade  was  expressly  recognized  as  existing  since,  no 
less  than  before,  1808,  being  regarded  as  a  concurrent  power,  and 
that  by  this  section  no  authority  was  conferred  on  congress  over  the 
domestic  slave-trade,  either  before  or  since  1808. 

If  the  old  congress  did  not  suppose  it  was  right  and  proper  for 
the  States  to  act  in  this  way  on  the  introduction  of  aliens,  after  th 
new  constitution  went  into  operation,  why  did  they,  by  their  resolu 
tion  of  1787,  recommend  to  the  States  to  forbid  the  introduction 
of  convicts  from  abroad,  rather  than  recommend  it  to  be  done  by 
congress  under  the  new  constitution  ? 

It  is  on  this  principle  that  a  State  has  a  right,  if  it  pleases,  to  re- 
move foreign  criminals  from  within  its  limits,  or  allow  them  to  be 
removed  by  others.  Holmes  v.  Jennison,  14  Pet.  568.  Though  the 
obligation  to  do  so  is,  to  be  sure,  an  imperfect  one,  of  the  perform- 
ance of  which   she  is  judge,  and  sole  judge,  till  congress  make 
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some  stipulation  with  foreign  powers  as  to  their  surrender,  11  Pet. 
391;  and  if  States  do  not  surrender  this  right  of  affixing  condi- 
tions to  their  ingress,  the  police  authorities  of  Europe  will  proceed 
still  further  to  inundate  them  with  actual  convicts  and  paupers,  how- 
ever mitigated  the  evil  may  be  at  times  by  the  voluntary  immigration 
with  the  rest  of  many  of  the  enterprising,  industrious,  and  talented. 
But  if  the  right  be  carried  beyond  this,  and  be  exercised  with  a  view 
to  exclude  rival  artisans,  or  laborers,  or  to  shut  out  all  foreigners, 
thoagh  persecuted  and  unfortunate,  from  mere  naked  prejudice,  or 
with  a  view  to  thwart  any  conjectural  policy  of  the  general  govern- 
ment, this  course,  as  before  suggested,  would  be  open  to  much  just 
criticism. 

Again :  considering  the  power  to  forbid  as  existing  absolutely  in 
a  State,  it  is  for  the  State  where  the  power  resides  to  decide  on 
what  is  sufficient  cause  for  it, —  whether  municipal  or  economical, 
sickness  or  crime ;  as,  for  example,  danger  of  pauperism,  danger  to 
health,  danger  to  morals,  danger  to  property,  danger  to  public  princi- 
ples by  revolutions  and  change  of  government,  or  danger  to  religion. 
This  power  over  the  person  is  much  less  thSm  that  exercised  over 
ships  and  merchandise  under  state  quarantine  laws,  though  the  gen- 
eral government  regulates,  for  duties  and  commerce,  the 
ships  and  their  *  cargoes.  If  the  power  be  clear,  however  [  *  629  ] 
others  may  differ  as  to  the  expediency  of  the  exercise  of  it 
as  to  particular  classes,  or  in  a  particular  form,  this  cannot  impair 
the  power. 

It  is  weU  considered,  also,  that  if  the  power  to  forbid  or  expel 
exists,  the  power  to  impose  conditions  of  admission  is  included  as 
an  incident  or  subordinate.  Vattel,  B.  2,  c.  8,  §  99,  observes,  that, 
"  since  the  lord  of  the  territory  may,  whenever  he  thinks  proper,  for- 
bid its  being  entered,  he  has,  no  doubt,  a  power  to  annex  what  con- 
ditions he  pleases  to  the  permission  to  enter."  Holmes  v.  Jennison, 
14  Pet  569,  616,  Appendix. 

The  usage  in  several  States  supports  this  view.  Thus,  the  State 
of  Maryland  now,  of  Delaware  since  1787,  of  Pennsylvania  since 
1818,  if  not  before,  and  of  Louisiana  since  1842,  besides  New  York 
and  Massachusetts,  pursue  this  policy  in  this  form.  7  Smith's  Laws 
of  Pennsylvania,  21;  2  Laws  of  Delaware,  167,  996;  1  Dorsey's 
Laws  of  Maryland,  6, 10.  And  though  it  is  conceded  that  laws  like 
this  in  Massachusetts  are  likely,  in  excited  times,  to  become  of  a 
dangerous  character,  if  perverted  to  illegitimate  purposes,  and  though 
it  is  manifestly  injudicious  to  push  all  the  powers  possessed  by  the 
States  to  a  harsh  extent  against  foreigners  any  more  than  citizens, 
yet,  in  my  view,  it  is  essential  to  sovereignty  to  be  able  to  prescribe 
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the  conditions  or  terms  on  which  aliens  or  their  property  shall  be 
allowed  to  remain  under  its  protection,  and  enjoy  its  municipal  priv- 
Ueges.     Vattel,  B.  1,  c.  19,  ^  219,  231. 

As  a  question  of  international  law,  also,  they  could  do  the  same 
as  to  the  citizens  of  other  States,  if  not  prevented  by  other  clauses 
in  the  constitution,  reserving  to  them  certain  rights  over  the  whole 
Union,  and  which  probably  protect  them  from  any  legislation  which 
does  not  at  least  press  as  hard  on  their  own  citizens  as  on  those  of 
other  States.  Thus,  in  article  fourth,  section  second :  "  The  citizens 
of  each  State  shall  be  entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  States."  And  the  old  confederation  (article 
fourth)  protected  the  ingress  and  egress  of  the  citizens  of  each  State 
with  others,  and  made  the  duties  imposed  on  them  the  same. 

Such  is  the  case  of  Turner  v.  Smith,  considered  in  connection 
with  thb,  collecting  the  same  of  its  own  citizens  as  of  others  ;  and 
to  argue  that  States  may  abuse  the  power,  by  taxing  citizens  of  other 
States  different  from  their  own,  is  a  fallacy,  because  congress  would 
also  be  quite  as  likely  to  abuse  the  power,  because  abuse  would  re- 
act on  the  State  itself,  and  lessen  or  destroy  this  business  through 
it,  and  because,  the  abuse,  instead  of  being  successful,  would 
[  •  530  J  probably  *  be  pronounced  unconstitutional  by  this  court, 
whenever  appealed  to. 

With  such  exceptions,  I  am  aware  of  no  limitations  on  the  po^rers 
of  the  States,  as  a  matter  of  right,  to  go  to  the  extent  indicated  in 
unposing  terms  of  admission  within  their  own  limits,  unless  they  be 
so  conducted  as  to  interfere  with  some  other  power,  express  or  im- 
plied, which  has  been  clearly  granted  to  congress,  and  which  will  be 
considered  hereafter. 

The  last  ground  of  vindication  of  this  power,  as  exercised  by  Mas- 
ttachusetts  in  the  third  section,  is  under  its  aspect  as  imposing  a  tax. 

Considering  this,  the  inquiry  may  be  broad  enough  to  ascertain 
whether  the  measure  is  not  constitutional,  under  the  taxing  power 
of  the  State  generally,  independent  of  its  authority,  already  exam- 
ined, as  to  a  police,  over  the  support  of  paupers,  and,  as  to  municipal 
regulations,  over  the  admission  of  travellers  and  non-resideAts. 

It  deserves.remark,  in  the  outset,  that  such  a  tax,  under  the  name 
of  a  toll  or  passport  fee,  is  not  uncommon  in  foreign  countries  on 
alien  travellers  when  passing  their  frontiers.  In  that  view,  it  would 
be  vindicated  under  long  usage,  and  numerous  precedents  abroad, 
and  several  in  this  country,  already  referred  to. 

It  requires  notice,  also,  that  this  provision,  considered  as  a  license 
fee,  is  not  open  to  the  objection  of  not  being  assessed  beforehand  at 
•tated  periods,  and  collected  at  the  time  of  other  taxes.     When  feea 
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of  a  specific  sum  are  exacted  for  licenses  to  sell  certain  goods,  or 
exercise  certain  trades,  or  exhibit  something  rare,  or  for  admissions 
to  certain  privileges,  they  are  not  regarded  so  much  in  the  light  of 
common  tftxes  as  of  fees  or  tolls.  They  resemble  this  payment  re- 
quired here  more  than  a  tax  on  property,  as  they  are  not  always  an- 
nual, or  collected  at  stated  seasons ;  they  are  not  imposed  on  citizens 
only,  or  permanent  residents,  but  frequently  are  demanded  as  often 
as  an  event  happens,  or  a  certain  act  is  done,  and  at  any  period,  and 
from  any  visitor  or  transient  resident  But  fees  or  tolls  thus  collected 
are  still  legitimate  taxes. 

Another  view  of  it  as  a  tax  is  its  imposition  on  the  master  of  the 
vessel  himself,  on  account  of  his  capital  or  business  in  trade,  carry- 
ing passengers,  and  not  a  tax  on  the  passengers  themselves.  Tho 
master  is  often  a  citizen  of  the  State  where  he  arrives  with  a  cargo 
and  passengers.  In  such  a  case,  he  might  be  taxed  on  account  of 
bis  business,  like  other  citizens ;  and  so,  on  other  general  principles, 
might  masters  of  vessels  who  are  not  citizens,  but  who  come  withiri 
the  limits  and  jurisdiction  and  protection  of  the  State,  and 
are  hence,  on  that  account,  •rightfully  subjected  to  its  tax-  [  *  531  j 
ation,  and  made  to  bear  a  share  of  its  burdens.  It  is  cus- 
tomary in  most  countries,  as  before  named,  to  impose  taxes  on  parv 
ticular  professions  and  trades  or  businesses,  as  well  as  on  property ; 
and  whether  in  the  shape  of  a  license  or  fee,  or  an  excise  or  poll-tax, 
or  any  other  form,  it  is  of  little  consequence,  when  the  object  of  the 
tax  is  legitimate,  as  here,  and  its  amount  reasonable. 

States,  generally,  have  the  right  also  to  impose  poll-taxes,  as  well  as 
those  on  property,  though  they  should  be  proportionate  and  moderate 
in  amount.  This  one  is  not  much  above  the  usual  amount  of  poll- 
taxes  in  New  England.  Nor  need  they  require  any  length  of  resi- 
dence before  a  person  is  subject  to  such  a  tax  ;  and  sometimes  none 
is  required,  though  it  is  usual  to  have  it  imposed  only  on  a  fixed  day. 

The  power  of  taxation,  generally,  in  all  independent  States,  is  un- 
limited as  to  persons  and  things,  except  as  they  may  have  been 
pleased,  by  contract  or  otherwise,  to  restrict  themselves.  Such  a 
power,  likewise,  is  one  of  the  most  indispensable  to  their  welfare,  and 
even  their  existence. 

On  the  extent  of  the  cession  of  taxation  to  the  general  government, 
and  its  restriction  on  the  States,  more  will  be  presented  hereafter ; 
but  in  all  cases  of  doubt,  the  leaning  may  well  be  towards  the  States, 
as  the  general  government  has  ample  means  ordinarily  by  taxing  im- 
ports, and  the  States  limited  means,  after  parting  with  that  great  and 
vastly  increased  source  of  revenue  connected  with  imposts.  The 
States  may,  therefore,  and  do  frequently,  tax  every  thing  but  exports. 
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imports,  and  tonnage,  as  such.  They  daily  tax  things  connected  with 
foreign  commerce  as  well  as  domestic  trade.  They  can  tax  the 
timberj  cordage,  and  iron  of  which  the  vessels  for  foreign  trade  are 
made ;  tax  their  cargoes  to  the  owners  as  stock  in  trade ;  tax  the  ves- 
sels as  property,  and  tax  the  owners  and  crew  per  head  for  their  polls. 
Their  power  in  this  respect  travels  over  water  as  well  as  land,  if  only 
within  their  territorial  limits. 

It  seems  conceded,  that,  if  this  tax,  as  a  tax,  had  not  been  imposed 
till  the  passenger  had  reached  the  shore,  the  present  objection  must 
fail.  But  the  power  of  a  State  is  manifestly  as  great  in  a  harbor 
within  her  limits  to  tax  men  and  property  as  it  is  on  shore,  and  can 
no  more  be  abused  there  than  on  shore,  and  can  no  more  conflict  there 
than  on  shore  with  any  authority  of  congress  as  a  taxing  power  not 
on  imports  as  imports.  Thus,  after  emigrants  have  landed,  and  are 
on  the  wharves,  or  on  public  roads,  or  in  the  public  hotels,  or  in  pri- 
vate dwelling-houses,  they  could  all  be  taxed,  though  with  less  ease ; 
and  they  could  all,  if  the  State  felt  so  disposed  to  abuse  the  power, 
be  taxed  out  of  their  limits  as  quickly  and  effectually 
[  *532  ]  *as  have  been  the  Jews  in  former  times  in  several  of  the 
most  enlightened  nations  of  modem  Europe. 

To  argue,  likewise,  that  the  State  thus  undertakes  to  assess  taxes 
on  persons  not  liable,  and  to  control  what  it  has  not  got,  is  begging 
the  question,  either  that  these  passengers  were  not  within  ifs  limits,  or 
that  all  persons  actually  within  its  limits  are  not  liable  to  its  laws, 
and  not  within  its  control.  To  contend,  also,  that  this  payment  can- 
not be  exacted  on  the  ground  that  the  great  correction  of  excessive 
taxation  is  its  oppression  on  the  constituent,  which  causes  a  reaction 
to  reduce  it,  4  Wheat.  316,  428,  and  in  this  case  the  tax  does  not  op- 
erate on  a  constituent,  is  another  fallacy,  to  some  extent.  For  most 
taxes  operate  on  some  classes  of  people  who  are  not  voters,  as,  for 
example,  women,  and  especially  resident  aliens  ;  and  if  this  reason* 
ing  would  exempt  these  passengers,  when  within  the  limits  of  the 
State,  it  would  also  exempt  all  aliens,  and  others  not  voters,  however 
long  resident  there,  or  however  much  property  they  possess. 

It  seems  likewise  well  settled,  that,  by  the  laws  of  national  inter- 
course, and  as  a  consequence  of  the  protection  and  hospitality  yielded 
to  aliens,  they  are  subject  to  ordinary  reasonable  taxation  in  their 
persons  and  property  by  the  government  where  they  reside,  as  fiilly 
as  citizens.  Vattel,  B.  2,  c  10,  §  132,  p.  236 ;  Taylor  v.  Carpent^, 
2  Woodbury  &  Minot,  1.  But  I  am  not  aware  of  the  imposition  of 
such  a  tax  in  this  form,  except  as  a  toll  or  a  passport ;  it  being,  when  a 
poll-tax,  placed  on  those  who  have  before  acquired  a  domicile  in  the 
State,  or  have  come  to  obtain  one  animo  manendi     Yet,  whatever  its 
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form,  it  would  not  answer  hastily  to  denounce  it  as  without  competent 
authority,  when  imposed  within  the  usual  territorial  limits  of  the  State. 

In  short,  the  States  evidently  meant  still  to  retain  all  power  of  this 
kind,  except  where,  for  special  reasons  at  home,  neither  government 
was  to  tax  exports,  and,  for  strong  reasons  both  at  home  and 
abroad,  only  the  general  government  was  to  tax  imports  and  tonnage. 

Having  explained  what  seem  to  me  the  principal  reasons  in  favor 
of  a  power  so  vital  to  the  States  as  that  exercised  by  Massachusetts 
in  this  statute,  whether  it  be  police  or  municipal,  regulating  its  resi- 
dents or  taxing  them,  I  shall  proceed  to  the  last  general  consideration, 
which  is,  whether  this  power  has  in  any  way  been  parted  with  to 
congress  entirely,  or  as  to  certain  objects,  including  aliens. 

It  is  not  pretended  that  there  is  eo  nofnine  any  express  delegation 
of  this  power  to  congress,  or  any  express  prohibition  of  it  to 
the  States.  And  yet,  by  the  10th  amendment  of  the  *  con-  [  *  533  ] 
stitution,  it  is  provided,  in  so  many  words,  that ''  the  powers 
not  delegated  to  the  United  States  by  the  constitution,  nor  prohibited 
by  it  to  the  States,  are  reserved  to  the  States  respectively,  or  to  the 
people."  If,  in  the  face  of  this,  congress  is  to  be  regarded  as  having 
obtained  a  power  of  restriction  over  the  States  on  this  subject,  it 
must  be  by  mere  implication,  and  this  either  &om  the  grant  to  im- 
pose taxes  and  duties,  or  that  which  is  usually  considered  a  clause 
only  to  prohibit  and  tax  the  slave-trade,  or  that  to  regulate  commerce. 
And  this  statute  of  Massachusetts,  in  order  to  be  unconstitutional 
must  be  equivalent  to  one  of  these  or  conflicting  with  one  of  them. 

In  relation,  first,  to  the  most  important  of  these  objections,  regard- 
ing the  statute  in  the  light  of  a  tax,  and  as  such  supposed  to  conflict 
with  the  general  power  of  taxation  conferred  on  congress,  as  well  as 
the  exclusive  power  to  tax  imports,  I  would  remark,  that  the  very 
prohibition  to  the  States,  in  express  terms,  to  tax  imports,  furnishes 
additional  proof  that  other  taxation  by  the  States  was  not  meant  to 
be  forbidden  in  other  cases  and  as  to  other  matters.  Expressio  unius^ 
escclusio  est  alterivs.  It  would  be  very  extraordinary,  also,  that,  when 
expressly  ceding  powers  of  taxation  to  the  general  government,  the 
States  should  refrain  from  making  them  exclusive  in  terms,  except  as 
to  imports  and  tonnage,  and  yet  should  be  considered  as  having  in- 
tended, by  mere  implication,  there  or  elsewhere  in  the  instrument,  to 
^rant  away  all  their  great  birthright  over  all  other  taxation,  or  at  least 
some  most  important  branches  of  it.  Such .  has  not  been  the  con- 
BtTuction  or  practical  action  of  the  two  governments  for  the  last 
half  century,  but  the  States  have  continued  to  tax  all  the  sources  of 
revenue  ceded  to  congress,  when  not  in  terms  forbidden.  This  was 
the  only  safe  course.     Federalist,  No.  32. 
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One  of  the  best  tests  that  this  kind  of  tax  or  fee  for  admission  to 
the  privileges  of  a  State  is  permissible,  if  not  expressly  forbidden,  is 
the  construction  in  two  great  cases  in  direct  taxes  on  land  imposed  by 
congress  in  1798  ^  and  1813.2  The  States,  on  both  of  those  occasions, 
still  continued  to  impose  and  collect  their  taxes  on  lands,  because  not 
forbidden  expressly  by  the  constitution  to  do  it.  And  can  any  one 
donbt,  that,  so  far  as  regards  taxation  even  of  ordinary  imports,  tbe 
States  could  still  exercise  it  if  they  had  not  been  expressly  forbidden 
by  this  clause  ?  Collet  v.  Collet,  2  DalL  296  ;  Gibbons  v.  Ogden,  d 
Wheat.  201.  If  they  could  not,  why  was  the  express  prohibition 
made  ?     Why  was  it  deemed  necessary  ?     Federalist,  No.  32. 

This  furnishes  a  striking  illustration  of  the  true  general  rule  of 
construction,  that,  notwithstanding  a  grant  to  congress  is 
[  •634  ]  *  express,  if  the  States  are  not  directly  forbidden  to  act^  it 
does  not  give  to  congress  exclusive  authority  over  the  mat- 
ter, but  the  States  may  exercise  a  power  in  several  respects  relating 
to  it,  unless,  from  the  nature  of  the  subject,  and  their  relations  to  the 
general  government,  a  prohibition  is  fairly  or  necessarily  implied. 
This  power  in  some  instances  seems  to  be  concurrent  or  coordinate, 
and  in  others  subordinate.  On  this  rule  of  construction,  there  has 
been  much  less  doubt  in  this  particular  case  as  to  taxation,  than  as  a 
general  principle  on  some  other  matters,  which  will  hereafter  be  no- 
ticed under  another  head.  The  argument  for  it  is  unanswerable, 
that,  though  the  States  have,  as  to  ordinary  taxation  of  common 
subjects,  granted  a  power  to  congress,  it  is  merely  an  additional 
power  to  their  own,  and  not  inconsistent  with  it. 

It  has  been  conceded  by  most  American  jurists,  and,  indeed,  may 
be  regarded  as  settled  by  this  court,  that  this  concurrent  power  of 
taxation,  except  on  imports  and  exports  and  tonnage, — the  last  two 
specially  and  exclusively  resigned  to  the  general  government,  —  is 
vital  to  the  States  and  still  clearly  exists  in  them.  In  support  of  this 
may  be  seen  the  following  authorities :  McCuUoch  v.  State  of  Mary- 
land, 4  Wheat.  316,  425 ;  Gibbons  v.  Ogden,  9  Wheat  1,  by  Chief 
Justice  Marshall;  Providence  Bank  v.  Billings,  4  Pet  661;  Brown 
V.  State  of  Maryland,  12  Wheat  441 ;  4  Gill  &  Johns.  132 ;  2  Story's 
Com.  on  Const  §  437;  5  How.  688;  Weston  v.  City  of  Charleston, 
2  Pet  449  ;  Federalist,  No.  42. 

Nor  is  the  case  of  Brown  v.  Maryland,  so  often  referred  to,  op- 
posed to  this  view.  It  seems  to  have  been  a  question  of  taxation, 
but  the  decision  was  not  that,  by  the  grant  to  the  general  government 
of  the  power  to  lay  taxes  and  imposts,  it  must  be  considered,  from 
«*  the  nature  of  the  power,"  "  that  it  [taxation  generally]  should  be 

1  1  Stats,  at  Large,  680.  «  8  lb.  22. 
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exercised  exdaaively  by  congress."  On  the  contrary,  all  the  cases 
before  and  hereafter  cited,  bearing  on  this  question,  concede  that  the 
general  power  of  taxation  still  remains  in  the  States ;  bnt  in  that 
instance  it  was  considered  to  be  used  so  as  to  amount  to  a  tax  on 
imports,  and,  such  a  tax  being  expressly  prohibited  to  the  States,  it 
was  adjudged  there  that  for  this  reason  it  was  unconstitutional.  Under 
this  head,  then,  as  to  taxation,  it  only  remains  to  ascertain  whether  the 
toll  or  tax  here  imposed  on  alien  passengers  can  be  justly  considered  a 
tax  on  imports,  as  it  was  in  the  case  of  Brown  v.  Maryland,  when  laid 
on  foreign  goods.  If  so  considered,  it  is  conceded  that  this  tax  has  been 
expressly  forbidden  to  be  imposed  by  a  State,  unless  with  the  consent 
of  congress,  or  to  aid  in  enforcing  the  inspection  laws  of  the  State. 
Clearly,  it  does  not  come  within  either  of  those  last  excep- 
tions, *  and  therefore  the  right  to  impose  it  must  depend  [  *  535  ] 
upon  the  question,  whether  it  is  an  "  impost,"  and  whether 
passengers  are  '^  imports,"  within  the  meaning  of  the  constitution. 
An  impost  is  usually  an  ad  valorem  or  specific  duty,  and  not  a 
fee  like  this  for  allowing  a  particular  act,  or  a  poll-tax  like  this, — 
a  fixed  sum  per  head.  An  import  is  also  an  article  of  merchandise, 
goods  of  some  kind, —  property,  "  commodities."  Brown  v.  Maryland, 
12  Wheat.  437.  See  McCulloch's  Diet.,  Imports ;  5  How.  594,  614. 
It  does  not  include  persons  unless  they  are  brought  in  as  property, — as 
slaves,  unwilling  or  passive  emigrants,  like  the  importation  referred 
to  in  the  ninth  section  of  the  first  article  of  the  constitution.  New 
York  V.  Miln,  11  Pet.  136 ;  Case  of  the  Brig  Wilson,  1  Brock.  423. 

Now  there  is  no  pretence  that  mere  passengers  in  vessels  are  of 
this  character,  or  are  property ;  otherwise  they  must  be  valued,  and 
pay  the  general  ad  valorem  duty  now  imposed  on  non-enumerated 
articles.  They  are  brought  in  by  no  owner,  like  property  generally^ 
or  like  slaves.  They  are  not  the  subject  of  entry  or  sale.  The  great 
objection  to  the  tax  in  Brow^n  v.  Maryland  was,  that  it  clogged  the 
sale  of  the  goods.  They  are  not  like  merchandise,  too,  because  that 
may  be  warehoused,  and  reexported  or  branded,  or  valued  by  an 
invoice.  They  may  go  on  shore  anywhere,  but  goods  cannot.  A  tax 
an  them  is  not,  then,  in  any  sense,  a  tax  on  imports,  even  in  the 
par>*iew  of  Brown  v.  Maryland.  There  it  was  held  not  to  be  per- 
mitted until  the  import  in  the  original  package  or  cask  is  broken  up, 
vrhich  it  is  difficult  to  predicate  of  a  man  or  passenger.  The  defini- 
tion there,  also,  is  "  imports  are  things  imported,"  not  persons,  not 
passengers ;  or  they  are  "  articles  brought  in,"  and  not  freemen  com- 
ing of  theur  own  accord.  12  Wheat  437.  And  when  "  imports  "  or 
«*  importation  "  is  applied  to  men,  as  is  the  case  in  some  acts  of  con- 

tss,  and  in  the  ninth  section  of  the  first  article  of  the  constitutioni 
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it  is  to  men  or  "  persons  "  who  are  property  and  passive,  and  brought 
in  against  their  will  or  for  sale  as  slaves,  —  brought  as  an  article  of 
commerce,  like  other  merchandise.  New  York  v.  Miln,  11  Pet  136 ; 
15  Pet.  506 ;  1  BL  Com.  by  Tucker,  pt  2,  App.  50. 

But,  so  far  from  this  being  the  view  as  to  free  passengers  taxed  in 
this  statute, —  that  they  are  merchandise  or  articles  of  commerce,  and 
so  considered  in  any  act  since  1808,  or  before,  —  it  happens  that, 
while  the  foreign  import  or  trade  as  to  slaves  is  abolished,  and  id 
made  a  capital  offence,  free  passengers  are  not  prohibited,  nor  their 
introduction  punished  as  a  crime.  4  Elliot's  Deb.  119.  If  "  impor- 
tation," in  the  ninth  section,  applied  to  one  class  of  persons,  and 
<<  migration  "to  another,  as  has  been  argued,  then  allowing 
(  •  536  ]  a  tax  by  congress  on  the  "  importation  "  *  of  any  person,  was 
meant  to  be  confined  to  slaves,  and  is  not  allowed  on 
"  migration,"  either  in  words  or  spirit,  and  hence  it  confers  no  power 
on  congress  to  tax  other  persons ;  see  Iredell's  remarks,  4  Elliot's  Deb. 
119 ;  and  a  special  clause  was  thought  necessary  to  give  the  power 
to  tax  even  the  "  importation  "  of  slaves,  because  **  a  duty  or  impost*' 
was  usually  a  tax  on  things,  and  not  persons.  1  BL  Com.  by  Tucker, 
App.  231. 

Indeed,  if  passengers  were  "  imports  "  for  the  purpose  of  revenue 
by  the  general  government,  then,  as  was  never  pretended,  they  should 
and  can  now  be  taxed  by  our  collectors,  because  they  are  not  enu- 
merated in  the  tariff  acts  to  be  admitted  "  free"  of  duty,  and  all  non- 
enumerated  imports  have  a  general  duty  imposed  on  them  at  the  end 
of  the  tariff;  as,  for  instance,  in  the  act  of  July  30,  1846,  section 
third,  "  a  duty  of  twenty  per  cent  ad  valorem  "  is  laid  "  on  all  goods, 
wares,  and  merchandise  imported  from  foreign  countries,  and  not 
specially  provided  for  in  this  act." 

To  come  within  the  scope  of  a  tariff,  and  within  the  principle  of 
retaliation  by  or  towards  foreign  powers,  which  was  the  cause  of  the 
policy  of  making  imposts  on  imports  exclusive  in  congress,  the  im- 
port must  still  be  merchandise  or  produce,  some  rival  fruit  of  industry, 
an  article  of  trade,  a  subject,  or  at  least  an  instrument,  of  commerce. 
Passengers,  being  neither,  come  not  within  the  letter  or  spirit  or  ob- 
ject of  this  provision  in  the  constitution. 

It  is,  however,  argued,  that,  though  passengers  may  not  be  imports, 
yet  the  carrying  of  them  is  a  branch  of  commercial  business,  and  a 
legitimate  and  usual  employment  of  navigation. 

Grant  this,  and  still  a  tax  on  the  passenger  would  not  be  lajdng  a 
duty  on  "imports"  or  on  "tonnage;"  but  it  might  be  supposed  to 
affect  foreign  commerce  at  times,  and  in  some  forms  and  places,  and 
tiius  interfere  with  the  power  to  regulate  that,  though  not  with  the 
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prohibition  to  tax  imports  and  tonnage.  Consequently,  when  here- 
after considering  the  meaning  of  the  grant  "  to  regulate  commerce," 
this  view  of  the  objection  will  be  examined. 

But  there  seems  to  be  another  exception  to  this  measure,  as  con- 
fiicting  with  the  powers  of  the  general  government,  which  partly 
affects  the  question  as  a  tax,  and  partly  as  a  regulation  of  commerce. 
It  is,  that  the  tax  was  imposed  on  a  vessel  before  the  passengers  were 
landed,  and  while  under  the  control  of  the  general  government.  So 
far  as  it  relates  to  the  measure  as  a  tax,  the  exception  must  be  re- 
garded as  applying  to  the  particular  place  where  it  is  col- 
lected, in  a  vessel  on  the  water,  *  though  after  her  arrival  [  *  537  ] 
within  a  port  or  harbor.  It  would  seem  to  be  argued,  that, 
by  some  constitutional  provision,  a  State  possesses  no  power  in  such 
a  place.  But  there  is  nothing  in  the  taxing  part  of  the  constitution 
which  forbids  her  action  in  such  places  on  matters  like  this.  K 
forbidden  at  all,  it  must  be  by  general  principles  of  the  common 
and  of  national  law,  that  no  State  can  assess  or  levy  a  tax  on 
what  is  without  the  limits  of  its  jurisdiction,  or  that,  if  within  its 
territorial  limits,  the  subject-matter  is  vested  exclusively  by  the  con- 
stitution in  the  general  government. 

It  will  be  seen,  that,  if  the  first  exception  be  valid,  it  is  not  one 
connected  with  the  constitution  of  the  United  States,  and  hence  not 
revisable  here.  It  was  not,  and  could  not  properly  be,  set  up  as  a 
defence  in  the  court  of  a  State,  except  under  its  own  constitution, 
and  hence  not  revisable  in  this  court  by  this  writ  of  error.  But  as  it 
may  be  supposed  to  have  some  influences  on  the  other  and  commer- 
cial aspect  of  the  objection,  it  may  be  well  to  ascertain  whether,  as 
a  general  principle,  a  vessel  in  a  port,  or  its  occupants,  crew,  or  pas- 
sengers, are  in  fact  without  the  limits  and  jurisdiction  of  a  State, 
and  thus  beyond  its  taxing  power,  and  are  exclusively,  for  all  pur- 
poses, under  the  government  of  the  United  States.  One  of  the 
errors  in  the  argument  of  this  part  of  the  cause  has  been  an  ap- 
parent assumption  that  this  tax  —  considered  as  a  tax — was  col- 
lected at  sea,  before  the  voyage  ended,  and  was  not  collected  within 
the  limits  and  jurisdiction  of  the  State.  But,  ex  concesso^  this  vessel 
then  was  in  the  harbor  of  Boston,  some  miles  within  the  limits  of 
the  State,  and  where  this  court  itself  has  repeatedly  decided  that 
Massachusetts,  and  not  the  general  government,  has  jurisdiction. 
First,  jurisdiction  to  punish  crimes.  See  in  Waring  r.  Clarke,  6 
How.  441 ;  ibid.  628 ;  Coolidge's  case,  1  Wheat.  415 ;  Bevans's  case, 
3  Wheat  336 ;  1  Woodbury  &  Minot,  401,  455,  481,  483.  Next,  the 
State  would  have  jurisdiction  there  to  enforce  contracts.  So  must 
she  have  to  collect  taxes,  for  the  like  reason,  5  How.  441 ;  because  it 
VOL.  XVII.  23 
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was  a  place  within  the  territorial  limits  and  jurisdiction  of  the 
State.  Chief  Justice  Marshall,  in  12  Wheat  441,  speaks  of  "  theii 
(the  States')  acknowledged  power  to  tax  persons  and  property  within 
their  territory."     Ibid.  444. 

The  tax  in  this  case  does  not  touch  the  passenger  in  transitu  on 
the  ocean,  or  abroad, —  never  till  the  actual  arrival  of  the  vessel  with 
him  in  port  An  arrival  in  port,  in  other  acts  of  congress  using  the 
term,  is  coming  in,  or  anchoring  within,  its  limits,  with  a  view  to 
discharge  the  cargo.     2  Sumner,  419 ;   6  Mason,  445 ;  4  Taunton, 

662,  722  ;  Tdler  v.  White,  Ware,  277. 
[  •  638  ]       *  For  aught  that  appears,  this  vessel,  before  visited,  had 

come  in  and  was  at  anchor  in  the  port.  The  person  so 
going  into  port  abroad  is  considered  to  have  "  arrived,"  so  as  to  be 
amenable  to  his  consul,  and  must  deposit  his  papers.  He  has  come 
under  or  into  the  control  of  shore  power,  and  shore  authority,  and 
shore  laws,  and  shore  writs,  and  shore  juries  ;  at  least,  concurrently 
with  other  authorities,  if  not  exclusively.  In  common  parlance,  the 
voyage  for  this  purpose  at  least  is  not  interrupted ;  for  then  it  has 
ended,  and  the  state  liabilities  and  powers  begin,  or  the  State  be- 
comes utterly  imbecile.  Hence,  speaking  of  a  country  as  distin- 
guished from  the  sea,  and  of  a  nation  as  a  state,  Vattel,  B.  1,  c.  23, 
§  290 ;  says :  "  Ports  and  harbors  are  manifestly  an  appendage  to, 
and  even  a  part  of,  the  country,  and  consequently  are  the  property 
of  the  nation,  Whatever  is  said  of  the  land  itself  will  equally  apply 
to  them,  so  far  as  respects  the  consequences  of  the  domain  and  of 
the  empire."  If  the  ports  and  harbors  of  a  State  are  intra  fauces 
terrcBy  within  the  body  of  a  country,  the  power  of  taxation  ie  as 
complete  in  them  as  it  is  on  land,  a  hundred  miles  in  the  interior. 
Though  on  tide  waters,  the  vessels  are  there  subject  for  many  pur- 
poses to  state  authority  rather  than  federal,  are  taxed  as  stock  in 
trade,  or  ships  owned,  if  by  residents ;  the  cargo  may  be  there  taxed ; 
the  officers  and  crew  may  be  there  taxed  for  their  polls,  as  well  as 
estate ;  and,  on  the  same  principle,  may  be  the  master  for  the  pas- 
sengers, or  the  passengers  themselves.  Persons  there,  poor  and  sick, 
are  also  entitled  to  public  relief  from  the  city  or  State.  4  Metcalf, 
290,  291.  No  matter  where  may  be  the  place,  if  only  within  the 
territorial  boundaries  of  the  State,  or  in  other  words,  within  its  geo- 
graphical limits.  The  last  is  the  test,  and  not  whether  it  be  a  mer- 
chant vessel  or  a  dwelling-house,  or  something  in  either,  as  property 
or  persons.  Unless  beyond  the  borders  of  the  State,  or  granted,  as 
a  fort  or  navy  yard  within  them,  to  a  separate  and  exclusive  jurisdic- 
tion, or  used  as  an  authorized  instrument  of  the  general  governmenti 
the  state  laws  control  and  can  tax  it  United  States  v.  Amesi  1 
Woodb.  &  Minot,  76,  and  cases  there  cited. 
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It  is  trae  there  are  exceptions  as  to  taxation  which  do  not  affect 
this  question ;  as  where  something  is  taxed  which  is  held  under  the 
grants  to  the  United  States,  and  the  grants  might  be  defeateif  if 
taxed  by  the  State.  That  was  the  point  in  McCullock  i\  Maryland, 
4  Wheat.  316 ;  Weston  v.  City  of  Charleston,  2  Pet  449 ;  Dobbins 
p.  Commissioners  of  Erie  County,  16  Pet.  435 ;  Osborn  v.  Bank  of 
the  United  States,  9  Wheat.  738.  But  that  is  not  the  question  here, 
as  neither  passengers  nor  the  master  of  the  vessel  can  be  considered 
as  official  instruments  of  the  government. 

*In  point  of  fact,  too,  in  an  instance  like  this,  it  is  weU  [  *  539  ] 
known  that  the  general  jurisdiction  of  the  States  for  most 
monicipai  purposes  within  their  territory,  including  taxation,  has 
never  been  ceded  to  the  United  States,  nor  claimed  by  them{  but 
tbey  may  anchor  their  navies  there,  prevent  smuggling,  and  collect 
daties  there,  as  they  may  do  the  last  on  land.  But  this  is  not  incon- 
sistent with  the  other,  and  this  brings  us  to  the  second  consideration 
under  this  head,  —  how  far  such  a  concurrent  power  in  that  govern- 
ment, for  a  particular  object,  can,  with  any  propriety  whatever,  im- 
pair the  general  rights  of  the  States  there  on  other  matters. 

These  powers  exist  in  the  two  governments  for  different  purposes, 
and  are  not  at  all  inconsistent  or  conflicting.  The  genered  govern- 
ment may  collect  its  duties,  either  on  the  water  or  the  land,  and  stiU 
the  State  enforce  its  own  laws  without  any  collision,  whether  they 
are  made  for  local  taxatioii,  or  military  duty,  or  the  collection  of 
debts,  or  the  punishment  of  crimes.  There  being  no  inconsistency 
or  collision,  no  reason  exists  to  hold  either,  by  mere  construction, 
void.*    This  is  the  cardinal  test 

So  the  master  may  not  always  deliver  merchandise  rightfully,  ex- 
cept on  a  w^harf ;  nor  be  always  entitled  to  freight  till  the  goods  arc^ 
on  shore ;  yet,  this  depends  on  the  usage,  or  contract,  or  nature  of 
the  port,  and  does  not  affect  the  question  of  jurisdiction.  Abbott  on 
Shipping,  249;  4  Bos.  &  Pul.  16.  On  the  contrary,  some  offences 
may  be  completed  entirely  on  the  water,  and  yet  the  state  jurisdic- 
tion on  land  is  conceded.     United  States  v.  Coombs,  12  Pet.  72. 

So  a  contract  with  the  passenger  may  or  may  not  be  completed 
on  arriving  in  port,  without  landing,  according  as  the  parties  may 
have  been  pleased  to  stipulate.     Brig  Lavinia,  1  Peters,  Adm.  126. 

So  the  insurance  on  a  cargo  of  a  ship  may  not  in  some  cases 
terminate  till  it  is  landed,  though  in  others  it  may,  depending  on  the 
language  used.  Reyner  v.  Pearson,  4  Taunton,  662,  and  Levin  v. 
Newnham,  ibid.  722.  But  none  of  these  show  that  the  passengers 
may  not  quit  the  vessel  outside  the  harbor  in  boats  or  other  vessels, 
and  thus  go  to  the  land,  or  go  to  other  ports.     Or  that,  if  not  doing 
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this,  and  coming  in  the  same  vessel  within  the  state  limits,  they  may 
not  be  subject  to  arrests,  punishments,  and  taxation  or  police  fees,  or 
other  regulations  of  the  State,  though  still  on  board  the  vessel.  Nor 
do  any  of  them  show  that  the  vessel  and  cargo,  after  within  the  state 
limits,  though  not  on  the  shore,  are  not  within  the  jurisdiction  of  the 
State,  and  liable,  as  property  of  the  owner,  to  be  taxed  in  common 

with  other  stock  in  trade. 
[  *  540  ]  *  I  will  not  waste  a  moment  in  combating  the  novel  idea, 
that  taxes  by  the  States  must  be  uniform,  or  they  are  void 
by  the  constitution  on  that  account ;  because  clearly  that  provision 
relates  only  to  taxes  imposed  by  the  general  government.  It  is  a 
fallacy,  also,  to  argue  that  the  vessels,  crews,  and  passengers,  when 
within  the  territory  of  a  State,  are  not  amenable  to  the  state  laws  in 
these  respects,  because  they  are  enrolled  as  belonging  to  the  United 
States,  and  their  flag  is  the  flag  of  the  United  States.  For,  though 
they  do  belong  to  the  United  States  in  respect  to  foreign  nations  and 
our  statistical  returns  and  tables,  this  does  not  prevent  the  vessels  at 
the  same  time  from  being  owned  by  citizens  of  the  State  of  Massa- 
chusetts, and  the  crew  belonging  there,  and  all,  with  the  passengers, 
after  within  her  limits,  from  being  amenable  generally  to  her  laws. 

If  taking  another  objection  to  it  as  a  tax,  and  arguing  against  the 
tax  imposed  on  the  vessel,  because  it  may  be  abused  to  injure  emi- 
gration and  thwart  the  general  government,  it  would  still  conflict 
with  no  particular  clause  in  the  constitution  or  acts  of  congress.  It 
should  also  be  remembered  that  this  was  one  objection  to  the  license 
laws  in  5  Howard,  and  that  the  court  held  unanimously  they  were 
constitutional,  though  they  evidently  tended  to  diminish  importations 
of  spirituous  liquor,  and  lessen  the  revenue  of  the  general  govern- 
ment from  that  source.  But  that  being  only  an  incident  to  them, 
and  not  their  chief  design,  and  the  chief  design  being  within  the 
jurisdiction  of  the  States,  the  laws  were  upheld. 

It  is  the  purpose  which  Mr.  Justice  Johnson  thinks  may  show  that 
no  collision  was  intended  or  effected.  "  Their  different  purposes 
mark  the  distinction  between  the  powers  brought  into  action,  and, 
while  frankly  exercised,  they  can  produce  no  serious  collision."  Gib- 
bons V.  Ogden,  9  Wheat.  235.  "  Collision  must  be  sought  to  be 
produced."  "  Wherever  the  powers  of  the  respective  governments 
are  frankly  exercised,  with  a  distinct  view  to  the  end  of  such  powers, 
they  may  act  on  the  same  subject,  or  use  the  same  means,  and  yet 
the  powers  be  kept  perfectly  distinct"  P.  239.  See  1  Woodbury  & 
Minot.  423,  433. 

The  next  delegation  of  power  to  congress,  supposed  by  some  to  be 
inconsistent  with  this  statute,  is  argued  to  be  involved  in  the  ninth 
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section  of  the  first  article  of  the  constitution.  This  they  consider  as 
a  grant  of  power  to  congress  to  prohibit  the  migration  from  abroad 
of  all  persons,  bond  or  free,  after  the  year  1808,  and  to  tax  their  im- 
portation at  once  and  forever,  not  exceeding  ten  dollars  per  head. 
See  9  Wheat.  230,  by  Mr.  Justice  Johnson ;  16  Pet.  514. 
The  words  are :  * "  The  migration  or  importation  of  such  [  *  641  ] 
persons  as  any  of  the  States  now  existing  shall  think  proper 
to  admit,  shall  not  be  prohibited  by  the  congress  prior  to  the  year 
1808 ;  but  a  tax  or  duty  may  be  imposed  on  such  importation,  not 
exceeding  ten  dollars  for  each  person."  But  it  deserves  special  notice 
that  this  section  is  one  entirely  of  limitation  on  power,  rather  than  a 
grant  of  it ;  and  the  power  of  prohibition  being  nowhere  else  in  the 
constitution  expressly  granted  to  congress,  the  section  seems  intro- 
duced rather  to  prevent  it  from  being  implied  except  as  to  slaves, 
after  1808,  than  to  confer  it  in  all  cases.     1  Brockenbrough,  432. 

If  to  be  implied  elsewhere,  it  is  from  the  grant  to  regulate  com- 
merce, and  by  the  idea  that  slaves  are  subjects  of  commerce,  as  they 
often  are.  Hence,  it  can  go  no  further  than  to  imply  it  as  to  them, 
and  not  as  to  free  passengers. 

Or,  if  to  "  regulate  commerce "  extends  also  to  the  regulation  of 
mere  navigation,  and  hence  to  the  business  of  carrying  passengers, 
in  which  it  may  be  employed,  it  is  confined  to  a  forfeiture  of  the 
vessel,  and  does  not  legitimately  involve  a  prohibition  of  persons, 
except  when  articles  of  commerce,  like  slaves.  1  Brockenbrough,  432. 
Or,  finally,  however  far  the  power  may  extend  under  either  view,  it 
is  still  a  power  concurrent  in  the  States,  like  most  taxation  and  much 
local  legislation  as  to  matters  connected  somewhat  with  commerce, 
and  is  well  exercised  by  them  when  congress  does  not,  as  here,  legis- 
late upon  the  matter  either  of  prohibition  or  of  taxation  of  passengers. 
It  is  hence  that,  if  this  ninth  section  is  a  grant  of  the  power  to  pre- 
vent the  migration  or  importation  of  other  persons  than  slaves,  it  is 
not  an  exclusive  on^,  any  more  than  that  to  regulate  commerce,  to 
which  it  refers ;  nor  has  it  ever  been  exercised  so  as  to  conflict  with 
•tate  laws,  or  wth  the  statute  of  Massachusetts  now  under  consid- 
eration. Th^f^  ''Jause  itself  recognizes  an  exclusive  power  of  prohibi- 
tion in  the  States  until  the  year  1808.  And  a  concurrent  and  sub- 
ordinate power  on  this  by  the  States,  after  that,  is  nowhere  expressly 
forbidden  in  the  constitution,  nor  is  it  denied  by  any  reason  or  neces- 
sity for  such  exclusiveness.  The  States  can  often  use  it  more  wisely 
than  congress,  in  respect  to  their  own  interests  and  policy.  They 
cannot  protect  their  police,  or  health,  or  public  morals  without  the 
exercise  of  such  a  power  at  times  and  under  certain  exigencies,  as 
forbidding  the  admission  of  slaves  and  certain  other  persons  within 

23* 
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their  borders.  One  State,  also,  may  require  its  exercise,  from  its 
exposures  and  dangers,  when  another  may  not.  So  it  may  be  said, 
as  to  the  power  to  tax  importation,  if  limited  to  slaves,  the  States 
could  continue  to  do  the  same  when  they  pleased,  if  men  are  not 

deemed  "  imports." 
[  *  542  ]       •  But  to  see,  for  a  moment,  how  dangerous  it  would  be 
to  consider  a  prohibitory  power  over  all  aliens  as  vested  ex- 
clusively in  congress,  look  to  some  of  the  consequences.    The  States 
must  be  mute  and  powerless. 

If  congress,  without  a  coordinate  or  concurrent  power  in  the 
States,  can  prohibit  other  persons  as  well  as  slaves  from  coming  into 
States,  they  can,  of  course,  allow  it,  and  hence  can  permit  and  de> 
mand  the  admission  of  slaves,  as  well  as  any  kind  of  free  person, 
convicts  or  paupers,  into  any  State,  and  enforce  the  demand  by  all 
the  overwhelming  powers  of  the  Union,  however  obnoxious  to  the 
habits  and  wishes  of  the  people  of  a  particular  State.  In  view  of  an 
inference  like  this,  it  has  therefore  been  said  that,  under  this  section, 
congress  cannot  admit  persons  whom  a  State  pleases  to  exclude. 
9  Wheat.  230 ;  Justice  Johnson.  This  rather  strengthens  the  pro- 
priety of  the  independent  action  of  the  State,  here  excluding  condi- 
tionally, than  the  idea  that  it  is  under  the  control  of  congress. 

Besides  this,  the  ten  dollars  per  head  allowed  here  specially  to  be 
collected  by  congress  on  imported  slaves  is  not  an  exclusive  power 
to  tax,  and  would  not  have  been  necessary  or  inserted,  if  congxess 
could  clearly  already  impose  such  a  tax  on  them  as  "  imports,"  and 
by  a  "duty"  on  imports.  It  would  be  not  a  little  extraordinary  to 
imply  by  construction  a  power  in  congress  to  prohibit  the  coming 
into  the  States  of  others  than  slaves,  or  of  mere  aliens,  on'the  prin- 
ciple of  the  alien  part  of  the  alien  and  sedition  laws,  though  it  never 
has  been  exercised  as  to  others  permanently ;  but  the  States  recom- 
mended to  exercise  it,  and  seventeen  of  them  now  actually  doing  it. 
And  equally  extraordinary  to  imply,  at  this  late  day,  not  only  that 
congress  possesses  the  power,  but  that,  though  not  exercising  it,  the 
States  are  incapable  of  exercising  it  concurrently,  or  even  in  subordi- 
nation to  congress.  But  beyond  this,  the  States  have  exercised  it 
concurrently  as  to  slaves,  no  less  than  exclusively  in  respect  to  certain 
free  persons,  since  as  well  as  before  1808,  and  this  as  to  their  admis- 
sion from  neighboring  States  no  less  than  from  abroad.  See  cases 
before  cited,  and  Butler  «;.  Hopper,  1  Wash.  C.  C.  500. 

The  word  "  rpigration  "  was  probably  added  to  "  importation,"  to 
cover  slaves  when  regarded  as  persons  rather  than  property,  as  they 
are  for  some  purposes.  Or,  if  to  cover  others,  such  as  convicts  and 
redemptioners,  it  was  those  only  who  came  against  their  will,  or  in  a 
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quasi  servitade.  And  though  the  expression  may  be  broad  enough 
to  cover  emigrants  generally,  3  Madison  State  Papers,  1429;  9 
Wheat.  216,  230 ;  1  Brockenbrough,  431,  and  some  thought 
it  might  cover  convicts,  •  5  Elliot's  Deb.  477 ;  3  Madison  [  •  543  ] 
State  Papers,  1430,  yet  it  was  not  so  considered  by  the 
mass  of  the  convention,  but  as  intended  for  "slaves,"  and  calling 
them  "  persons,"  out  of  delicacy.  5  Elliot's  Deb.  457,  477 ;  3  ibid. 
251,  541 ;.  4  ibid.  119 ;  15  Pet.  113,  506 ;  11  ibid.  136 ;  1  Bl.  Com., 
by  Tucker,  App.  290,  It  was  so  considered  in  The  Federalist,  soon 
after,  and  that  view  regarded  as  a  "misconstruction,"  which  extended 
it  to  "emigration"  generally.  Federalist,  No.  42.  So  afterwards 
thought  Mr.  Madison  himself,  the  great  expounder  and  framer  of 
most  of  the  constitution.  3  Elliot's  Deb.  422.  So  it  has  been  held 
by  several  members  of  this  court,  15  Pet  508 ;  and  so  it  has  been 
considered  by  congress,  judging  &om  its  uniform  acts,  except  the  mi- 
fortuoate  alien  law  of  1798,  before  cited,  and  which,  on  account  of 
its  unconstitutional  features,  had  so  brief  and  troubled  an  existence. 
4  ElUot's  Deb.  451. 

In  the  constitution,  in  other  parts  as  in  this,  the  word  "  persons  " 
is  used,  not  to  embrace  others  as  weU  as  slaves,  but  slaves  alone. 
Thus,  in  the  second  section  of  the  first  article,  "  three  fifths  of  aU 
other  persons,"  manifestly  means  slaves ;  and  in  the  third  section  of 
the  fourth  article,  "  no  person  held  to  service  or  labor  in  one  State," 
&C.,  refers  to  slaves.  The  word  slave  was  avoided  from  a  sensitive 
feeling,  but  clearly  no  others  were  intended  in  the  ninth  section. 
Congress  so  considered  it,  also,  when  it  took  up  the  subject  of  this 
section  in  1807,  just  before  the  limitation  expired,  or  it  would  then 
probably  have  acted  as  to  others,  and  regulated  the  migration  and 
importation  of  others  as  well  as  of  slaves.  By  forbidding  merely  "  to 
import  or  bring  into  the  United  States,  or  territories  thereof,  firom  any 
foreign  kingdom,  place,  or  country,  any  negro,  mulatto,  or  person  of 
color,  with  intent  to  hold,  sell,  or  dispose  of  such  negro,  mulatto,  or 
person  of  color,  as  a  slave,  or  to  be  held  to  service  or  labor,"  it  is 
manifest  that  congress  then  considered  this  clause  in  the  constitution 
as  referring  to  slaves  alone,  and  then  as  a  matter  of  commerce  ;  and 
it  strengthens  this  idea,  that  congress  has  never  since  attempted  to 
extend  this  clause  to  any  other  persons,  while  the  States  have  been 
in  the  constant  habit  of  prohibiting  the  introduction  of  paupers,  con- 
victs, free  blacks,  and  persons  sick  with  contagious  diseases,  no  less 
than  slaves;  and  this  from  neighboring  States,  as  well  as  from 
abroad* 

There  was  no  occasion  for  that  express  grant,  or  rather  recognition, 
of  the  power  to  forbid  the  entry  of  slaves  by  the  general  government! 
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if  congress  could,  by  other  clauses  of  ihe  constitution,  for  what  seemed 

to  it  good  cause,  forbid  the  entry  of  everybody,  as  of  aliens 

[  *  544  ]  generally ;  and  if  congress  could  *  not  do  this  generally,  it  is 

a  decisive  argument  that  the  State  might  do  it,  as  the  power 

must  exist  somewhere  in  every  independent  country. 

Again,  if  the  States  had  not  such  power  under  the  constitution,  at 
least  concurrently,  by  what  authority  did  most  of  them  forbid  the 
importation  of  slaves  from  abroad  into  their  limits  between  1789  and 
1808  ?  Congress  has  no  power  to  transfer  such  rights  to  States. 
And  how  came  congress  to  recognize  their  right  to  do  it  virtually  by 
the  first  article  and  ninth  section,  and  abo  by  the  act  of  1803  ?  It 
was  because  the  States  originally  had  it  as  sovereign  States,  and  bad 
never  parted  with  it  exclusively  to  congress.  This  court,  in  Ghroves 
V.  Slaughter,  15  Pet.  511,  is  generally  understood  as  sustaining  the 
right  of  States  since  1808,  no  less  than  before,  to  prohibit  the  bringing 
into  their  limits  of  slaves  for  sale,  even  from  other  States,  no  less 
than  from  foreign  countries. 

From  the  very  nature  of  state  sovereignty  over  what  is  not  granted 
to  congress,  and  the  power  of  prohibition,  either  as  to  persons  or 
things,  except  slaves,  after  the  year  1808,  not  being  anywhere  con- 
ferred on,  or  recognized  as  in,  the  general  government,  no  good  reason 
seems  to  exist  against  the  present  exercise  of  it  by  the  States,  unless 
where  it  may  clearly  conflict  with  other  clauses  in  the  constitution. 
In  fact,  every  slave  state  in  the  Union,  long  before  1808,  is  believed 
to  have  prohibited  the  further  importation  of  slaves  into  her  territories 
from  abroad ;  Libby's  case,  1  Woodb.  &  Min.  235 ;  Butler  v.  Hopper, 
1  Wash.  C.  C.  499 ;  and  several,  as  before  stated,  have  since  prohib- 
ited virtually  the  import  of  them  from  contiguous  States.  Among 
them  may  be  named  Kentucky,  Missouri,  and  Alabama,  as  well  as 
Mississippi,  using,  for  instance,  as  in  the  constitution  of  the  last,  such 
language  as  the  following :  "  The  introduction  of  slaves  into  this 
State,  as  merchandise,  ox  for  sale,  shall  be  prohibited  from  and  after 
the  first  day  of  May,  1833."  See  Constitutions  of  the  States,  and  15 
Pet.  500. 

Coming  by  land  or  sea  to  be  sold,  slaves  are  equally  articles  of 
commerce,  and  thus  bringing  them  in  is  an  ^'  importation  or  migration 
of  persons ; "  and  if  the  power  over  that  is  now  exclusive  in  congress, 
more  than  half  the  States  in  the  Union  have  violated  it.  If  a  State 
can  do  this  as  to  slaves  from  abroad,  or  a  contiguous  State,  why  not, 
as  has  often  been  the  case,  do  it  in  respect  to  any  other  person 
deemed  dangerous  or  hostile  to  the  stability  and  prosperity  of  her 
institutions  ?  They  can ;  because  they  act  on  these  persons  when 
within  their  limits,  and  for  objects  not  commercial ;  and  doing  this  is 
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not  distarbing  the  voyage,  which  brings  them  in  as  passen- 
gers, nor  *  taxing  the  instrument  used  in  it,  as  the  vessel,  [  *  545  ] 
nor  even  the  master  and  crew,  for  acts  done  abroad,  or  any 
thing  without  her  own  limits.  The  power  of  the  State  in  prohibiting 
rests  on  a  sovereign  right  to  regulate  who  shall  be  her  inhabitants,— 
a  right  more  vital  than  that  to  regulate  commerce  by  the  general 
government,  and  which,  as  independent  or  concurrent,  the  latter  has 
not  disturbed,  and  should  not  disturb.     15  Pet  507,  508. 

But  the  final  objection  made  to  the  collection  of  this  money  by  a 
State,  is  a  leading  and  difficult  one.  It  consists  in  this  view,  that, 
though  ccdled  either  a  police  regulation,  or  a  municipal  condition  to 
admission  into  a  State,  or  a  tax  on  an  alien  visitor,  it  is  in  substance 
and  in  truth  a  regulation  of  foreign  commerce,  and,  the  power  to 
make  that  being  exclusively  vested  in  congress,  no  State  can  properly 
exercise  it. 

If  both  the  points  involved  in  this  position  could  be  sustained,  this 
proceeding  of  the  State  might  be  obliged  to  yield.  But  there  are  two 
answers  to  it.  One  of  them  is  that  this  statute  is  not  a  regulation  of 
commerce ;  and  the  other  is,  that  the  power  to  regulate  foreign  com- 
merce is  not  made  exclusive  in  congress. 

As  to  the  first,  this  statute  does  not  eo  nomine  undertake  <<  to  regulate 
commerce ; "  and  its  design,  motive,  and  object  were  entirely  different. 

At  the  formation  of  the  constitution,  the  power  to  regulate  com- 
merce attracted  but  little  attention,  compared  with  that  to  impose 
duties  on  imports  and  tonnage ;  and  this  last  had  caused  so  much 
difficuliy,  both  at  home  and  abroad,  that  it  was  expressly  and  entirely 
taken  away  from  the  States,  but  the  former  was  not  attempted  to  be. 
The  former,  too,  occupies  scarce  a  page  in  The  Federalist,  while  the 
latter  engrosses  several  numbers.  A  like  disparity  existed  in  the 
debates  in  the  convention,  and  in  the  early  legislation  of  congress. 
Nor  did  the  former  receive  much  notice  of  the  profession  in  constru- 
ing the  constitution  till  after  a  quarter  of  a  century ;  and  then,  though 
considered  in  the  case  of  Gibbons  v.  Ogden,  9  Wheat  1,  as  a  power 
clearly  conferred  on  congress,  and  to  be  sustained  on  all  appropriate 
matters,  yet  it  does  not  appear  to  have  been  held  that  nothing  con- 
nected in  any  degree  with  commerce,  or  resembling  it,  could  be 
xegulated  by  state  legislation ;  but  only  that  this  last  must  not  be  so 
exercised  as  to  conflict  directly  with  an  existing  act  of  congress.  See 
the  text,  and  especially  the  mandate  in  9  Wheat  239,  240.  On  the 
contrary,  many  subjects  of  legislation  are  of  such  a  doubtful  class, 
and  even  of  such  an  amphibious  character,  that  one  person 
'would  arrange  and  define  them  as  matters  of  *  police,  [  *546  ] 
another  as  matters  of  taxation,  and  another  as  matters  of 
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commerce.  But  all  familiar  with  these  topics  must  know  that  laws  on 
these  by  States  for  local  purposes,  and  to  operate  only  within  state 
limits,  are  not  usually  intended,  and  should  not  be  considered  as  laws 
^to  regulate  commerce.''  They  are  made  entirely  diverse  inimUik 
Hence,  much  connected  with  the  local  power  of  taxation,  and  with 
the  police  of  the  States  as  to  paupers,  quarantine  laws,  the  introduc- 
tion of  criminals  or  dangerous  persons,  or  of  obscene  and  immoral 
prints  and  books,  or  of  destructive  poisons  and  liquors,  belongs  to  the 
States  at  home.  It  varies  with  their  different  home  policies  and 
habits,  and  is  not,  either  in  its  locality  or  operation,  a  matter  of  ex- 
terior policy,  though  at  times  connected  with,  or  resulting  from, 
foreign  commerce,  and  over  which,  within  their  own  borders,  the 
States  have  never  acted  as  if  they  had  parted  with  the  power,  and 
never  could  with  so  much  advantage  to  their  people  as  to  retain  it 
among  themselves.  9  Wheat.  203.  Its  interests  and  influences  are 
nearer  to  each  State,  are  often  peculiar  to  each,  better  understood  by 
and  for  each,  and,  if  prudently  watched  over,  will  never  involve  them 
in  conflicts  with  the  general  government  or  with  foreign  nations. 

The  regulation  and  support  of  paupers  and  convicts,  as  weU  as 
their  introduction  into  a  State  through  foreign  intercourse  by  vessels, 
are  matters  of  this  character.  New  York  v.  Miln,  11  Pet.  141; 
License  Cases,  5  Howard,  504;  Baldwin's  Views,  184.  Some 
States. are  much  exposed  to  large  burdens  and  fatal  diseases  and  moral 
pollution  from  this  source,  while  others  are  almost  entirely  exempt 
Some,  therefore,  need  no  legislation,  state  or  national,  whUe  otiiers 
do  and  must  protect  themselves  when  congress  cannot  or  will  not 
This  matter,  for  instance,  may  be  vital  to  Massachusetts,  New  York, 
Louisiana,  or  Maryland ;  but  it  is  a  subject  of  indifierence  to  a  large 
portion  of  the  rest  of  the  Union,  not  much  resorted  to  from  abroad ; 
and  this  circumstance  indicates  not  only  why  those  first-named 
States,  as  States,  should,  by  local  legislation,  protect  themselves  from 
supposed  evils  from  it,  where  deemed  necessary  or  expedient,  but  that 
it  is  not  one  of  those  incidents  to  our  foreign  commerce  in  most  of  the 
Union,  which,  like  duties,  or  imposts,  or  taxes  on  tonnage,  require  a 
uniform  and  universal  rule  to  be  applied  by  the  general  government 

A  uniform  rule  by  congress  not  being  needed  on  this  particular 
point,  nor  being  just,  is  a  strong  proof  that  it  was  not  intended  con- 
gress should  exercise  power  over  it;  especially  when  paupers,  or 
aliens  likely  to  become  paupers,  enter  a  State  tiiat  has  not  room  or 
business  for  them,  but  they  merely  pass  through  to  other 
[  •  547  ]  places,  the  tax  would  not  be  needed  to  •  support  them  oi 
help  to  exclude  them ;  and  hence  such  a  Stote  would  not 
be  likely  to  impose  one  for  those  purposes.     But  considering  the 
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power  to  be  in  congress,  and  some  States  needing  legislation,  and 
that  being  required  to  be  oniform,  if  congress  were  to  impose  a  tax 
for  snch  purposes,  and  pay  a  ratable  proportion  of  it  over  to  such  a 
State,  it  would  be  unjust  If,  to  avoid  this,  congress  were  to  collect 
such  a  tax,  and  itself  undertake  to  support  foreign  paupers  out  of  it, 
congress  would  transcend  the  powers  granted  to  her,  as  none  extend 
to  the  maintenance  of  paupers,  and  it  might  as  well  repair  roads  for 
local  use,  and  make  laws  to  settle  intestate  estates,  or,  at  least, 
estates  of  foreigners.  And  if  it  can  do  this  because  passengers  are 
aliens,  and  connected  with  foreign  commerce,  and,  this  power  being 
exdosive  in  it,  state  tetxes  on  them  are  therefore  void,  it  must  follow 
that  state  laws  are  void  also  in  respect  to  foreign  bills  of  exchange,  a 
great  instrument  of  foreign  commerce,  and  in  respect  to  bankrupt 
laws,  another  topic  connected  with  foreign  commerce, — ^' neither  of 
which,  but  directly  the  reverse,  is  the  law. 

^  To  regulate  "  is  to  prescribe  rules,  to  control.  But  the  State  by 
this  statute  prescribes  no  rules  for  the  ^'commerce  with  foreign 
nations."  It  does  not  regulate  the  vessel  or  the  voyage  while  in  pro- 
gress. On  the  contrary,  it  prescribes  rules  for  a  local  matter,  one  in 
which  she,  as  a  State,  has  the  deepest  interest,  and  one  arising  after 
the  voyage  has  ended,  and  not  a  matter  of  commerce  or  navigation, 
but  rather  of  police,  or  municipal,  or  taxing  supervision. 

Again,  it  is  believed  that  in  Europe,  in  several  instances  of  bordei; 
States,  so  far  from  the  introduction  of  foreigners  who  are  paupers,  or 
likely  soon  to  be  so,  being  regarded  as  a  question  of  commerce,  it  is 
deemed  one  of  police  merely ;  and  the  expenses  of  alien  paupers  are 
made  a  subject  of  reclamation  from  the  contiguous  government  to 
which  they  belong. 

This  view,  shovidng  that  the  regulation  of  this  matter  is  not  in 
substance  more  than  in  words  to  regulate  foreign  commerce,  is 
strengthened  by  various  other  matters,  which  have  never  been 
regarded  as  regulating  commerce,  though  nearer  connected  in  some 
respects  with  that  commerce  than  this  is.  But  like  this  they  are  all, 
when  provided  for  by  the  States,  regulated  only  within  their  own 
limits,  and  for  themselves,  and  not  without  their  limits,  as  of  a  foreign 
matter,  nor  for  other  States.  Such  are  the  laws  of  the  States  which 
have  ever  continued  to  regulate  several  matters  in  harbors  and  ports 
where  foreign  vessels  enter  and  unload.  Vanderbilt  v.  Adams, 
7  Cowen,  349.  The  whole  jurisdiction  over  them  when  within  the 
headlands  on  the  ocean,  though  filled  with  salt  water  and 
*  strong  tides,  is  in  the  States.  We  have,  under  another  [  *  548  ] 
head,  already  shown  that  it  exists  there  exclusively  for  most 
criminal  prosecutions,  and  also  for  all  civil  proceedings  to  prosecute 
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trespasses  and  recover  debts  of  the  owners  of  the  ship  or  cargo,  or  of 
the  crew  or  passengers,  and  whether  aliens  or  citizens.  And  though 
the  general  government  is  allowed  to  coUect  its  daties  and  enforce  its 
specific  requirements  about  them  there,  as  it  is  authorized  to  do,  and 
does,  under  acts  of  congress,  even  on  land,  Gibbons  v.  Ogden,  9 
Wheat.  1 ;  United  States  v.  Coombs,  12  Pet  72,  yet  it  can  exercise 
no  power  there,  criminal  or  civil,  under  implication,  or  under  a  con* 
staruction  that  its  authority  to  regulate  commerce  there  is  exclusive  as 
to  matters  like  these.  No  exclusive  jurisdiction  has  been  expressly 
ceded  to  it  there,  as  in  some  forts,  navy  yards,  and  arsenals.  Nor  is 
any  necessary.  Not  one  of  its  officers,  fiscal  or  judicial,  can  exert  the 
smaUest  authority  there  in  opposition  to  the  state  jurisdiction,  and 
state  laws,  and  state  officers,  but  only  in  public  vessels  of  war,  or 
over  forts  and  navy  yards  ceded,  or  as  to  duties  on  imports,  and  other 
cases,  to  the  extent  specifically  bestowed  on  them  by  constitutional 
acts  of  congress.  And  to  regulate  these  local  concerns  in  this  way 
by  the  States  is  not  to  regulate  foreign  commerce,  but  home  concerns. 
The  design  is  local ;  the  object  a  slate  object,  and  not  a  foreign  or 
commercial  one ;  and  the  exercise  of  the  power  is  not  conflicting 
with  any  existing  actual  enactment  by  congress. 

The  States  also  have  and  can  exercise  there,  not  only  their  just 
territorial  jurisdiction  over  persons  and  things,  but  make  special 
officers  and  special  laws  for  regulating  there  in  their  limits  various 
matters  of  a  local  interest  and  bearing,  in  connection  with  all  the 
commerce,  foreign  as  well  as  domestic,  which  is  there  gathered.  They 
appoint  and  pay  harbor  masters,  and  officers  to  regulate  the  deposit 
of  ballast,  and  anchorage  of  vessels,  7  Wendell,  349,  and  the  building 
of  wharves ;  and  are  often  at  great  expense  in  removing  obstructions. 
1  Bl.  Com.,  by  Tucker,  249. 

These  state  officers  have  the  power  to  direct  where  vessels  shall 
anchor,  and  the  precautions  to  be  used  against  fires  on  board ;  and 
all  state  laws  in  regard  to  such  matters  must  doubtiess  continue  in 
force  till  conflicting  with  some  express  legislation  by  congress.  1  BL 
Com.,  by  Tucker,  252.  I  allude  to  these  with  the  greater  particu- 
larity, because  they  are  so  directiy  connected  with  foreign  commerce, 
and  are  not  justified  more,  perhaps,  under  police,  or  sanitary,  or 
moral  considerations,  than  under  the  general  principle  of  concurrent 
authority  in*  the  States  on  many  matters  granted  to  con« 
[  *  549  ]  gress,  —  *  taking  care  not  to  attempt  to  regulate  the  foreign 
commerce,  and  not  to  conffict  directiy  and  materially  with 
any  provision  actually  made  by  congress,  —  nor  to  do  it  in  a  case 
where  the  grant  is  accompanied  by  an  express  prohibition  to  the 
States,  or  is  in  its  nature  and  character  such  as  to  imply  clearly  a 
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total  probibitioa  to  the  States  of  every  exercise  of  power  connected 
with  it  To  remove  doubts  as  to  the  design  to  have  the  power  of 
the  States  remain  to  legislate  on  such  matters  within  their  own 
limits,  the  old  confederation,  in  article  ninth,  where  granting  the 
power  of  regulating  ^'  the  trade  and  managing  all  affairs  with  the 
Indians,  not  members  of  any  of  the  States,"  provided  that  ''the 
legislative  right  of  any  State,  within  its  own  limits,  be  not  infringed 
or  violated."  The  same  end  was  meant  to  be  effected  in  the  new 
constitution,  though  in  a  different  way ;  and  this  was,  by  not  grant- 
ing any  power  to  congress  over  the  internal  commerce,  or  police,  or 
municipal  affaurs  of  the  States,  and  declaring  expressly,  in  the  tenth 
amendment,  that  all  powers  not  so  granted  were  reserved  to .  the 
people  of  the  States. 

It  follows  firom  what  has  been  said,  that  this  statute  of  Massachu- 
setts, if  regarded  as  a  police  measure,  or  a  municipal  regulation  as  to 
residents  or  visitors  within  its  borders,  or  as  a  tcuc  or  any  local  pro- 
vision for  her  own  affairs,  ought  not  to  be  considered  as  a  regulation 
of  commerce ;  but  it  is  one  of  those  other  measures  still  authorized 
in  the  States,  and  still  useiful  and  appropriate  to  them.  Such 
measures,  too,  are  usually  not  conflicting  with  that  commerce,  but 
adopted  entirely  diverse  intuitu^  and  so  operating. 

Conceding,  then,  that  the  power  to  regulate  foreign  commerce  may 
include  the  regulation  of  the  vessel  as  well  as  the  cargo,  and  the 
manner  of  using  the  vessel  in  that  commerce,  yet  the  statute  of 
Massachusetts  does  neither.  It  merely  affects  the  master  or  passen- 
gers after  their  arrival,  and  for  some  further  act  than  proposed  to  be 
done.  And  though  vessels  are  instruments  of  commerce,  passengers 
are  not.  And  though  regulating  the  mode  of  carrying  them  on  the 
ocean  may  be  to  regulate  commerce  and  navigation,  yet  to  tax  them 
after  their  arrival  here  is  not.  Indeed,  the  regulation  of  any  thing 
is  not  naturally  or  generally  to  tax  it,  as  that  usually  depends  on 
another  power.  It  has  been  well  held  in  this  court,  Hiat  under  the 
constitution  the  taxing  of  imports  is  not  a  regulation  of  commerce, 
nor  to  be  sustained  under  that  grant,  but  under  the  grant  as  to 
taxation.  Gibbons  v,  Ogden,  9  Wheat.  201.  Duties  may,  to  be 
sure,  be  imposed  at  times  to  regulate  commerce,  but  oftener  are  im- 
posed with  a  view  to  revenue ;  and  therefore,  under  that  head,  duties 
as  taxes  were  prohibited  to  the  States.    9  Wheat.  202,  203. 

*  It  is  a  mistaken  view  to  say,  that  the  power  of  a  State  [  *550  ] 
to  exclude  slaves,  or  &ee  blacks,  or  convicts,  or  paupers,  or 
to  make  pecuniary  terms  for  their  admission,  may  be  one  not  con- 
flicting with  commerce,  while  the  same  power,  if  applied  to  alien 
passengers  coming  in  vessels,  does  conflict.  Slaves  now  exceptedi 
VOL.  XVII.  24 
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though  once  not  entirely,  they  are  all  equally  and  frequently  passen- 
gers, and  sdl  oftener  come  in  by  water  in  the  business  and  channels 
of  ocean  commerce  than  by  land.  But  if  the  transit  of  persons  com- 
ing into  the  States  as  passengers,  by  water,  is  a  branch  of  commerce, 
so  is  their  coming  in  by  land ;  and  this,  whether  from  other  nations 
on  our  land  frontier,  or  from  other  States.  And  if  Mississippi  and 
Ohio  can  rightfully  impose  prohibitions,  taxes,  or  any  terms  to  such 
coming  by  land  or  water  from  other  States,  so  may  Massachusetts 
and  New  York,  if  thus  coming  from  foreign  nations  by  water.  Con- 
gress, also,  has  like  power  to  regulate  commerce  between  the  States, 
as  between  this  country  and  other  nations,  and  if  persons  coming  in 
by  water  as  passengers  belong  to  the  subject  of  commerce  and  navi- 
gation on  the  Atlantic,  so  do  they  on  the  lakes  and  large  rivers ;  and 
if  excluding  or  requiring  terms  of  them  in  one  place  interferes  with 
commerce,  so  it  does  in  the  other. 

Again,  if  any  decisive  indication,  independent  of  general  princi- 
ples, exists  as  to  which  government  shall  exercise  the  taxing  power  in 
respect  to  the  support  of  paupers,  it  is  that  the  States,  rather  than  the 
general  government,  shall  exercise  it,  9  Wheat.  206,  216 ;  and  exer- 
cise it  as  such  a  power,  and  not,  by  a  forced  construction,  as  a  pow^er 
'to  regulate  commerce."  The  States  have  always  continued  to 
txercise  the  various  powers  of  local  taxation  and  police,  and  not 
congress ;  and  have  maintained  all  paupers.  And  this,  though  the 
general  authority  to  regulate  commerce,  no  less  than  to  lay  taxes, 
was  granted  to  congress.  But  police  powers,  and  powers  over  the 
internal  commerce  and  municipal  affairs  of  States,  were  not  granted 
away ;  and  under  them,  and  the  general  power  of  taxation.  States 
continued  to  control  this  subject,  and  not  under  the  power  to  regulate 
commerce.  Nor  did  congress,  though  possessing  this  last  power, 
ever  attempt  to  interfere,  as  if  to  do  so  was  a  branch  of  that  ffiiwet 
or  justifiable  under  it,  because  in  terms  using  language  connected 
with  commerce.  Thus,  in  the  Kentucky  constitution,  and  substan- 
tially in  several  others,  it  is  provided  that  the  legislature  **  shaU  have 
full  power  to  prevent  slaves  from  being  brought  into  this  State  as 
merchandise,"  and  congress  sanctioned  that  constitution,  and  the 
rest,  with  such  provisions  in  them. 

These  affairs  are   a  part  of  the  domestic  economy  of 

[  *  551  ]  States,  *  belong   to  their  interior   policy,  and  operate  on 

matters  affecting  the  fireside,  the  hearth,  and  the  altar.   The 

States  have  no  foreign  relations,  and  need  none,  as  to  this.     1  BL 

Com.,  by  Tucker,  App.  249. 

The  fair  exercise  of  such  powers  rightfully  belonging  to  a  State, 
though  connected  often  with  foreign  commerce,  and  indirectly  or 
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slightly  affecting  it,  cannot  therefore  be  considered,  in  any  point  of 
view,  hostile,  by  their  intent  or  origin,  as  regolations  of  such  com- 
mefce.  See,  in  point,  Gibbons  vi  Ogden,  9  Wheat.  203;  11  Pet. 
102. 

Id  this  view,  it  is  immaterial  whether  this  tax  is  imposed  on  the 
passenger  while  in  the  ship,  in  port,  or  when  he  touches  the  wharf^ 
or  reaches  his  hotel  All  tiiese  places,  being  within  the  territory,  are 
eqaally  within  the  jurisdiction  of  the  State  for  municipal  purposes 
Bueh  as  these,  and  not  with  a  view  to  regulate  foreign  commerce  ;  it 
being  conceded  that  a  tax  may  be  imposed  on  a  passenger  after  quit- 
ting the  vessel  and  on  the  land,  why  may  it  not  before,  when  he  is 
then  vrithin  the  limits  of  the  State  ?  In  either  instance,  the  tax  has 
no  concern  vnih  the  foreign  voyage,  and  does  not  regulate  the  foreign 
commerce ;  whereas,  if  otherwise,  it  might  be  as  invalid  when  im 
posed  on  land  as  on  water. 

Much  of  the  difficulty  in  this  case  arises,  I  apprehend,  from  a  mis- 
conception, as  if  this  tax  was  imposed  on  the  passenger  at  sea,  and 
before  vnthin  the  territorial  limits  of  the  State.  But  this,  as  before 
suggested,  is  an  entire  misapprehension  of  the  extent  of  those  limits, 
or  of  the  words  and  meaning  of  the  law. 

If,  then,  as  is  argued,  intercourse  by  merchants  in  person,  and  by 
officers  in  their  vessels,  boats,  and  wagons,  is  a  part  of  commerce, 
and  the  carrying  of  passengers  is  also  a  branch  of  navigation  or  com- 
merce,  still,  the  taxing  of  these  after  the  arrival  in  port,  though  con- 
gress  tiiere  has  power  to  collect  its  duties  as  it  has  on  land,  is  not 
vested  at  all  in  congress,  or,  if  at  all,  not  exclusively. 

Who  can  point  to  the  cession  to  the  United  States  of  the  juris- 
diction, by  Massachusetts  or  New  York,  of  their  own  ports  and 
harbors  for  purposes  of  taxation,  or  any  other  local  and  municipal 
purpose? 

So  far  from  interfering  at  all  here  with  the  foreign  voyage,  the 
state  power  begins  when  that  ends,  and  the  vessel  has  entered  the 
jurisdictional  limits  of  the  State.  Her  laws  reach  the  consequences 
and  results  of  foreign  commerce,  rather  than  the  commerce  itself. 
They  touch  not  the  tonnage  of  the  vessel,  nor  her  merchandise,  nor 
the  baggage  or  tools  of  the  aliens ;  nor  do  they  forbid  the 
vessels  carrying  passengers.  *  But,  as  a  condition  to  their  [  *  552  ] 
landing  and  remaining  virithin  the  jurisdiction  of  tiie  State, 
enough  is  required  by  way  of  condition  or  terms  for  that  privilege, 
and  the  risk  of  their  becoming  chargeable,  when  aliens,  (though  not 
chargeable  at  the  time,)  to  cover  in  some  degree  the  expenses  hap- 
pening under  such  contingency.  This  has  nothing  to  do  with  the 
regulation  of  commerce  itself,  the  right  to  carry  passengers  to  and 
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fro  over  the  Atlantic  Ocean,  but  merely  with  their  inhabitancy  or 
residence  within  a  State,  so  as  to  be  entitled  to  its  charity,  its  privi- 
leges, and  protection.  Such  lawd  do  not  conflict  directly  with  any 
provision  by  the  general  government  as  to  foreign  commerce,  because 
none  has  been  made  on  this  point,  and  they  are  not  in  clear  collision 
within  any  made  by  that  government  on  any  other  point  When,  as 
here,  they  purport  to  be  for  a  different  purpose  from  touching  the 
concerns  of  the  general  government,  when  they  are,  as  here,  adapted 
to  another  local  and  legitimate  object,  it  is  unjust  to  a  sovereign 
State,  and  derogatory  to  the  character  of  her  people  and  legislature, 
to  impute  a  sinister  and  illegitimate  design  to  them  concerning 
foreign  commerce,  different  from  that  avowed,  and  from  that  which 
the  amount  of  the  tax  and  the  evil  to  be  guarded  against  clearly  in- 
dicate as  the  true  design.  Hence,  as  before  remarked^  Mr.  Justice 
Johnson,  in  the  same  opinion  which  wbs  cited  by  the  original  defend- 
ants, says,  the  purpose  is  the  test ;  and  if  that  be  different,  and  does 
not  clash,  the  law  is  not  unconstitutional 

So  Chief  Justice  Marshall,  in  9  Wheat.  204,  says,  'that  congress 
for  one  purpose,  and  a  State  for  another,  may  use  like  means,  and 
both  be  vindicated.  And  though  congress  obtains  its  power  from  a 
special  grant,  like  that  of  the  power  ^'  to  regulate  commerce,"  the 
State  may  obtain  it  from  a  reserved  power  over  internal  commerce, 
or  over  its  police.  Hence,  while  congress  regulates  the  number  of 
passengers  to  the  size  of  the  vessel,  as  a  matter  of  foreign  commerce; 
and  may  exempt  their  baggage  and  tools  from  duties  as  a  matter  of 
imposts  on  imports ;  yet  this  is  not  inconsistent  with  the  power  of  a 
State,  after  passengers  arrive  within  her  limits,  to  impose  terms  on 
thei^  landing,  with  a  view  to  benefit  her  pauper  police,  or  her  fiscal 
resources,  or  her  municipal  safety  and  welfare.  And  the  two  powers, 
thus  exercised  separately  by  the  two  gbvernments,  may,  as  Mr.  Jus- 
tice Johnson  says,  ^'  be  perfectiy  distinct"  So,  in  the  language  of 
Chief  Justice  Marshall,  ^  if  executed  by  the  same  means,"  ^  this  does 
not  prove  that  the  powers  themselves  are  identical" 

The  measures  of  the  general  government  amount  to  a  regulation 
of  the  traffic,  or  trade,  or  business,  of  carrying  passengers, 
[  *  553  ]  *  and  of  the  imposts  on  imports ;  but  those  of  the  States 
amount  to  neither,  and  merely  affect  the  passengers  or  mas- 
ter of  the  vessel,  after  their  arrival  within  the  limits  of  a  State,  and 
for  state  purposes,  state  security,  and  state  policy. 

As  we  have  before  explained,  then,  if  granting  that  the  bringing 
of  passengers  is  a  great  branch  of  the  business  of  navigation,  and 
that  to  regulate  commerce  is  to  regulate  navigation ;  yet  this  stat- 
ute of  Massachusetts  neither  regulates  that  navigation  employed 
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in  cairying  passengers,  nor  the  passengers  themselves,  either  while 
abroad  in  foreign  ports,  or  while  on  the  Atlantic  Ocean,  but  merely 
taxes  them,  or  imposes  conditions  on  them,  after  within  the  State. 
These  things  are  done,  as  Mr.  Justice  Johnson  said  in  another  case, 
'^with  a  distinct  view."  And  it  is  no  objection  that  they  ''  act  on  the 
same  subject,"  9  Wheat.  235 ;  or,  in  the  words  of  Chief  Justice  Mar- 
shall, ^  although  the  means  used  in  their  execution  may  sometimes 
approach  each  other  so  nearly  as  to  be  confounded,"  p.  204.  But, 
where  any  doubt  arises,  it  should  operate  against  the  uncertain  and 
loose,  or,  what  the  late  chief  justice  called  '^  questionable  power  to 
regulate  commerce,"  9  Wheat  202,  rather  than  the  more  fixed  and 
distinct  police  or  taxing  power. 

In  cases  like  this,  if,  amidst  tiie  great  complexity  of  human  affairs, 
and  in  the  shadowy  line  between  the  two  governments  ovei^  the 
same  people,  it  is  impossible  for  their  mutual  rights  and  powers  not 
to  infringe  occasionally  upon  each  other,  or  oross  a  little  the  dividing 
line,  it  constitutes  no  cause  for  denouncing  the  acts  on  either  side  as 
being  exercised  under  the  same  power,  or  for  the  same  purpose,  and 
therefore  unconstitutional  and  void.  When,  as  is  seldom  likely, 
their  laws  come  in  direct  and  material  collision,  both  being  in  the 
exercise  of  distinct  powers,  which  belong  to  them,  it  is  wisely  pro- 
vided by  the  constitution  itself,  and  consequently  by  the  States  and 
the  people  themselves,  as  they  framed  it,  that  the  States,  being  the 
granting  power,  must  recede.  9  Wheat  203 ;  License  Cases,  5  How. 
504 ;  United  States  v.  New  Bedford  Bridge,  1  Woodb.  &  Minot,  423. 
Here  we  see  no  such  collision. 

There  are  other  cases  of  seeming  opposition  which  are  reconcilable, 
and  not  conflicting,  as  to  the  powers  exercised  both  by  the  States  and 
the  general  government,  but  for  different  purposes.  Thus  hides  may 
be  imported  under  the  acts  of  congress  taxing  imports  and  regulating 
commerce ;  but  this  does  not  deprive  a  State  of  the  right,  in  guard- 
ing the  public  health,  to  have  them  destroyed  if  putrefied,  whether 
before  they  reach  the  land  or  after.  So  as  to  the  import  of  gunpow- 
der by  the  authority  of  one  government,  and  the  prohibition 
*  by  the  other,  for  the  public  safety,  to  keep  it  in  large  quan-  [  *  554  ] 
titles.  4  Metcalf,  294.  Neither  of  these  acts  by  the  State 
attempts  to  interfere  with  the  commerce  abroad,  but  after  its  arrival 
here,  and  for  other  purposes,  local  and  sanitary,  or  municipal 

In  short,  it  has  been  deliberately  held  by  this  court,  that  the  laying 
a  daty  on  imports,  if  this  was  of  that  character,  is  an  exercise  of  the 
taxing  power,  and  not  of  that  to  regulate  commerce.  Gibbons  t;. 
Ogden,  9  Wheat  201,  by  Chief  Justice  Marshall  And  if^  in  Brown 
9*  Maryland,  12  Wheat  447,  the  tax  or  duty  imposed  there  can  be 

24* 
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considered  as  held  to  violate  both,  it  was  because  it  was  not  only  a 
tax  on  imports,  but  provided  for  the  treatment  of  goods  tiiemselvesi 
or  regulated  them  as  imported  in  foreign  commerce,  and  while  in 
bulk. 

But,  if  the  power  exercised  in  this  law  by  Massachusetts  could,  by 
a  forced  conslruction,  be  tortured  into  a  regulation  of  foreign  com- 
merce, the  next  requisite  to  make  the  law  void  is  not  believed  to 
exist  in  the  fact  that  the  States  do  not  retain  some  concurrent  or  sab* 
ordinate  powers,  such  as  were  here  exercised,  though  connected  in 
certain  respects  with  foreign  commerce.  Beside  the  reasons  already 
assigned  for  this  opinion,  it  is  not  exposed  to  either  the  language  or 
the  spirit  of  the  constitution,  in  connection  with  this  particular  giant. 
Accompanying  it  are  no  exclusive  words,  nor  is  the  further  action  of 
the  States,  or  any  thing  concerning  commerce,  expressly  forbidden  in 
any  other  way  in  the  constitution.  But  both  of  these  are  done  in 
several  other  cases,  such  as  ^'  no  State  shall  coin  money,"  or,  no  State 
^  engage  in  war ;"  and  these  are  ordinary  modes  adopted  in  the  con- 
stitution  to  indicate  that  a  power  granted  is  exclusive,  when  it  was 
meant  to  be  so. 

If  this  reasoning  be  not  correct,  why  was  express  i«ohibition  to 
the  States  used  on  any  subject  where  authority  was  granted  to  con- 
gress? The  only  other  mode  to  ascertain  whether  a  power  thus 
granted  is  exclusive,  ^  is  to  look  at  the  nature  of  each  grant ;  and  if 
that  does  not  clearly  show  the  p6wer  to  be  exclusive,  not  to  hold  it 
to  be  so."  We  have  seen  that  was  the  rule  laid  down  by  one  of  the 
makers  and  great  expounders  of  the  instrument.  Federalist,  No*  82. 
See  also  14  Pet  575. 

It  held  out  this  as  an  inducement  to  the  States  to  adopt  the  con- 
stitution, and  was  urged  by  all  the  logic  and  eloquence  of  Hamilton^ 
It  was,  that  a  grant  of  power  to  congress,  so  far  from  being  ipso  facto 
exclusive,  never  ousted  the  power  of  the  States  previously  existing, 
unless  <<  where  an  exclusive  authority  is  in  exinress  terms  granted  to 
the  Union,  or  where  a  particular  authority  is  granted  to  the 
[  *  555  ]  Union,  and  the  exercise  *  of  a  like  authority  is  prohibited 
to  the  States ;  or  where  an  authority  is  granted  to  the  Union, 
with  which  a  similar  authority  in  the  States  would  be  utterly  incom- 
patible." 

This  rule  has  been  recognized  in  various  decisions  on  constita- 
tional  questions  by  many  of  the  judges  of  this  court  2  Cranch, 
397 ;  3  Wheat  386 ;  5  Wheat  49 ;  Wilson  v.  Blackbird  Greek  Marsh 
Company,  2  Pet  245;  Prigg  v.  Pennsylvania,  16  Pet  627,  666,  664; 
New  York  v.  Miln,  11  Pet  103,  132 ;  Groves  v.  Slaughter,  16  Pet 
509 ;  Holmes  v.  Jennison,  14  Pet  579.     So  by  this  court  itself,  in 
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Storges  V.  Crowninshield,  4  Wheat  193.  And  also  by  other 
aathorities  entitled  to  much  respect  4  Elliofs  Deb.  567 ;  3  Jeffer- 
son's Life,  425-429;  3  Serg.  &  Rawle,  79;  Peck's  Trial,  86,  87, 
291-293,  329,  404,  434,  435;  Calder  v.  Boll,  3  DalL  386;  1  Kent's 
Com.  364 ;  9  Johns.  568. 

In  other  cases  it  is  apparently  contravened.  9  Wheat  209 ;  15 
Pet.  504,  by  Mr.  Jostice  M'Lean,  and  511,  by  Mr.  Jnstice  Baldwin ; 
Prigg  V.  Pennsylvania,  16  Pet  543 ;  New  York  v.  Miln,  11  Pet  158, 
by  Mr.  Justice  Story ;  The  Chusan,  2  Story,  465 ;  Golden  v.  Prince, 
8  Wash.  C.  C.  325. 

Bnt  this  is  often  in  appearance  only,  and  not  in  reality.  It  is  not 
a  difference  as  to  what  shoold  be  the  tme  mle,  bat  in  deciding  what 
cases  fall  within  it,  and  especially  the  branch  of  it  as  to  what  is 
exdnsive  by  implication  and  reasoning  from  the  nature  of  the  partic- 
nlar  grant  or  case ;  or  in  the  words  of  Hamilton,  ^^  where  an  author- 
ity is  granted  to  the  Union,  with  which  a  similar  authority  in  the 
States  would  be  utterly  incompatible." 

Thus,  in  the  celebrated  case  of  Sturges  v.  Crowninshield,  the  rule 
itself  is  laid  down  in  the  same  way  substantially  as  in  The  Federalist; 
namely,  that  the  power  is  to  be  taken  from  the  State  only  when 
expressly  forbidden,  or  where  "  the  terms  in  which  a  power  is  granted 
to  congress,  or  the  nature  of  the  power,  require  that  it  should  be  exer- 
cised exclusively  by  congress."  4  Wheat  122, 193,  by  Chief  Justice 
Blarshall ;  Prigg  v.  Commonwealth  of  Pennsylvania,  16  Pet  626,  by 
Chief  Justice  Taney,  and  650,  by  Mr.  Justice  DanieL 

And  Chief  Justice  Marshall  on  another  occasion  considered  this  to 
be  the  true  rule.  That  was  in  the  case  of  Wilson  v.  Blackbird  Creek 
Marsh  Company,  2  Pet.  245,  though  a  commercial  question.  And 
Judge  Story  did  the  same  in  Houston  v.  Moore,  5  Wheat  49,  —  a 
militia  question.  So,  many  of  the  other  grants  in  this  same  section 
of  the  constitution,  under  like  forms  of  expression,  have  been  virtually 
held  not  to  be  exclusive ;  such  as  that  over  weights  and  measures ; 
that  over  bankruptcy,  Sturges  v.  Crowninshield,  4  Wheat 
122;  *that  over  taxation  (see  cases  already  cited) ;  that  to  [  *  556  ] 
regulate  the  value  of  foreign  coins ;  that  to  discipline  the 
militia,  Houston  v.  Moore,  5  Wheat.  1 ;  3  Stor.  Com.  on  Constitu- 
tion, §  1202;  15  Pet.  499;  Rawle  on  the  Constitution,  c.  9,  p.  Ill; 
that  ^to  provide  for  the  punishment  of  counterfeiting  coin;"  Fox  v. 
State  of  Ohio,  5  How.  410 ;  and  robbing  the  mail  when  punished  as 
highway  robbery,  5  Wheat.  34.  Why,  then,  hold  this  to  be  otherwise 
than  concurrent  ? 

There  are  still  other  grants,  in  language  like  this,  which  never  have 
een  condidered  exclusive.    Even  the  power  to  pass  uniform  naturali* 
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ssation  laws  was  once  considered  by  this  court  as  not  exclusive,  Collet 
V.  CoUet,  2  Dallas,  296 ;  and  though  doubt  has  been  flung  on  this 
since  by  the  United  States  v.  Villato,  2  Dall.  372 ;  Chirac  v.  Chirac, 
2  Wheat  269,  and  by  some  of  the  court  in  5  How.  585,  and  Golden 
V,  Prince,  3  WasL  C.  C.  314 ;  and  though  these  doubts  may  be  well 
founded  unless  the  state  naturalization  be  for  local  purposes  only  in 
the  State,  as  intimated  in  Collet  v.  Collet,  and  more  favorable  liian 
the  law  of  the  United  States,  and.  not  to  give  rights  of  citizenship  oat 
of  the  State,  1  Bl.  Com.,  by  Tucker,  App.  3,  4,  255,  296,  which  were 
the  chief  objections  in  3  Wash.  C.  C.  314 ;  yet  this  change  of  opinion 
does  not  impugn  in  principle  the  ground  for  considering  the  local 
measure  in  their  case  as  not  conflicting  with  foreign  commerce.  The 
reasoning  for  a  change  there  does  not  apply  here. 

So,  it  is  well  settled  that  no  grant  of  power  to  congress  is  exclu- 
sive, unless  expressly  so,  merely  because  it  may  be  broad  enough  in 
terms  to  cover  a  power  which  clearly  belongs  to  the  State ;  e.  g. 
police,  quarantine,  and  license  laws.  They  may  relate  to  a  like  plaoe 
and  subject,  and  by  means  somewhat  alike,  yet,  if  the  purposes  of  the 
State  and  of  congress  axe  difierent  and  legitimate  for  each,  they  are 
both  permissible  and  neither  exclusive.  See  cases  before  cited,.  4 
Wheat  196 ;  3  EIL  Deb.  259 ;  Baldwin's  Views,  193, 194. 

This  very  grant  of  the  power  ^  to  regulate  commerce "  has  also 
been  held  by  this  court  not  to  prevent  bridges  or  ferries  by  the  States 
where  waters  are  navigable.  Wilson  v.  Blackbird  Creek  Marsh  Com- 
pany, 2  Pet.  245.  So  elsewhere.  Corfield  v.  Coryell,  4  Wash.  C.  C. 
371;  1  Woodb.  &  Min.  417,  424,  425;  9  Wheat  203.  See  also 
Warren  Bridge  Case,  11  Pet.  420 ;  17  Conn.  64 ;  8  Cowen,  146 ;  1 
Pick.  180 ;  7  N.  Hamp.  35.  And  it  has  been  considered  elsewhere 
not  to  confer,  though  in  navigable  waters,  any  right  or  control  over 
the  fisheries  therein,  within  the  limits  of  a  State.  4  Wash.  C.  C. 
383.  See  also  Martin  v.  Waddell,  16  Pet.  367 ;  3  Wheat 
[  •  557  ]  383 ;  Angell  on  Tide  Waters,  105.  So  the  •  States  have 
been  accustomed  to  legislate  as  to  pilots,  and  congress  has 
concurred  in  it.  But  if  the  a6ts  of  the  States  alone  as  to  pilots  are 
not  valid,  on  the  ground  of  a  concurrent  power  in  them,  it  is  difficult 
to  see  how  congress  can  transfer  or  cede  to  the  States  an  authority 
on  this  which  the  constitution  has  not  given  to  them.  Chief  Justice 
Taney,  in  5  How.  580.  The  real  truth  is,  that,  each  possessing  the 
power  in  some  views  and  places,  though  not  exclusively,  congress 
may  declare  it  will  not  exercise  the  power  on  its  part,  either  by  an 
express  law  or  by  actual  omission,  and  thus  leave  the  field  open  to 
the  States,  on  their  reserved  or  concurrent  rights,  and  not  on  any 
rights  ceded  to  them  by  congress.     This  reconciles  the  whole  matter, 
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and  tends  strongly  to  sustain  the  same  view  in  the  case  now  under 
consideration. 

Nor  has  it  ever  been  seriously  contended,  that,  where  congress  has 
chosen  to  legislate  about  commerce  and  navigation  on  our  navigable 
^waters  as  well  as  the  sea-coast,  and  to  introduce  guards  against  steam 
explosions  and  dangers  in  steam  vessels,  the  law  is  not  to  be  enforced 
as  proper  under  the  power  to  regulate  commerce,  and  when  not  in 
conflict  with  any  state  legislation.  This  power  in  congress  is  at 
least  concurrent,  and  extends  to  commerce  on  rivers,  and  even  on 
land,  as  well  as  at  sea,  when  between  our  own  States  or  with  foreign 
countries.  Whether  this  could  be  done  as  to  vessels  on  waters  entirely 
within  any  one  State  is  a  different  question,  which  need  not  be  here 
considered.     See  Waring  v,  Clark,  5  How.  441. 

As  a  general  rule  of  construction,  then,  the  grants  to  congress 
should  never  be  considered  as  exclusive,  unless  so  indicated  expressly 
in  the  constitution  by  the  nature  or  place  of  the  thing  granted,  or  by 
the  positive  prohibition  usually  resorted  to  when  that  end  is  con- 
templated, as  that  ^no  State  shall  enter  into  any  treaty,"  or  <<coin 
money,''  &c. ;  ^  no  State  shall,  without  the  consent  of  congress,  lay 
any  imposts  or  duties  on  imports,"  &c.  Art.  1,  §  9.  United  States  v. 
New  Bedford  Bridge,  1  Woodb.  &  Min.  432. 

It  is  also  a  strong  argument,  after  using  this  express  prohibition  in 
some  cases,  that,  when  not  used  in  others,  as  it  is  not  here,  it  is  not 
intended.  Looking  at  the  nature  of  this  grant,  likewise,  in  order  to 
see  if  it  can  or  should  be  entirely  exclusive,  we  are  forced  to  the  same 
conclusions. 

There  is  nothing  in  the  nature  of  much  which  is  here  connected 
with  foreign  commerce  that  is  in  its  character  foreign,  or  appropriate 
for  the  action  of  a  central  and  single  government ;  on  the  contrary, 
there  is  matter  which  is  entirely  local,  —  something  which 
is  seldom  universal,  or  required  to  be  *  either  general  or  uni-  [  *  558  ] 
form.  For  though  congress  is  empowered  to  regulate  com- 
merce, and  ought  to  legislate  for  foreign  commerce  as  for  aU  its 
leading  incidents  and  uniform  and  universal  wants,  yet  <^  to  regulate 
<;ommerce  "  could  never  have  been  supposed  by  the  firamers  of  the 
constitution  to  devolve  on  the  general  government  the  care  of  any 
thing  except  exterior  intercourse  with  foreign  nations,  with  other 
States,  and  the  Indian  tribes.  Every  thing  else  within  state  limits 
was,  of  course,  to  be  left  to  each  State,  as  too  different  in  so  large  a 
country  to  be  subjected  to  uniform  rules,  too  multifarious  for  the 
attention  of  the  central  government,  and  too  local  for  its  cognizance 
over  only  general  matters. 

It  was  a  difference  between  the  States  as  to  imposts  or  duties  on 
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imports  and  tonnage  which  embairaseed  their  interoonzse  with  each 
other  and  with  foreign  nations,  and  ^hich  mainly  led  to  the  new 
constitution,  and  not  the  mere  regulation  of  commerce.  9  Wheat. 
225.  It  was  hence  that  the  States  in  respect  to  duties  and  imposts 
were  not  left  to  exercise  concurrent  powers,  and  this  was  prevented, 
not  by  merely  empowering  congress  to  tax  imports,  but  by  expressly 
forbidding  the  States  to  do  the  same ;  and  this  express  prohibition 
would  not  have  been  resorted  to,  or  been  necessary,  if  a  mere  grant 
to  congress  of  the  power  to  impose  duties  or  to  ^'regulate  commerce'' 
was  alone  deemed  exclusive,  and  was  to  prevent  taxation  of  imports 
by  the  States,  or  assessing  money  by  them  on  any  kind  of  business 
or  traffic  by  navigation,  such  as  carrying  passengers. 

Congress,  in  this  way,  resorted  to  a  special  prohibition  where  they 
meant  one  (as  to  taxes  on  imports) ;  but  where  they  did  not,  as,  for 
example,  in  other  taxation  or  regulating  commerce,  they  introduced 
no  such  special  prohibition,  and  left  the  States  to  act  also  on  local 
and  appropriate  matters,  though  connected  in  some  degree  with 
commerce.  Where,  at  any  time,  congress  had  not  legislated  or  pre- 
occupied that  particular  field,  the  States  acted  freely  and  beneficially, 
yielding,  however,  to  congress  when  it  does  act  on  the  same  particu- 
lar  matter,  unless  both  act  for  different  and  consistent  objects.  Gib- 
bons t7.  Ogden,  9  Wheat.  204,  239.  In  this  way  much  was  meant  to 
be  left  in  the  States,  and  much  ever  has  been  left,  which  partially 
related  to  commerce,  and  an  expansive,  and  roving,  and  absorbing 
construction  has  since  been  attempted  to  be  given  to  the  grant  of  the 
power  to  regulate  commerce,  apparently  never  thought  of  at  the  time 
it  was  introduced  into  the  constitution.  When  I  say  much  was  left, 
and  meant  to  be  left,  to  the  States  in  connection  with  commerce,  I 

mean,  concerning  details  and  local  matters,  inseparable  in 
[  *  559  ]  *  some  respects  from  foreign  commerce,  but  not  belonging 

to  its  exterior  or  general  character,  and  not  conflicting  with 
any  thing  congress  has  already  done.  Vanderbilt  v.  Adams,  7  Ck>wen, 
349 ;  New  Bedford  Bridge  Case,  1  Woodb.  &  Min.  429.  Such  is  this 
very  matter  as  to  taxation  to  support  foreign  paupers,  with  many 
other  police  matters,  quarantine,  inspections,  &c  See  them  enumer- 
ated in  the  License  Cases,  5  How.  504. 

The  provisions  in  the  state  laws  in  1789,  on  these  and  kindred 
matters,  did  not  therefore  drop  dead  on  the  adoption  of  the  constitu- 
tion, but  only  those  relating  to  duties  expressly  prohibited  to  the 
States,  and  to  foreign  and  general  matters  which  were  then  acted  on 
by  congress.  Chief  Justice  Marshall,  in  Sturges  v.  Crowninshield, 
4  Wheat  195,  considered  ^  the  power  of  the  States  as  existing  over 
such  cases  as  the  laws  of  the  Union  may  not  reach." 
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-  — 

So  fiur  as  reasons  exist  to  make  the  exercise  of  the  commerciaji 
power  exclusive,  as  on  matters  of  exterior,  general,  and  uniform  cog- 
nizance,  the  construction  may  be  proper  to  render  it  exclusive,  but 
no  further,  as  the  exdusiveness  depends  in  this  case  wholly  on  the 
reasons,  and  not  on  any  express  prohibition,  and  hence  cannot  ex- 
tend beyond  the  reasons  themselves.  Where  they  disappear,  the 
exdusiveness  should  halt.  In  such  case,  emphatically,  cessante 
roHane^  cessai  et  ipsa  lex. 

It  nowhere  seems  to  have  been  settled  that  this  power  is  exclusive 
in  congress,  so  that  the  States  can  enact  no  laws  on  any  branch  of 
the  subject,  whether  conflicting  or  not  with  any  acts  of  congress. 
But,  on  the  contrary,  the  majority  of  the  court  in  the  License  Cases, 
5  How.  504,  appear  to  have  held  that  it  is  not  exdusive  as  to  sev- 
eral matters  connected  in  some  degree  with  commerce.  The  case  of 
Hew  York  v.  Miln,  11  Pet  141,  seems  chiefly  to  rest  on  a  like  prin- 
ciple, and  likewise  to  hold  that  measures  of  the  character  now  under 
consideration  are  not  regulations  of  commerce. 

Indeed,  besides  these  cases,  and  on  this  very  subject  of  commjerce, 
a  construction  has  at  times  been  placed,  that  it  is  not  exdusive  in  all 
respects,  as  will  soon  be  shown,  and  if  truly  placed,  it  is  not  compe- 
tent to  hold  that  the  state  legislation  on  such  inddental,  subordinate, 
and  local  matters,  is  utterly  void  when  it  does  not  conflict  with  some 
actual  legislation  by  congress.  For  the  sUence  of  congress,  which 
fsome  seem  to  regard  as  more  formidable  than  its  action,  is,  whether 
in  full  or  in  part,  to  be  respected  and  obeyed  only  where  its  power  is 
exclusive,  and  the  States  are  deprived  of  all  authority  over  the  mat- 
ter. The  power  must  first  be  shown  to  be  exdusive  before  any  infer- 
ence can  be  drawn  that  the  silence  of  congress  speaks,  and 
*a  different  course  of  reasoning  begs  the  question  attempted  [  *  560  ] 
to  be  proved.  In  other  cases,  when  the  power  of  congress 
is  not  exclusive,  and  that  of  the  States  is  concurrent,  the  silence  of 
congress  to  legislate  on  any  mere  local  or  subordinate  matter  within 
the  limits  of  a  State,  though  connected  in  some  respects  with  foreign 
commerce,  is  rather  an  invitation  for  the  States  to  legislate  upon  it^ 
is  rather  leaving  it  to  them  for  the  present,  and  assenting  to  their 
action  in  the  matter,  than  a  circumstance  nullifying  and  destroying 
every  useful  and  ameliorating  provision  made  by  them. 

Such,  in  my  view,  is  the  true  rule  in  respect  to  the  commercial 
grant  of  power  over  matters  not  yet  regulated  by  congress,  and  which 
are  obviously  local.  In  the  case  of  Wilson  v.  The  Blackbird  Creek 
Marsh  Company,  Chief  Justice  Marshall  not  only  treated  this  as  the 
true  rule  generally,  but  held  it  applicable  to  the  grant  to  congress  pf 
the  power  <<to  regulate  commerce,"  and  that  this  grant  was  not  ex- 
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elusive  nor  prohibitory  on  the  action  of  the  States,  except  bo  far  as 
it  was  actually  exercised  by  congress,  and  thus  came  in  conflict  with 
the  laws  of  the  States.  These  are  some  of  his  words  :  '^  The  repug- 
nancy of  the  law  of  Delaware  to  the  constitution  is  placed  entirely 
on  its  repugnancy  to  the  power  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  States,  a  power  which  has  not  been 
so  exercised  as  to  affect  the  question."     2  Pet  252. 

The  chief  justice,  in  another  case,  held,  that  a  power  being  vested 
in  congress  was  not  enough  to  bar  state  action  entirely,  and  that  it 
did  not  forbid  by  silence  as  much  as  by  action.  He  says :  <<  It  is  not 
the  mere  existence  of  the  power,  but  its  exercise,  which  is  incompat- 
ible with  the  exercise  of  the  same  power  by  the  States.  It  is  not  the 
right  to  establish  these  uniform  laws,  but  their  axstual  establishment, 
which  is  inconsistent  with  the  partial  acts  of  the  States."  Sturges  v. 
Crowninshield,  4  Wheat.  195,  196.  And  in  16  Pet  610,  Justice 
Story,  admits,  ^that  no  uniform  rule  of  interpretation  can  be  applied 
to  it,  [the  constitution,]  which  may  not  allow,  even  if  it  does  not  pos- 
itively demand,  many  modifications  in  its  actual  application  to  par- 
ticular clauses." 

Hence,  if  the  power  <Ho  regulate  commerce,"  be  regarded  by  us  as 
exclusive,  so  far  as  respects  its  operations  abroad,  or  without  the 
limits  of  the  country,  because  the  nature  of  the  grant  requires  it  to 
be  exclusive  there,  and  not  exclusive  so  far  as  it  regards  matters 
consequent  on  it  which  are  within  the  limits  of  a  State,  and  not 
expressly  prohibited  to  it,  nor  conflicting  with  any  thing  done  by 

congress,  because  the  nature  of  the  grant  does  not  require 
[  *  561  ]  it  to  be  so  there,  we  exercise  *  then  what  appears  to  be  the 

spirit  of  a  wise  conciliation,  and  are  able  to  reconcile  sev- 
eral opinions  elsewhere  expressed,  some  as  to  the  concurrent  and 
some  as  to  the  exclusive  character  of  the  power  "to  regulate  com- 
merce." It  may  thus  be  exclusive  as  to  some  matters  and  not  as  to 
others,  and  every  thing  can,  in  that  aspect,  be  reconciled  and  harmo- 
nious, and  accord,  as  I  have  before  explained,  with  the  nature  and 
reason  of  each  case,  the  only  constitutional  limits  where  no  expres 
restrictions  are  imposed.  I  am  unable  to  see  any  other  practical 
mode  of  administering  the  complicated,  and  sometimes  conflicting 
relations  of  the  federal  and  state  governments,  but  on  a  rule  like  this. 
And  thus  deciding  tiie  cases  as  they  arise  under  it,  according  to  the 
nature  and  character  of  each  case  and  each  grant,  some  indicating 
one  to  be  exclusive,  and  some  indicating  another  not  to  be  exclusive ; 
and  this,  also,  at  times,  as  to  different  kinds  of  exercise  of  power  un- 
der one  and  the  same  grant  See  Johnson,  J.,  9  Wheat  235-^9. 
There  is  another  view  of  this  question  which  leads  to  like  results. 
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If  the  opposite  opinions  mean  only  that  the  States  cannot,  after  ex« 
press  grants  to  the  general  government,  legislate  on  them  for  and  in 
behalf  of  the  general  government,  and  not  simply  for  themselves  in 
local  matters, —  cannot  legislate  for  other  States  without  their  own 
limits,  extra  territorium^  or  as  to  general  uniformity,  general  conduct, 
or  the  subject-matter  over  the  whole  country,  like  naturalization  and 
bankruptcy, «^  then  there  is  no  difference  between  the  spirit  of  those 
opinions  and  my  own.  But  if  they  are  construed  to  mean,  that  after 
such  a  grant,  with  no  express  prohibition  on  a  State  to  act  for  itself 
alone  on  the  matter,  and  none  implied  from  their  relations  to  the 
general  government  and  the  nature  of  the  subject,  a  State  cannot 
make  such  regulations  and  laws  for  itself,  and  its  own  people,  and 
local  necessities,  as  do  not  violate  any  act  of  congress  in  relation  to 
the  matter,  I  do  not  think  they  are  supported  either  by  sound  prin- 
ciple or  precedents. 

Necessities  for  a  different  course  have  existed,  and  ever  must  exist, 
in  the  complex  movements  of  a  double  set  of  legislators  for  one  and 
the  same  people* 

They  may  crowd  against  each  other  in  their  measures  slightly  and 
doubtinglyi  but  that,  as  before  shown,  is  not  sufficient  to  annul  and 
override  those  of  the  States,  as  there  must  be  for  that  disagreeable 
consequence  a  direct  conflict,  a  plain  incompatibility.  3  Story's 
Comm.  on  Const  434;  New  Bedford  Bridge  Case,  1  Woodb.  & 
Minot,  417,  418 ;  9  Wheat  238. 

This  drcumstance  shows,  also,  that  the  argument  to  avoid  state 
legislation  is  not  sufficient  when  it  discovers  some  different 
*  spirit  or  policy  in  the  general  measures  of  the  States  from  [  *563  ] 
that  in  the  general  government  The  States  have  a  right 
to  differ  in  opinion ;  some  are  very  likely  often  to  differ.  But  what 
clause  in  the  constitution  makes  such  an  instance  of  independence 
a  nullity,  or  makes  a  different  object  an  illegitimate  one  ?  To  be  a 
nullity,  it  must  oppose  what  has  been  actually  done  or  prescribed  by 
congress,  and  in  a  case  where  it  has  no  reserved  power  to  act  differently 
fr^om  congress.  We  have  already  seen  that  an  indirect  reduction  of 
the  revenue  of  the  general  government  by  the  license  laws,  when 
passed  under  a  legitimate  power,  and  with  a  different  legitimate 
vieW|  did  not  render  them  unconstitutional,  nor  does  this,  under  like 
curcumstances,  though  it  may  indirectly  operate  in  some  measure 
against  emigration. 

If  it  did,  a  law  by  a  State  to  favor  the  consumption  of  its  own 

products  would  be  pronounced  void,  and  so  would  be  a  high  tax  by 

a  State  on  wharves  or  stores,  as  all  these  would  somewhat  embarrass 

and  render  more  expensive  the  business  connected  with  foreign  oonr- 

VOL.  XVII.  25 
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merce.  So  this  condition,  imposed  on  passengers  after  their  arriyal, 
might  in  some  degree  affect  the  business  and  commerce  of  carrying 
them  to  that  State,  when  the  alien  passengers  are  taxed  before  ihej 
are  permitted  to  land. 

There  are  two  classes  of  grants  to  which  this  rale  now  nndei*  con- 
sideration is  applicable,  and  the  force  of  it  will  be  more  striking  when 
they  are  examined  separately.  One  includes  grants  where  congress 
has  acted,  and  continues  to  act,  in  relation  to  them,  and  the  other 
where  it  has  never  acted,  or,  if  it  has  once  acted,  has  ceased  to  do  so. 

Now,  the  vindication  for  the  States  to  act  in  the  last  class  is,  that, 
unless  each  State  is  considered  authorized  still  to  legislate  for  itself, 
the  subject-matter  will  be  without  any  regulation  whatever,  and  a 
lawless  condition  of  things  wiH  exist  within  the  heart  of  the  commu- 
nity, and  on  a  matter  vital  to  its  interests.  Such  is  now  the  case  as 
to  weights  and  measures,  congress  never  having  legislated  to  produce 
uniformity  concerning  them,  though  the  power  is  exfHessly  granted 
to  it  in  the  constitution. 

Now,  on  the  construction  that  such  a  grant  of  power  is  exclusive, 
and,  whether  exercised  or  not,  it  is  unconstitutional  for  any  State  to 
legislate  on  the  subject  for  itself ;  and,  moreover,  that  congress  does 
in  truth  regulate  by  its  silence  as  much  as  by  its  action,  and  when 
doing  nothing  about  it  virtually  enacts  that  nothing  shall  be  done 
about  it  by  any  of  the  States,  it  will  follow  that  not  only  aU  the  legis- 
lation by  the  States  on  weights  and  measures  since  1789  is 
[  *563  ]  illegal  and  void,  but  all  *  their  legislation  now  existing  on 
matters  of  bankruptcy,  and  in  respect  to  the  disciplining  of 
the  militia,  and  imposing  taxes  on  land,  is  also  void.  For  the  powers 
over  all  these  are  expressly  ceded  to  congress,  and  are  not  now  reg- 
ulated by  any  existing  acts  of  congress,  though  all  except  weights 
and  measures  once  have  been.  The  argument  alluded  to,  if  sound, 
would  thus  be  strong,  that  congress,  having  once  acted  on  these  and 
ceased  to,  means  that  nothing  more  shall  be  done. 

On  this  exclusive  principle,  though  the  action  of  the  Stated  on 
them  is  not  forbidden  expressly  in  the  constitution,  nor  impliedly 
beyond  what  grows  out  of  any  express  grant,  all  the  States  in  the 
Union  are  disarmed  from  any  action  whatever  on  such  matters,  and 
all  their  laws  on  these  topics,  so  essential  to  their  domestic  industry 
and  trade,  their  public  security  and  political  existence  by  means  of 
revenue,  are  to  be  considered  null  and  void. 

The  catastrophe  which  would  follow  on  such  a  construction  has 
led  this  court,  as  heretofore  explained,  to  hold  that  the  States  stiU 
possess  a  concurrent  power  to  act  on  matters  of  bankruptcy,  the  dis- 
dpUne  of  the  militia,  taxation  of  land,  and  some  subjects  of  com- 
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xnerce ;  and  like  considerations  would  undoubtedly  lead  them,  when 
the  cases  arise,  to  hold,  that,  notwithstanding  such  grants,  the  laws 
of  the  States,  not  conflicting  with  any  passed  by  the  general  govern- 
ment on  many  other  such  topics,  must  be  considered  valid.  Indeed, 
it  seems  conceded  by  some  of  the  members  of  the  court  in  this  case, 
that  the  States  are,  by  some  power  coordinate  or  subordinate,  right- 
fully legislating  on  weights  and  measures,  pilots,  bankruptcy,  the 
militia,  &;c.  But  if  they  have  not  this  power  without  any  grant  or 
license  by  congress,  they  cannot  have  it  by  any  such  grant,  because 
congress  is  not  empowered  by  the  constitution  to  grant  away  powers 
vested  in  it  by  the  people  and  the  States ;  and  how  can  it  hereafter, 
by  legislation,  give  any  power  to  them  over  this  subject  if  not  having 
it  now  ? 

Again,  in  the  other  class  of  cases,  where  congress  has  already  legis- 
lated, and  still  legislates,  some  time  elapsed  before  it  passed  laws  on 
any  subject,  and  years  before  it  acted  at  all  on  some  of  them  ;  and 
in  almost  the  whole,  its  first  legislation  was  only  a  beginning  and  in 
part,  doing  more  and  more  from  time  to  time,  as  experience  and  the 
exigencies  of  the  country  seemed  to  require.  It  is  not  necessary  to 
repeat  here  several  detailed  illustrations  and  cases  on  this  collected 
in  the  case  of  The  United  States  v.  New  Bedford  Bridge,  1  Woodb. 
&  Min.  430.  In  the  mean  time,  the  States  continued  to  exercise 
their  accustomed  powers,  and  have  ever  since  done  it  on  all  matters 
not  forbidden  expressly  in  the  constitution,  not  exclusive  in 
*  their  nature,  and  not  conflicting  with  actual  provisions  in  [  *  564  ] 
relation  to  them  already  made  under  the  general  govern- 
ment   14  Pet  594. 

To  show,  further,  that  these  grants  of  power  are  not  always  and 
necessarily  exclusive,  and  that  legislation  on  them  by  congress  to  any 
extent  is  not  as  prohibitory  on  the  States  where  it  is  silent  as  where 
it  enacts,  the  States  have  not  only  continued  to  punish  crimes  which 
congress  could  punish,  but  they  have,  in  numerous  instances,  regulated 
matters  connected,  locally  at  least,  with  commerce  abroad,  and  be- 
tween the  States,  and  with  the  Indians. 

In  so  large  a  territory  as  the  jurisdiction  of  the  general  government 
embraces,  in  so  many  and  so  diversified  topics. as  come  before  it,  and 
in  the  nature  of  its  supervisory  powers  on  certain  subjects,  requiring 
action  only  on  what  is  general  and  foreign,  and  to  produce  unifor- 
mity merely  as  to  that,  it  becomes  almost  inevitable  that  many  local 
matters  and  details  must  be  left  to  be  regulated  by  some  local  author- 
ities. Yet,  as  explained  in  the  License  Cases,  like  the  by-laws  of 
corporations,  made  by  them  and  not  the  legislature,  they  must  not 
conflict  with  the  general  regulations  or  laws  prescribed  by  the  para* 
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mount  power.  But,  so  far  from  being  exclnsive,  even  while  it  is 
exercised,  and  much  less  while  it  is  dormant  or  unexercised,  the  para- 
mount power  summons  to  its  aid,  in  order  to  be  eifective,  the  contem- 
poraneous and  continued  action  of  others.  Thus  not  only  moneyed 
corporations,  but  towns  and  cities,  must  make  numerous  by-laws  in 
order  to  enforce  the  general  provisions  laid  down  by  the  legislation 
of  the  State.  Thus,  too,  this  court  must  make  numerous  rules  to 
carry  into  effect  the  legislation  of  congress  in  respect  to  it ;  and  the 
war  and  the  navy  departments  must  compile  and  enforce  volumes  of 
regulations  of  a  like  kind  and. for  alike  purpose,  taking  care,  as  all 
subordinate  power  in  such  cases  must,  not  to  vioFate  any  general 
law  prescribed  on  the  subject.     See  1  Woodb.  Sc  Min.  423. 

The  condition  of  this  whole  country,  when  colonies  of  England, 
furnishes  another  illustration  of  the  relation  and  character  of  such 
powers.  The  parent  government  at  home  was  sovereign,  and  pro- 
vided general  regulations,  either  in  acts  of  parliament  or  charters,  but 
still  left  the  several  colonies  (and  surely  our  States  have  as  much 
power  as  they)  to  legislate  as  to  details,  and  introduce  any  regula- 
tions suited  to  their  own  condition  and  interests,  not  conflicting  with 
the  general  provisions  made  by  the  paramount  power  at  home.  1  Bl. 
Com.,  by  Tucker,  App.  109, 110. 

Indeed,  what  becomes  of  the  whole  doctrine  of  concurrent  powers 
on  this  hypothesis  of  exclusiveness  in  all  mere  grants,  and 
[  *  565  ]  *  of  the  usage  that  the  States  may  act  in  such  concurrent 
cases  or  local  matters  till  their  measures  conflict  directiy 
with  those  of  congress  ?  Ibid.  179.  Where  is  the  line  of  distinc- 
tion between  a  measure  by  the  State  which  is  void,  whether  it 
conflict  Of  not,  and  one  which  is  not  void  till  it  comes  into  actual 
collision  with  some  law  passed  by  the  general  government?  What 
becomes  of  the  idea,  that  the  power  to  regulate  foreign  commerce  is 
exclusive,  and  congress  may  prohibit  the  introduction  of  obscene 
prints  nnder  it,  and  yet  the  States  may  do  the  latter  also,  but  touch 
nothing  connected  with  commerce  ?  Is  not  the  introduction  of  these 
connected  with  it  ?  Cannot  the  States,  too,  patronize  science  and 
the  arts  in  various  ways,  though  a  like  power  is  conferred  on  congress 
by  means  of  patents  and  copyrights.  Livingston  v.  Van  Ingen, 
9  Johns.  572. 

Nor  do  I  understand  the  words  of  Mr.  Justice  Johnson,  in  the  case 
of  Oibbons  v.  Ogden,  in  the  sense  attributed  to  them  by  some. 
"  The  practice  of  our  government,"  says  he,  "  has  been,  on  many 
subjects,  to  occupy  so  much  only  of  the  field  open  to  them  as  they 
think  the  public  interests  require."  9  Wheat.  234.  It  is  argued  that 
this  means  to  exclude  state  action,  where  congress  has  not  occupied 
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the  field,  as  well  as  where  it  has.  Yet  it  seems  plainly  to  be  inferred, 
from  other  words  connected,  that  he  considers  <<  the  power  of  the 
States  most  be  at  an  end  so  far  as  the  United  States  have  by  their 
legislative  act  taken  the  subject  under  their  immediate  superintend- 
ence." This  means  the  subject  then  under  consideration.  But  where 
have  they  so  taken  the  subject  of  the  admission  of  alien  passengers 
into  States,  and  the  terms  of  it,  '^  under  their  immediate  superin- 
tendence ?  "  They  may  have  regulated  the  manner  of  their  coming 
here,  but  where  their  maintenance  here  when  sick  or  poor,  or  likely 
to  be  poor  ?  where  their  taxation  her^  ? 

They  have  regulated  also  their  naturalization  in  this  country,  but 
not  under  the  grant  of  the  power  ^  to  regulate  commerce,"  or  impose 
imposts  on  imports ;  but,  knowing  it  was  not  involved  in  either,  a 
separate  and  express  grant  was  wisely  inserted  in  the  constitution 
to  empower  congress  to  make  uniform  rules  on  this  subject. 

It  will  be  seen,  that,  where  congress  legislates  about  foreign  com- 
merce or  passengers  as  connected  with  it,  that  legislation  need  not, 
and  does  not,  forbid  the  States  to  legislate  on  other  matters  not  con- 
flicting. Thus  all  will  harmonize,  unless  we  interpolate,  by  mere  con- 
struction, a  prohibitory  clause  either  in  the  law  or  in  the  constitution. 
You  may,  if  you  pleaee,  caU  the  power  eo  exercised  by  con- 
gress  exclusive  in  one  sense  or  *to  one  extent,  but  it  is  not  in  [  *  566  ] 
others.  It  may  be  considered  as  exclusive  so  far  as  it  goes, 
and  still  leave  the  rest  of  the  field  concerning  them  open  to  the  States. 
Thus  the  right  to  regulate  the  number  of  passengers  in  vessels  from 
abroad  in  proportion  to  the  tonnage  has  been  exercised  by  congress, 
and  may  be  deemed  the  use  of  a  legitimate  authority.  8  Statutes  at 
Large,  448 ;  9  Wheat.  216.  So  has  it  been  exercised  to  exempt  their 
personal  ^  baggage  "  and  ^  tools  "  from  imposts,  not,  as  some  seem 
to  suppose,  their  goods  or  merchandise.  1  Statutes  at  Large,  661. 
But  this  statute  of  Massachusetts  conflicts  with  neither.  So  con- 
gress provides  for  uniform  naturalization  of  aliens,  but  this  statute 
does  not  interfere  with  that.  So  congress  does  not  forbid  passengers 
to  come  from  abroad ;  neither  does  this  statute. 

Again,  congress  nowhere  stipulates  or  enacts,  or  by  the  constitu- 
tion can  do  it,  probably,  as  before  suggested,  that  passengers  shall 
not  in  their  persons  be  taxed  on  their  arrival  within  a  State,  nor 
terms  be  made  as  to  their  residence  within  them.  Again,  the  objec- 
tion to  this  view  involves  another  apparent  absurdity,  —  that,  though 
the  regulation  of  commerce  extends  to  passengers,  it  is  not  entirely 
exclusive  in  the  general  government  if  they  come  with  yellow  fever 
and  the  cholera,  and  that  they  are  then  subject  to  state  control  and 
its  quarantine  expenses  and  fees;   but  are  not,  if  they  come  with 

25* 
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what  the  State  deems  equally  perilous.  That  is,  if  they  endanger 
the  health  of  the  body,  the  power  over  them  is  not  exclusive  in  con* 
gress,  but  if  they  endanger  only  the  police  of  the  State,  its  pauper 
securities,  and  its  economy,  morals,  and  public  peace,  the  power  is 
exclusive  in  congress,  and  goes  to  strip  the  State  of  all  authority  to 
resist  the  introduction  of  either  convicts^  slaves,  paupers,  or  refugees. 
If  these  last  only  come  in  the  tracks  of  commerce  in  vessels  from 
abroad,  and  are  enrolled  as  passengers,  the  States  cannot  touch  them, 
but  may  seize  on  them  at  once  if  their  bodies  are  diseased.  It  would 
be  useful  to  have  that  clause  in  the  constitution  pointed  out  w^hich 
draws  such  a  novel  line  of  discrimination. 

In  holding  this  measure  to  be  a  regulation  of  commerce,  and  ex- 
clusive, and  hence  void,  wherever  the  power  of  congress  over  com- 
merce extends,  a  most  perilous  principle  is  adopted  in  some  other 
respects;  for  that  power  extends  over  the  land  as  well  as  water,  and 
to  commerce  among  the  States  and  with  the  Indian  tribes,  no  less 
than  to  foreign  commerce.  See  art.  1,  §  8.  And  if  it  can  abrogate  a 
tax  or  terms  imposed  by  States  in  harbors  over  persons  there,  it  may 
do  so  whenever  the  power  over  commerce  goes  into  the  interior,  and 

as  to  matters  connected  with  it,  and  also  between  States. 
[  *  567  ]  *  On  this  reasoning,  passengers  there  in  vessels,  boats, 
wagons,  stages,  or  on  horseback,  are  as  much  connected 
with  commerce  as  if  they  come  in  by  sea;  and  they  may  consist  of 
paupers,  slaves,  or  convicts,  as  well  as  of  merchants  or  iravellers  for 
pleasure  and  personal  improvement ;  and  thus  all  the  laws  of  Ohio, 
Mississippi,  and  many  other  States,  either  forbidding  or  taxing  the 
entrance  of  slaves  or  liberated  blacks,  will  be  nullified,  as  well  as 
those  of  almost  every  Atlantic  State,  excluding  paupers  coming  in 
from  without  their  limits. 

Congress  has  sanctioned  at  least  five  constitutions  of  States  exer- 
cising a  power  to  exclude  slaves,  and  the  introduction  of  them  as 
merchandise  and  for  commerce.  And  how  can  this  be  reconciled  by 
those  who  would  reverse  the  judgments  below,  on  the  ground  that 
the  commercial  power  is  exclusive  in  congress,  and  not  either  con- 
current in  one  view  or  independent  in  another,  in  some  particulars, 
in  the  States. 

Another  consequence  from  the  opposite  doctrine  is,  that,  if  con- 
gress, by  regulating  commerce,  acts  exclusively  upon  it,  and  can  admit 
whom  it  pleases  as  passengers,  independent  of  state  wishes,  it  can 
force  upon  the  States  slaves  or  criminals,  or  political  incendiaries  of 
the  most  dangerous  character.  And,  furthermore,  that  it  can  do  this 
only  by  admitting  their  personal  baggage  free,  as  doing  that,  it  is 
argued  here  by  some,  shows  the  owner  must  come  in  free,  and  neither 
be  excluded  nor  taxed  by  the  State  after  within  her  limits. 
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This  makes  the  owner  of  the  personal  baggage  a  mere  incident  or 
appurtenant  to  the  baggage  itself,  and  renders,  by  analogy,  any  legis- 
lation as  to  taxing  property  more  important  than  taxing  the  person, 
and,  indeed,  overruling  and  governing  the  person  as  subordinate  and 
inferior.  So,  if  congress,  by  making  baggage  free,  exonerates  passen* 
gers  fiN>m  a  state  tax,  it  exonerates  all  the  officers  and  crews  of  vessels 
from  state  taxes ;  for  their  personal  baggage  is  as  £ree  as  that  of  pas- 
sengers. They,  too,  are  as  directly  connected  with  commerce  as  the 
passengers  ;  and,  by  a  parity  of  reasoning,  the  absurdity  follows  that, 
by  admitting  American  vessels  free  of  tonnage  duties,  the  ownera  of 
them  are  also  made  free  from  state  taxes. 

Every  person  acquainted  with  the  tariff  of  the  general  government 
knows  that  specially  declaring  a  box  or  chest  of  apparel  <^  free,"  does 
not  exonerate  any  thing  else  or  any  other  article,  much  less  can  it 
any  person,  if  taxed  by  a  state  law.  On  the  contrary,  all  things  not 
specially  taxed,  nor  specially  declared  ''  free,"  have  a  duty  imposed 
on  them  by  congress  as  non*enumerated  articles,  and  so  would  pas- 
sengers, if  imports,  and  if  congress  had  a  right  to  tax  them.  And  if 
saying  nothing  about  passengers,  would  imply  that  they 
were  free  firom  •taxes  of  the  United  States,  much  more  of  [  *  668  ] 
the  States,  why  is  it  necessary  to  declare  in  terms  any  arti- 
cle «  free,"  when  silence  would  make  it  so  ?  The  real  truth  rather  is, 
that  congress  has  no  right  to  tax  alien  friends,  or  exclude  them,  and 
hence  the  silence.  This  statute,  then,  contravenes  no  act  of  congress 
on  this  matter  of  passengers. 

And  while  all  the  legislation  of  congress  as  to  passengers  operates 
on  them  at  sea  during  the  voyage,  except  imposts  being  forbidden  on 
their  baggage,  which  is  solely  within  the  jurisdiction  of  congress,  all 
the  legislation  of  Massachusetts  operates  on  them  after  their  arrival 
in  port,  and  without  any  attempt  then  to  impose  any  duty  on  their 
^^S^^*  ^b^  former  legislation  by  congress,  regulating  their  num- 
ber in  proportion  to  the  tonnage,  is,  as  it  should  be,  ex^ra  territorium ; 
the  latter,  as  it  should  be,  infra  territorium  ;  and  thus  both  are  proper, 
and  the  jurisdiction  over  either  is  not  exclusive  of  that  exercised  by 
the  other,  or  conflicting  materially  with  it 

Having  considered  the  different  general  groxmds  ^which  can  be 
nj^d  in  support  of  this  statute,  and  the  objections  made  in  opposi- 
tion to  them,  I  shall  proceed,  before  closing,  to  submit  a  few  remarks  on 
some  miscellaneous  topics  relied  on  to  impeach  its  provisions.  One 
is  a  supposed  conflict  between  this  statute  and  some  treaties  of  the 
general  government. 

I  am  aware  that  a  tax  or  fee  on  alien  passengers,  if  large,  might  i 

possibly  lead  to  collision  with  those  foreign  governments,  such  as 
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Gfareat  Britaiii  and  Prussia,  with  whom  we  have  treaties  allowing  free 
ingress  and  egress  to  our  ports.  See  8  Stats,  at  Large,  116, 328, 378. 
But  neither  of  them  complains  in  this  instance,  and  I  do  not  consider 
this  law  as  conflicting  with  any  such  provisions  in  treaties,  since 
none  of  them  profess  to  exempt  their  people  or  their  property  from 
state  taxation  after  they  arrive  here. 

If  such  a  stipulation  were  made  by  the  general  government,  it 
would  be  difficult  to  maintain  the  doctrine,  that,  by  an  ordinary  treaty, 
it  has  power  to  resiriot  the  rights  and  powers  of  the  several  States 
any  further  than  the  States  have  by  the  constitution  authorized,  and 
that  this  has  ever  been  authorized.  But  it  has  not  here  been  at- 
tempted; and  these  particular  treaties  are  subject  to  the  ordinary 
laws  of  the  States,  as  well  as  of  the  general  government,  and  enable 
the  citizens  of  those  countries  merely  to  have  free  ingress  and  egress 
here  for  trade,  (see  treaty  of  1794,  art  3 ;  8  Stats,  at  Large,  117,) 
having  no  relation  to  their  coming  here  as  passengers  to  reside  or  for 
pleasure.  Nor  can  they  apply  in  the  present  case  at  all,  as  the  record 
now  stands,  finding  only  that  the  master  was  a  British  subject  or 
his  vessel  British,  but  not  that  his  passengers  belonged  to   Gbreat 

Britain. 
[  *  569  ]       *  The  Prussian  treaty  does  not  appear  to  contemplate  any 
thing  beyond  the  establishment  of  reciprocal  duties,  and  a 
tieatment  in  other  respects  like  "  the  most  favored  nations."    8  Stats. 
at  Large,  164. 

And  who  ever  thought  that  these  treaties  were  meant  to  empower, 
or  could  in  any  moral  or  political  view  empower.  Great  Britain  to 
ship  her  paupers  to  Massachusetts,  or  send  her  free  blacks  from  the 
West  Indies  into  the  southern  States  or  into  Ohio,  in  contravention 
of  their  local  laws,  or  force  on  the  States,  so  as  to  enjoy  their  protec- 
tion and  privileges,  any  persons  from  abroad  deemed  dangerous,  such 
as  her  felon  convicts  and  the  refuse  of  her  jails  ?  Again,  so  far  as 
regards  the  liberty  of  commerce  secured  to  British  subjects  in  Europe 
by  the  fourteenth  article  of  the  treaty  of  1794,  it  does  not  apply  to 
those  coming  from  the  British  provinces  in  America,  as  did  this  ves- 
sel, 8  Stats,  at  Large,  124,  and  by  the  eighteenth  article  of  that 
treaty  was  to  last  only  ten  years,  (p.  125.)  And  while  it  did  last,  it 
was  expressly  made  <<  subject  always,  as  to  what  respects  this  article, 
to  the  laws  and  statutes  of  the  two  countries  respectively."    p.  124. 

Besides  this,  the  whole  of  the  treaty  of  1794,  including  the  third 
article,  probably  was  suspended  by  the  war  of  1812,  and  exists  now 
only  as  modified  in  that  of  1815,  which  gives  to  British  subjects  no 
higher  rights  tiian  ^  other  foreigners."  Art  1 ;  8  Stats,  at  Large,  228. 
The  old  articles  of  confederation  contained  a  clause  which  indicated 
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in  a  different  form  like  views  as  to  what  was  proper  in  treaties,  and 
indicates  a  wise  jealousy  of  power  exercised  in  hostility  to  the  policy 
of  a  State.  That  policy  is  never  intended  to  be  thwarted  by  any 
arrangements  with  foreign  nations  by  reciprocal  treaties,  as  they  ref- 
late merely  to  the  imposts  on  tonnage  and  cargoes  by  the  national 
governments,  requiring  them  to  be  equal,  and  do  not  concern  the  port 
and  harbor  fees  or  expenses  imposed  by  the  local  authorities  for  local 
purposes.  The  best  security  that  these  fees  and  taxes  will  never  be 
unreasonably  hi^,  and  injurious  to  foreigners,  is  the  tendency  they 
would  then  have  to  drive  trade  to  other  ports  or  countries  contiguous, 
where  they  might  be  lower. 

The  same  right  exists  also  in  States  to  impose  conditions  on  the 
seiiing  of  certain  articles  by  foreigners  and  others  within  their  limits, 
as  a  State  may  prefer  to  encourage  its  own  products,  or  may  deem 
the  use  of  some  foreign  articles  of  bad  influence  in  other  respect& 
Grotius  on  the  Rights  of  Peace  and  War,  b.  2,  a  2,  §  20 ;  License 
Cases,  5  How.  540. 

Nor  can  I  see,  as  has  been  ui^d,  any  collision  between  this  stat^ 
ute  and  the  act  oi  congress  to  carry  into  effect  our  commer- 
cial *  arrangement  of  1830  withi  Oreat  Britain.  4  Stats,  at  [  *  570  ] 
Large,  419.  The  intention  of  that  act  does  not  in  any  re- 
spect seem  to  go  beyond  that  of  the  treaties  just  ref(Kred  to,  and  in 
some  respects  is  to  have  matters  stand  as  they  did  before.  Each 
side  imposed  charges  and  duties.  They  existed  in  England  and  hor 
colonies,  as  well  as  with  us ;  but  this  arrangement  sought  only  to 
have  them  not  unequal  nor  prohibitory  of  trade,  and  not  to  discrimi- 
nate against  each  other  by  general  legislation.  See  1  Commerce  and 
Navigation,  State  Papers,  158 ;  4  Stats,  at  Large,  419. 

A  £bw  remarks  as  to  some  objections  urged  against  the  large 
amount  and  the  motive  of  this  tax,  and  I  have  done. 

If  the  payment  was  to  be  vindicated  under  the  general  taxing 
power  alone,  it  is  clecir  that  the  amount  could  not  affect  the  question 
of  the  constitutionality  of  the  tax.  And  if  it  was  very  high,  consid- 
ering its  professed  object,  ^'  for  the  support  of  foreign  paupers,"  and 
was  applied  in  part  to  other  objects,  that  is  a  matter  within  the  dis- 
cretion of  the  State ;  and  if  it  proved  oppressive,  and  thus  divcarted 
this  kind  of  business  to  the  ports  of  other  States,  it  would,  like  all 
high  taxes,  react,  and  be  likely  in  time  to  remedy  in  a  great  degree 
the  evil.  But  viewed  as  a  police  measure,  the  amount  of  the  pay- 
ment, and  the  application  of  it,  may,  in  my  view,  have  an  important 
bearing. 

Thus  a  State  is  authorized  to  impose  duties  on  imports  sufficient 
to  defray  the  expenses  of  her  inspection  laws,  but  not  an  amount  dis- 
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proportionate  to  them,  nor  to  apply  the  money  tiins  collected  to  othesr 
purposes. 

It  would  seem  that  the  same  rule  wonld  govern  her  assessments  to 
enforce  her  quarantine  laws,  and  it  could  hardly  be  tolerated,  under 
the  right  to  enforce  them  and  demand  sufficient  to  defray  their 
charges,  that  they  should  be  justified  to  collect  enough  more  for  other 
purposes,  and  thus  apply  tiie  quarantine  funds  to  make  roads  or 
maintain  schools. 

In  such  events  in  these  cases,  either  this  court  would  be  obliged  to 
declare  void  assessments  which  were  clearly  perverted  and  improperly 
collected  and  applied,  or  congress  could  direct  the  excess  to  be  paid 
into  the  treasury  of  the  general  government  3  EUiof  s  Deb.  291. 
Congress  is,  in  the  constitution,  expressly  empowered  to  revise  and 
control  the  sums  collected  by  the  States  to  defray  the  expenses  of 
their  inspection  laws.     Art.  1,  §  10. 

A  mere  pretext  in  a  law  colorably  for  one  object,  but  really  for 
another,  as  in  condemning  lands  for  public  purposes  when  the  true 
object  was  different,  though  not  to  be  presumed  to  be  done  by 
any  sovereign  State,  must,  if  clearly  proved,  be  difficult 
[  •  571  ]  •to  uphold.  West  Biver  Bridge  v.  Dix,  6  How.  548.  But 
here  the  amount  of  the  tax,  compared  with  the  burden  flung 
on  the  State  by  foreign  paupers,  does  not  look  so  much  like  a  wish 
to  prohibit  entirely  the  entrance  of  alien  passengers,  and  thus  disclose 
a  covert  design,  hostile  to  the  policy  of  the  general  government,  as 
like  a  wish  to  obtain  enough  to  cover  the  expenses  and  trouble  of 
maintaining  such  of  them  as,  though  not  paupers,  are  likely  to  become 
so  in  the  ordinary  course  of  human  events.  This  is  a  highly  impor- 
tant consideration  in  judging  whether  the  law  throughout  looked  really 
to  the  subject  of  pauperism,  and  not  to  hostility  towards  emigration, 
nor,  under  the  third  section,  to  revenue  from  foreign  commerce,  inde- 
pendent of  the  pauper  system.  It  is  unjust  to  regard  such  provisions 
as  intended  to  conflict  with  foreign  commerce,  when  there  is  another 
and  local  matter  which  they  profess  to  reach,  and  can  and  do  honestly 
reach. 

It  is,  therefore,  too  broad  in  some  cases  to  say  that  the  object  and 
motive  of  the  State  in  requiring  the  payment,  or  the  amount  de- 
manded, is  of  no  importance ;  because,  though  the  great  question  is 
a  question  of  power,  yet  the  object  and  motive  may  bring  it  vnthin 
some  existing  power,  when  a  different  object  or  motive  would  not. 
The  different  purpose  in  a  State  often  shows  that  there  is  no  col- 
lision or  wrong,  and  justifies  the  measure.  4  Wheat  196 ;  9  Wheat 
336 ;  Baldwin's  Views,  193. 

So,  as  to  the  amount  demanded,  it  might  be  sufficient  only  for  a 
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legitimate  state  object,  and  hence  might  be  constitutional,  as,  for 
instance,  to  pay  the  expenses  of  inspection  laws,  when  a  much  larger 
amount  would  not  be  permissible,  if  too  much  for  the  particular 
object  deemed  constitutionaL  But  in  this  case,  as  no  excess  is 
shown  on  the  record,  a  conclusive  opinion  on  this  point  is  unneces- 
sary. 

This  construction  of  the  constitution,  upholding  concurrent  laws 
by  a  State  where  doubts  exist,  and  it  is  fairly  open  for  adoption,  has 
much  to  commend  it  in  this  instance,  as  the  States,  which  singly  be- 
come feebler  and  weaker  daily  as  their  number  and  the  whole  Union 
increases,  being  now  thirty  to  one,  instead  of  thirteen  to  one,  will  not 
thus  be  rendered  still  feebler,  and  the  central  government,  daily  be- 
coming more  powerful  and  strong,  will  not  thus  be  rendered  still 
stronger.  So  the  authority  of  the  latter  will  not  thus,  by  mere  con- 
struction, be  made  to  absorb  and  overwhelm  the  natmul  and  appro- 
priate rights  of  sovereign  States,  nor  mislead  them  by  silence. 
Leaving  this  matter,  also,  to  each,  will  not  conflict  with  any  existing 
action  of  the  general  government,  but  promote  and  sustain  the  peace- 
ful operations  of  both  in  their  appropriate  spheres. 

*  It*  will  operate  justiy  among  the  States,  no  less  than  [  *  573  ^ 
between  them  and  tiie  general  government,  as  it  will  leave 
each  to  adopt  the  course  best  suited  to  its  peculiar  condition,  and 
not  leave  one  helplessly  borne  down  with  expenses  from  foreign 
sources  while  others  are  entirely  free,  nor  draw  the  general  govern- 
ment, in  order  to  remedy  such  inequalities,  into  a  system  of  police 
and  local  legislation,  over  which  their  authority  is  doubtful,  as  well 
as  their  ability  to  provide  so  well  for  local  wants  as  the  local  gov- 
ernments, and  those  immediately  interested  in  beneficial  results. 

A  course  of  harshness  towards  the  States  by  the  general  govern- 
ment, or  by  any  of  its  great  departments, — a  course  of  prohibitions  and 
nullifications  as  to  their  domestic  policies  in  doubtful  cases,  and  this 
by  mere  implied  power,  —  is  a  violation  of  sound  principle,  will 
alienate  and  justiy  offend,  and  tend  ultimately,  no  less  than  disas- 
trously, to  dissolve  the  bands  of  that  Union  so  useful  and  glorious  to 
all  concerned. 

"  Libertas  ultima  mundi, 
Qao  stetcrit,  ferienda  loco." 

In  conclusion,  therefore,  I  think  that,  in  point  of  law,  the  conduct 
of  the  State  in  imposing  this  condition  or  payment  on  alien  pas- 
sengers can  be  vindicated  under  its  police  rights  to  provide  for  the 
maintenance  of  paupers,  and  under  its  authority  as  a  sovereign  State 
to  decide  on  what  conditions  or  terms  foreigners,  not  citizens  of  any 
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of  the  United  States,  shall  be  allowed  to  enjoy  its  protection  and 
privileges,  and  under  its  concurrent  powers  of  taxation  over  every 
thing  but  imports  and  tonnage.  I  think,  too,  that  this  power  in  the 
State  is  not  taken  away  by  the  authority  ceded  to  congress,  either  to 
tax  imports  and  tonnage,  or  to  prohibit  the  importation  of  persons, 
(usually  limited  to  slaves,)  or  to  regulate  commerce. 

7  H.  I;  19  H.  898;  S  Wnl.  718 ;  6  WaL  86. 


John  Tylbr,  who  is  a  Citizen  of  Virginia,  President  of  the  United 
States,  and  Successor  in  Office  of  Martin  Van  Buren,  and  Trus- 
tee for  the  Use  of  the  Orphan  Children  provided  for  in  the  Nine- 
teenth Article  of  the  Treaty  with  the  Choctaws,  of  September, 
1830,  Plaintiif  in  Error,  v.  John  H.  Hand,  John  Huddlbston,  and 
Thomas  O.  Blewett,  Defendants  in  Error. 

7  H.  573. 

In  an  action  of  debt,  by  John  Tyler,  President  of  the  United  States,  as  sacoessor  in  office  to 
Martin  Van  Baren,  founded  on  bonds  alleged  to  have  been  made  by  the  defendants  to  M. 
B.  and  his  successors  for  the  use  of  the  orphan  children  provided  for  in  a  treaty  with  the 
Choctaw  Indians,  upon  a  demnrrer  to  the  declaration,  it  was  held :  — 

1.  That  it  was  not  cause  of  special  demurrer  that  the  citizenship  of  the  plaintiff  wm  not 
shown  on  the  record. 

2.  Nor  that  the  plaintiff  sued  $»  successor. 

8.  Nor  that  the  parties  for  whose  use  the  action  was  brought  are  not  named. 

4.  Nor  that  there  was  no  act  of  congress  requiring  the  bonds  to  be  taken. 

5.  Nor  that  the  taking  of  the  bonds  by  the  President  was  without  actual  oondderation. 

6.  That  where  a  demurrer  in  abatement  of  the  action  is  taken,  and  overruled,  the  judgment 
for  the  plaintiff  is  final. 

Error  to  the  district  court  of  the  United  States  for  the  northern 
district  of  Mississippi.  The  case  is  stated  in  the  opinion  of  the 
court. 

Clifford,  (attorney-general,)  for  the  plaintifE 

Eaton  and  Footey  contra. 

[  *  581  ]       *  Wayne,  J.,  delivered  the  opinion  of  the  court 

This  suit  is  brought  upon  ten  bonds  payable  to  Martin 
Van  Buren,  President  of  the  United  States,  and  his  successors  in 
office,  for  the  use  of  the  orphan  children  provided  for  in  the  nine- 
teenth article  of  the  treaty  with  the  Choctaw  Indians,  of  September, 

isao.' 
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The  principal  and  interest  due  upon  the  bonds  are  demanded,  and 
the  plaintiff  in  the  action,  John  Tyler,  sues  as  successor  of  Martin 
Van  Buren,  and  trustee  for  the  orphan  children. 

The  defendants  have  demurred  to  the  plaintiiTs  declaration,  pur<* 
suing  the  usual  form  of  a  general  demurrer,  and  have  added  thereto 
several  special  causes  of  demurrer.  There  is  a  joinder  in  demurrer. 
Upon  these  pleadings,  the  court  below  sustained  the  demurrer  of  the 
defendants.  It  is  that  judgment  which  is  now  before  this  court  by 
wit  of  error. 

In  our  opinion,  there  is  error  in  the  judgment.  We  shall  reverse 
it,  with  an  order  to  the  court  below  to  enter  up  a  final  judgment  for 
the  plaintiff. 

The  cause  is  not  before  us  on  the  grounds  upon  which  it  was 
placed  in  argument  by  the  counsel  of  the  defendants,  except  as  to  the 
insufficiency  of  the  facts  averred  in  the  plaintiff's  declaration  to  entitle 
him  to  recover,  or  to  enable  the  defendants  to  sustain  their  demurrer. 

A  demurrer  is  an  objection  made  by  one  party  to  his  oppo- 
nent's pleading,  alleging  that  he  ought  not  to  answer  it,  for 
*  some  defect  in  law  in  the  pleading.  It  admits  the  facts,  [  *  582  ] 
and  refers  the  law  arising  thereon  to  the  court  Ck>.  Ldt. 
71.  A  /  5  Mod.  132.  The  opposite  party  may  demur  when  his  oppo- 
nent's pleading  is  defective  in  substance  or  form,  but  there  can  be 
no  demurrer  for  a  defect  not  apparent  in  the  pleadings.  This  being 
so,  the  question  now  is,  whether  or  not,  notwithstanding  the  objec- 
tions in  substance  and  form  which  the  defendants  have  made  to  the 
plaintiff's  declaration,  sufficient  matter  appear  in  the  pleadings,  upon 
which  the  court  may  give  judgment  according  to  the  very  right  of 
the  case.  Five  special  causes  of  demurrer  are  assigned ;  they  were 
of  course  meant  to  be  objections  for  defects  in  form,  as  none  other 
can  be  assigned  in  a  special  demurrer.  A  general  demurrer  lies  only 
for  defects  in  substance,  and  excepts  to  the  sufficiency  of  the  plead- 
ing in  general  terms,  without  showing  specially  the  nature  of  the 
objection.  A  special  demurrer  is  only  for  defects  in  form,  and  adds 
to  the  terms  of  a  general  demurrer  a  specification  of  the  particular 
ground  of  exception. 

Our  first  remark,  then,  is,  that  neither  of  the  special  causes  of 
demurrer  alleged  in  this  case  is  for  a  matter  of  form.  They  are  as 
follows:  — 

^  1.  That  there  is  no  sufficient  averment  in  the  proceedings  or 
record  showing  the  citizenship  or  place  of  abode  of  the  plaintiff,  or 
that  he  is,  by  reason  of  the  nature  of  his  place  of  abode  and  citizen- 
ship, entitled  by  law  to  maintain  said  suit. 

"  2.  That  the  plaintiff  shows  no  title  to  the  bonds  or  obligations 
VOL.  XVII.  26 
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sued  on,  nor  such  an  interest  in  the  suit  as  will  authorize  him  to 
maintain  the  same. 

"3.  That  the  parties  for  whose  use  the  suit  is  brought  (who,  by 
the  laws  of  Mississippi,  are  the  real  plaintiffs,  and  responsible  for 
costs)  are  not  named  in  the  record. 

"  4.  The  said  bonds  sued  on  were  taken  without  authority  of  la^ 
the  said  Martin  Van  Buren,  President  of  the  United  States,  having 
no  such  delegated  power,  and  having  no  right  to  make  the  same 
payable  to  himself  and  his  successors  in  office,  or  to  assmne  to  him- 
self or  his  successors  ii^  office  a  legal  perpetuity  and  succession  un- 
known to  the  said  office,  and  not  given  by  law. 

'^  5.  That  said  bonds  in  the  declaration  mentioned  appear,  firom 
the  face  of  the  pleadings,  to  have  been  given  without  any  actual 
consideration,  and  by  virtue  of  an  assumption  of  authority  on  the 
part  of  said  Martin  Van  Buren,  to  dispose  of  said  orphan  Indian 
lands  at  public  sale,  without  any  legal  right  to  sell  the  same.  And 
because  the  said  declaration  is  in  other  respects  informal  and  in- 
sufficient." 

The  case,  then,  is  before  the  court  upon  a  general  demur- 
[  *  583  ]  rer,  *  in  which  must  be  considered  the  whole  record,  and 
judgment  should  be  given  for  the  party  who  on  the  whole 
appears  to  be  entitled  to  it  Le  Bret  v.  Papillon,  4  East,  502.  It 
cannot  be  better  shown  in  this  case  for  whom  the  judgment  should 
be,  than  by  showing  that  the  special  causes  of  objection  assigned, 
supposing  them  to  have  been  made  as  matters  of  substance,  are  not 
sufficient  in  law  to  prevent  a  recovery  by  the  plaintifE  We  will  first 
speak  of  the  fourth  and  fifth,  because  they  are  the  chief  reliance  of 
the  defendants  to  show  that  no  judgment  can  be  rendered  against 
them. 

The  fourth  is,  that  the  bonds  given  by  the  defendants  were  taken 
without  authority  of  law.  The  fifth  is,  that  it  appears  from  the  £ace 
of  the  pleadings  they  were  given  without  any  actual  consideration. 
Neither  of  these  points  can  be  raised  in  this  case  by  a  demurrer.  As 
to  the  first  of  the  two,  it  was  not  necessary  to  aver  in  the  declaration 
that  the  bonds  were  taken  with  the  authority  of  law,  nor  is  it  so 
averred.  The  bonds  are  made  to  the  President  of  the  United  States 
and  his  successors  in  office,  for  the  use  of  the  orphan  children  provided 
for  in  the  19th  article  of  the  treaty  with  the  Choctaw  Indians  of 
September,  1830.  They  are  so  recited  in  the  declaration,  and  are 
admitted  by  the  defendants  to  have  been  given  by  them.  In  point 
of  law,  then,  they  are  valid  instruments,  though  voluntarily  given, 
and  not  prescribed  by  law.  United  States  v.  Tingey,  5  Pet  115.  It 
18  not  the  case  of  a  bond  given  contrary  to  law,  or  in  violation  of 
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law,  but  that  of  bonds  given  voluntarily  for  a  consideration  expressed 
in  them  to  a  public  officer,  but  not  happening  to  be  prescribed  by 
law.  Nor  does  it  matter  that  they  are  made  to  the  President  of  the 
United  States  and  his  successors  in  office,  if  the  political  official 
character  of  the  President  is  recognized  in  them,  and  is  so  averred  in 
the  declaration.  This  cause  of  demurrer,  whether  well  taken  or  not, 
admits  the  fact  that  the  bonds  were  given,  and  estops  the  defendants 
firom  denying  it  as  a  matter  of  form,  or  from  contesting  by  a  demur- 
rer the  right  of  the  obligee  and  his  successors  in  office  to  sue  the 
obligors  at  law.  As  to  the  alleged  want  of  consideration  for  these 
bonds,  as  stated  in  the  fifth  special  cause  of  demurrer,  that  affords 
no  ground  for  a  demurrer,  as  a  bond  cannot  be  avoided  at  law  either 
for  a  want  or  failure  of  consideration,  and  any  thing  illegal  in  the 
consideration  can  only  be  pleaded  iii  bar  to  the  action.  Fallowes  v. 
Taylor,  7  T.  R.  476. 

But  it  is  said  that  these  bonds  were  given  without  any  actual  con- 
sideration, the  President,  as  it  is  alleged,  having  no  authority  to  dis- 
pose of  the  land.  What  of  that?  The  declaration  does 
not  state  of  whom  the  purchase  was  made,  or  by  •what  [•684  ] 
authority  the  sale  took  place.  The  defendants  admit  that 
a  sale  did  take  place,  that  they  were  purchasers  of  the  lands,  and 
that  they  gave  the  bonds  voluntarily,  according  to  the  terms  of  sale. 
Neither  of  these  questions,  then,  can  be  raised  under  the  demurrer  of 
the  defendants,  and  could  not  have  been  the  foundation  of  the  judg- 
ment given  in  their  favor. 

Having  disposed  of  the  fourth  and  fifth  special  causes  of  demur- 
ler,  we  will  now  inquire,  in  their  order,  whether  or  not  the  judgment 
which  was  given  can  be  sustained  upon  either  of  the  other  alleged 
grounds. 

The  first  is,  ^^  That  there  is  no  sufficient  averment  in  the  proceed- 
ings showing  the  citizenship  or  place  of  abode  of  the  plaintiff,  or 
that  he  is,  by  reason  of  the  nature  of  his  place  of  abode  and  dtizen- 
ship,  entitled  by  law  to  maintain  this  suit"  This  cannot  justify  the 
judgment,  because  it  is  demurring  in  abatement  In  such  a  case 
the  plaintiff  is  entitled  to  final  judgment  If  the  matter  of  abate- 
ment be  extrinsic,  the  defendant  must  plead  it  K  intrinsic,  the  court 
will  act  upon  it,  upon  motion,  or  notice  it  of  themselves.  Dockmi- 
nique  v.  Davenant,  Salk.  220.  But  it  does  not  foUpw,  because  a  de- 
murrer in  abatement  cannot  be  available  for  the  defendant,  that  it  is 
to  be  reject^  altogether  from  the  pleading,  if  tendered  in  proper 
time.  It  will  be  received,  but  being  erroneously  put  in,  it  entitles  the 
plaintiff  to  final  judgment,  so  that  for  this  reason  the  judgment  of 
the  court  below  would  have  to  be  reversed. 
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Perhaps  the  best  exposition  of  this  point  of  pleading  anywhere  to 
be  found  is  that  given  in  Furniss  et  aL  v,  Ellis  and  Allen,  in  2  Brock- 
enbrough's  Reports,  17,  by  Chief  Justice  Marshall.  He  says :  "  The 
cases  quoted  to  show  that  the  demurrer  is  not  good,  do  not  show  that 
even  in  England  it  ought  not  to  be  received,  if  tendered  in  proper 
time.  In  5  Bac.  Abr.  459,  it  is  said,  if  a  defendant  demur  in  abate- 
ment, the  court  will,  notwithstanding,  give  a  final  judgment,  because 
there  cannot  be  a  demurrer  in  abatement  This  does  not  prove  that 
the  demurrer  shall  be  rejected,  but  that  it  shall  be  received,  and  that 
the  judgment  upon  it  shall  be  final  A  judgment  on  a  plea  in  abate- 
ment, or  on  a  demurrer  to  a  plea  in  abatement,  is  not  final,  but  on  a 
demurrer  which  contains  matter  in  abatement  it  shall  be  final,  be- 
cause a  demilrrer  cannot  partake  of  the  character  of  a  plea  in  abate- 
ment Salk.  220,  is  quoted  by  Bacon,  and  is  to  the  same  purport, 
indeed,  in  the  same  words.  These  cases  show  that  a  demurrer,  being 
in  its  own  nature  a  plea  to  the  action,  and  being  even  in  form  a  plea 
to  the  action,  shall  not  be  considered  as  a  plea  in  abate- 
[  •  685  ]  ment,  though  the  *  special  cause  alleged  for  demurring  be 
matter  of  abatement.  This  court  will  disregard  these 
special  causes,  and,  considering  the  demurrer  independently  of  them, 
will  decide  upon  it  as  if  they  had  not  been  inserted  in  it"  And  then 
the  chief  justice  adds,  in  respect  to  the  particular  case  then  in  hand, 
that,  ^^  these  cases  go  far  to  show  that  the  court  would  overrnle  the 
demurrer,  and  decide  the  cause  against  the  party  demurring,  not  that 
it  should  be  expunged  from  the  pleadings." 

The  second  ground  of  special  demurrer  is,  that  the  plaintiff  shows 
no  title  to  the  bonds  or  obligations  sued  on,  nor  such  an  interest  in  the 
suit  as  will  authorize  him  to  maintain  an  action  on  the  same.  Neither 
fact  stated  is  a  matter  of  form,  and  cannot,  therefore,  be  a  cause  for 
a  special  demurrer.  But  taking  them  as  matters  of  substance,  the 
insertion  of  them  in  the  plaintiff's  declaration  is  not  necessary  to 
show  his  right  to  sue  and  recover  upon  these  bonds,  or  material  for 
the  defendants  in  their  plea.  This  objection  will  not  avail  to  sustain 
the  judgment. 

The  remaining .  objection  to  be  considered  is  the  third  in  order 
stated,  and  may  be  as  briefly  and  as  satisfactorily  disposed  of  as 
some  of  the  rest  have  been.  It  is,  that  the  parties  for  whose  use  the 
suit  is  brought  are  not  named,  who  by  the  laws  of  Mississippi  are 
the  real  plaintiffs,  and  responsible  for  costs.  We  remark,  that  for 
whose  use  the  bonds  were  taken  is  not  recited  as  per8(Mial  to  any  of 
the  Choctaw  orphans,  but  as  an  aggregate  for  all  such  as  were  en- 
titled to  lands  under  the  19th  article  of  the  treaty.  The  demmrer 
admits  that  the  bonds  were  so  made  by  the  defendants,  and  that  the 
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recital  in  the  declaration  is  as  the  fact  is  expressed  in  the  bonds.  The 
inqairies,  then,  into  who  are  individually  the  orphan  children  residing 
in  the  Choctaw  nation^  or  who  by  name  are  entitled  to  a  quarter 
section  of  land,  or  any  such  averments  in  the  plaintiff's  declaration, 
were  noi;  necessary  to  entitle  him  to  recover,  and  could  not  be  shown 
either  as  a  cause  of  special  demurrer  or  be  urged  under  a  general 
demurrer,  to  prevent  a  recovery  in  this  case. 

All  of  us  are  of  the  opinion,  that  there  is  nothing  in  the  causes  ot 
demurrer,  which  were  shown  in  argument,  or  in  the  special  causes 
assigned,  to  sustain  the  demurrer ;  and  thinking,  as  we  all  do,  that 
nothing  has  been  shown  to  lessen  the  obligation  of  the  defendants  to 
pay  these  bonds,  or  their  liability  to  be  sued  for  them  at -law,  we  shall 
direct  the  judgment  of  the  court  below  to  be  reversed,  with  costs, 
and  shall  order  the  cause  to  be  remanded  to  the  district  court,  with 
directions  to  that  court  to  enter  judgment  in  this  case,  (principal  and 
interest,)  for  the  plaintiff  in  that  court. 


Joshua  Kennedy's  Exeoutobs  et  oL  Plaintiffs  in  Error,  v.  Iiesses 
OF  Jonathan  Hunt,  John  Hagan  et  ctL  Defendants  in  Error. 

7  H.  586. 

The  question  whetner  the  local  law  annexed  the  right  to  alluvion  to  a  certain  tract  of  land, 
or  bow  it  divided  the  increment  between  the  owners  of  two  tracts,  is  not  one  of  those  mat- 
ters which  this  court  can  reexamine  under  the  25th  section  of  the  judiciary  act  of  1789, 
even  if  the  losing  party  claimed  the  upland  and  its  legal  appurtenances  under  an  act  of 
eoDgress.    It  belongs  to  the  local  law  to  determine  what  those  legal  i4>pii]tenAnoes  are. 

The  case  is  stated  in  the  opinion  of  the  court. 

John  O.  Sargent  and  Johnson^  for  the  plaintiffs. 

Underwood  and  Sa/i^ea/nt^  contra. 

*  Catron,  J.,  delivered  the  opinion  of  the  court  [  *  590  ] 

This  case  comes  here  by  writ  of  error  to  the  supreme 
court  of  Alabama,  under  the  2dth  section  of  the  judiciary  act  of 
1789,^  and  the  first  question  made  by  the  defendants  in  error  is, 
whether  any  matter  presented  by  the  record  will  authorize  this  court 
to  exercise  jurisdiction  under  the  25tb  section.  And  to  ascertain  how 
far,  if  at  all,  the  powers  of  this  court  can  be  called  into  exercise,  the 
facts  and  the  laws  bearing  on  them  must  be  stated  in  something  of 
detail ;  as  in  this  case,  in  common  with  many  others,  it  is  found 
much  more  difficult  to  settle  the  question  of  jurisdiction,  and  how 

1 1  Stats,  at  Large,  85. 
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£bi  it  extends,  than  it  would  have  been  to  decide  the  merits  of  the 
controversy  had  the  cause  been  brought  here  by  writ  of  error  to  a 
court  of  the  United  States. 

Hunt,  Hagan,  and  others,  sued  in  ejectment  Kennedy's  executors 
and  other  tenants  in  possession,  for  about  ten  acres  of  land  lying  in 
the  city  of  Mobile,  in  the  state  circuit  court  The  plaintiffs  claimed 
title  to  the  premises  sued  for  under  a  grant  made  to  John  Forbes  and 
Co.  in  1807,  by  Morales,  intendant-general  under  the  Spanish  gov- 
ernment, in  the  province  of  West  Florida,  Spain  being  then  in  pos- 
session of  the  province,  and  exercising  jurisdiction.  The  grant,  by 
its  recitals,  purports  to  be,  in  part,  the  confirmation  of  a  concession, 
and  survey  founded  on  it,  of  earlier  dates ;  say  1796  and  1802,  in 
favor  of  Panton,  Leslie,  and  Co.,  to  which  firm  Forbes  and  Co.  were 
successors.  The  concession  was  surveyed  in  1803  by  Collins,  an 
authorized  surveyor  under  the  Spanish  government,  and  its  eastern 
boundary  terminated  on  the  bank  of  the  Mobile  Biver,  at  high-iTvater 
mark ;  the  survey  contained  two  hundred  and  sixty-three  acres,  equal 
to  about  three  hundred  arpens.  To  the  extent  of  CoUins's  survey 
there  is  no  controversy,  but  Forbes  and  Co.  solicited  the  intendant- 
general  in  1807  to  grant  them  the  flowed  land  lying  east  of  the  east- 
ern boundary  of  the  survey,  and  between  the  same  and  the  channel 
of  the  river,  and  which  the  intendant  proceeded  to  do,  in  the  follow- 
ing terms :  ^^  And  as  the  distance  that  is  observed  in  the  map  firom 
the  river  to  the  boundary  lines  of  the  land,  which  was  left  vacant  at 
that  time  in  consequence  of  its  having  been  impassable,  has  since 
become  of  great  use  to  the  claimants,  having  constructed  levels  and 
the  necessary  drains,  in  consideration  of  which  it  has  been  granted 
to  them  as  a  compensation  for  their  labor  thereon  invested,  with  the 
reserve  such  as  necessary  to  allow  a  free  passage  along  the  bank  of 
the  river,  without  altering  the  figure  of  the  tract  on  eitiier  of  the 
other  sides.     Wherefore,  using  and  exercising  the  powers  which  the 

king  our  lord,  God  preserve  him !  has  conferred  on  me,  I 
[  *  591  ]  do  *  in  his  royal  name  confirm  and  ratify  to  the  aforesaid 

John  Forbes  and  Co.  the  possession  of  the  three  hundred 
and  ten  arpens,  seventy-seven  perches  and  one  eighth,  already  men- 
tioned, and  which  are  contained  in  the  map,  (No.  1809,)  with  the 
corrections  made  by  the  surveyor-general,  in  order  that  they  may  own 
and  possess  the  same,  sell  and  alienate  the  land  at  their  own  and 
entire  pleasure,  without  prejudice  to  any  third  pennon  who  may  have 
a  better  right,  on  condition  that  they  should  observe  and  fulfil  the 
requisitions  of  the  land  regulations  formed  and  published  by  the  in- 
tendancy  on  the  seventeenth  of  July,  1799,  as  far  as  the  local  sitaa* 
tion  and  quality  of  the  land  will  permif 
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According  to  Spanish  usages  and  regulations,  the  grant  to  Forbes 
and  Co.  was  a  perfect  title,  and  as  such  binding  on  the  government 
of  Spain,  although  made  in  1807,  after  that  government  had  parted 
with  its  power  to  grant,  according  to  our  construction  of  the  treaty 
of  1803,^  the  limits  of  which  were  claimed  by  this  government  to 
extend  ecust  to  the  River  PerdicTo,  and  which  claim  has  been  up- 
held and  established  by  the  political  and  judicial  departments  of 
the  United  States.  The  first  conclusive  step  was  taken  by  congress 
as  early  as  1804,  when,  by  the  act  of  March  26,^  of  that  year,  it  was 
declared  that  aU  grants  made  by  the  Spanish  authorities  after  the 
1st  day  of  October,  1800,  (the  date  of  the  treaty  of  St.  Ildefonso,) 
should  be  held  and  deemed  to  be  void.  But  the  act  excepted  from 
its  operation  ^^any  bond  fide  grant  made  agreeably  to  the  laws, 
usages,  and  customs  of  the  Spanish  government,  to  an  actual  settler 
on  tiie  lands  so  granted  for  himself  and  for  his  wife  and  family ; '' 
and  also  excepted  ^^  any  honA  fide  act  or  proceeding  done  by  an 
actual  settler  agreeably  to  the  laws,  usages,  and  customs  of  the 
Spanish  government,  to  obtain  a  grant  for  lands  actually  settled 
on  by  the  person  or  persons  dedming  title  thereto,  if  such  settlement, 
in  either  case,  was  actually  made  prior  to  the  20th  day  of  December, 
1803."  Some  restrictions  were  imposed  on  actual  settlers  in  regard 
to  quantity,  that  have  no  application  to  the  grant  of  Forbes  and  Co. 

The  Spanish  grant  recites  that  Forbes  and  Co.  had  been  settled 
on  the  land  granted,  and  that  it  had  been  occupied  and  cultivated 
by  them  since  the  year  1796,  and  up  to  the  date  of  the  grant,  and 
such  was  the  proof  made  before  our  commissioner,  and  therefore 
the  "  proceeding,"  by  which  the  imperfect  title  of  Forbes  and  Co. 
was  completed,  was  within  the  second  exception  of  the  act  of  1804. 
That  the  grant  made  by  the  Intendant-Greneral  Morales,  in  1807, 
was  in  itself,  unaided  by  the  sanction  of  congress,  a  valid 
title,  we  do  not  •assert;  but  being  reported  on  by  the  [•692] 
commissioner  as  a  title  complete  in  form,  according  to 
the  usages  and  laws  of  Spain,  and  recognized  and  sanctioned 
by  congress  as  a  perfect  title  by  the  act  of  1819,^  the  courts  of 
jobtice  are  concluded  by  the  action  of  the  political  department, 
and  bound  to  pronounce  the  grant  to  Forbes  and  Co.  a  perfect 
title  in  substance  as  well  as  form,  because  the  daim  was  within 
the  exclusive  jurisdiction  of  the  political  department  in  1819,  when 
congress  acted  on  it.  Such  is  the  well-established  doctrine  of  this 
coturt,  as  will  be  seen  by  the  cases  of  Chouteau  v.  Eckhart,  2  How. 
344 ;  Mackay  v.  Dillon,  4  ibid.  421 ;  and  especially  that  of  Les  Bois 
!?«  Bramell,  4  ibid.  461. 

*  8  Stats,  at  Laige,  200.  >  2  lb.  287.  9Slbi489. 
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Nor  did  the  grant  of  Forbes  and  Co.  require  any  further  step  to 
perfect  its  boundary.  This  being  the  primd  facie  condition  of 
Forbes  and  Co.'s  grant,  the  next  inquiry  is,  whether  those  claiming 
under  Kennedy's  title  were  in  a  condition,  on  the  trial  in  the  state 
court,  to  call  the  plaintiff's  title  in  question. 

The  defendants  below  claimed  by  virtue  of  an  act  of  congress, 
passed  March  2, 1829,^  confirming  an  incomplete  Spanish  concession 
made  to  Thomas  Price.  By  the  fourth  section  of  the  confirming  act 
of  1829,  it  is  provided,  <<  That  the  confirmations  of  all  the  claims  pro- 
vided for  by  this  act  shall  amount  only  to  a  relinquishment  forever, 
on  the  part  of  the  United  States,  of  any  claim  whatever  to  the 
tracts  of  land  and  town  lots  so  confirmed,  and  that  nothing  herein 
contained  shall  be  construed  to  affect  the  claim  or  claims  of  any 
individual  or  body  politic  or  corporate,  if  any  such  there  be." 

And  by  the  fifth  section  of  said  act,  the  register  and  receiver  of  the 
land-office  at  St  Stephens  were  invested  with  power,  within  their 
district,  to  direct  the  manner  in  which  all  claims  to  lands  and  town 
lots  which  had  been  confirmed  by  that  act  should  be  located  and 
surveyed ;  having  reference  to  the  laws,  usages,  and  customs  of  the 
Spanish  government  on  the  subject,  and  also  to  the  mode  adopted 
by  the  government  of  the  United  States,  pursuant  to  the  act  of 
March  3,  1803.^  And  by  section  sixth,  certificates  of  confirmation 
and  patents  were  ordered  to  be  granted  for  all  lands  and  town  lots 
confirmed  by  the  act 

According  to  the  act,  the  claim  of  Joshua  Kennedy  (representative 
of  Thomas  Price)  was  duly  surveyed  on  the  2d  of  February,  1836, 
and  in  May,  1837,  a  patent  was  taken  out  by  Kennedy  for  the  land 
described  in  the  survey.  The  calls  in  the  patent,  having  any  connec- 
tion with  the  present  controversy,  are  as  follows :  ^^  Thence  north, 
69^  5^  east,  15  chains  44  links,  to  the  ancient  margin  of  the 
[  •  593  ]  River  Mobile,  being  *  34J  links  west  of  the  south  angle  of 
St  liouis  and  Water  streets ;  thence  north,  66®  west,  nine 
chains  and  seventy-six  links,  to  the  southeast  corner  of  the  Orange 
Grove  tract  granted  to  John  Forbes  and  Co."  The  next  line  runs 
north,  82®  west,  with  the  southern  boundary  of  Forbes  and  Co.'s  tract 

The  southeast  corner  of  the  Orange  Grove  tract  is  an  iron-bound 
stake,  well  known,  and  from  which  the  Spanish  survey  made  by 
Collins  runs  due  north,  and  from  that  line  east  to  the  channel  of  the 
river  the  land  was  added  by  the  grant  of  the  Intendant^Gteneral 
Morales,  in  1807. 

The  line  of  Kennedy's  grant  fronting  towards  the  river  runs  66® 
west  of  north ;  and  it  is  contended  that  Kennedy,  as  a  front  proprie- 

>  4  Stats,  fit  Large,  858.  1 2  lb.  229. 
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tor,  is  entitled  to  claim  a  riparian  right  to  the  channel  of  the  river, 
according  to  lines  drawn  at  right  angles  to  the  front  line  and  from 
each  terminus  thereof,  unless  some  other  claim  shall  interfere ;  and  it 
is  insisted  that  the  addition  made  to  Forbes  and  Co.'s  grant  in  1807 
cannot 'hinder  the  assertion  of  Kennedy's  riparian  right,  because  the 
addition  was  made  after  Spanish  authority  ceased,  and  for  so  much 
the  grant  of  1807  is  void,  and  being  out  of  the  way,  Forbes  and  Co. 
can  only  claim  as  front  proprietors,  riparian  rights,  in  like  manner  that 
Kennedy  himself  claims  ;  and  to  extend  Forbes's  southern  line  east, 
and  Kennedy's  lines  at  right  angles,  as  above  stated,  would  produce 
a  conflict  of  riparian  rights  incident  to  the  respective  grants,  the  lines 
crossing  each  other  at  the  iron-bound  stake,  forming  an  acute  angle 
at  the  stake,  and  widening  towards  the  channel  of  the  river;  and  this 
angle,  it  is  assumed  by  those  claiming  under  Kennedy's  grant,  should 
be  divided  between  the  two  grants,  but  in  what  proportions  we  are 
not  informed.  This  assumption  the  state  court  rejected,  and  held 
that  Forbes  and  Co.'s  grant  took  all  the  land  to  the  channel  of 
the  river  north  of  a  direct  extension  of  its  southern  boundary,  and 
thereby  cut  off  the  pretension  of  Kennedy  to  the  incident  of 
alluvion. 

Suppose  it  to  be  true  that  the  addition  made  to  Forbes  and  Cc's 
grant  in  1807  was  void,  for  want  of  authority  in  th«  Spanish  govern- 
ment, or  for  any  other  reason,  and  that  Kennedy's  gtvjit  was  entitled 
to  divide  the  alluvion  as  an  incident  to  it,  and  that  the  state  court 
improperly  rejected  his  claim,  and  wrongfully  adjudged  the  land  to 
Forbes  and  Co.;  conceding  all  these  assumptions,  can  this  court 
revise  and  reverse  the  decision  of  the  state  court  ?  The  controversy 
respecting  the  alluvion  drew  in  question  no  act  of  cong^ss,  nor 
any  authority  exercised  under  the  constitution  or  laws  of  the  United 
States,  and  therefore  the  decision  of  the  state  court  could  not  be 
opposed  either  to  the  laws,  or  to  any  authority  exercised 
under  the  laws,  *  of  the  United  States.  For  the  established  [  *  594  ] 
construction  and  application  of  the  twenty-fifth  section  of  . 
the  judiciary  act,  we  refer  to  the  cases  of  Crowell  v.  Randell,  10  Pet 
391,  398;  McKinney  r.  Carroll,  12  Pet.  68;  and  Armstrong  v. 
Treasurer  of  Athens  County,  16  Pet.  284.  In  this  case,  as  in  that 
of  McDonogh  r.  Millaudon,  3  How.  693,  the  state  courts  were  called 
on  to  construe  a  perfected  Spanish  title,  and  to  settle  its  limits  by 
applying  the  local  law,  and  having  done  so,  this  court  has  no 
authority  to  revise  the  judgment;  nor  can  we  see  how  the  case  would 
have  been  different  had  Forbes  and  Co.'s  grant  been  an  elder  patent 
emanating  from  the  United  States  directly ;  as  in  such  a  case  a  con- 
troversy concerning  the  incidents  of  alluvion  would  not  have  drawn 
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in  question  an  act  of  congress,  or  a  survey  made  according  to  an  act 
of  congress. 

We  deem  it  useless  to  examine  in  detail  the  instructions  proposed 
by  the  defendants  below,  and  rejected  by  the  court  The  only  one 
worthy  of  notice  was  that  which  rejected  Weakly's  survey  of  Forbes 
and  Co.'s  grant,  made  and  approved  in  1835.  It  could  not  change 
the  grant,  nor  affect  its  validity  in  any  degree,  and  could  only  be 
read  to  establish  boundary  as  a  matter  of  fact;  and  neither  its  ad- 
mission nor  rejection,  when  offered  for  such  purpose,  could  give 
this  court  jurisdiction,  no  matter  which  side  should  be  injured; 
and  so  this  court,  in  effect,  held  in  the  case  of  Mackay  v.  Dillon, 
4  How.  447.  The  survey  was  an  ex  parte  proceeding  for  the  pur* 
poses  of  the  land-office,  and  immaterial  to  Forbes  and  Co.'s  title. 

On  careful  examination,  we  are  of  opinion  that  no  one  question 
was  raised  and  decided  in  the  state  courts  that  gives  this  court 
jurisdiction  to  revise  such  decision;  and  that,  therefore,  the  case 
must  be  dismissed  for  want  of  jurisdiction. 

20  H.  622. 


Jaoob  Hugo  and  John  M.  Bandel,  Plaintiffs,  v.  The  Augusta  Insur* 
ANOE  AND  Banking  Company  of  the  City  of  Augusta. 

7  H. 595. 

Under  a  policy  on  freight  of  a  memorandnm  article,  warranted  free  from  average,  &c.,  the 
underwriter  is  .not  liable,  unless  there  was  a  destruction  in  specie  of  the  entire  cargo,  or 
unless,  if  sold  at  a  port  of  distress,  such  destruction  would  have  been  ineyitable,  from  the 
sea  damage,  before  it  could  hare  arrived  at  the  port  of  destination. 

Damage  to  the  vessel  will  not  amount  to  or  cause  a  loss  of  freight,  if  the  vessel  can  be 
repaired,  or  another  procured  at  the  port  of  necessity,  at  a  reasonable  expense  and  within 
a  reasonable  time,  so  as  to  carry  the  cargo  in  specie  to  the  port  of  destination. 

Cbrtificate  of  a  division  of  opinion  by  the  judges  of  the  drcuit 
court  of  the  United  States  for  the  district  of  Maryland. 

The  case  was  thus  stated  in  the  opinion  of  the  court 

This  is  an  action  upon  a  policy  of  insurance  on  the  freight  of  the 
bark  Margaret  Hugg,  at  and  from  Baltimore  to  Rio  JaneirO|  and  back 
to  Havana  or  Matanzas,  with  liberty  to  touch  and  stay  at  any  inter- 
mediate port  in  case  of  stress  of  weather,  or  for  the  purpose  of  irans- 
acting  business.     The  amount  $5,000 ;  premium,  $158.25. 

The  policy  contained  the  usual  memorandum,  enumerating  various 
articles  warranted  free  from  average,,  and  all  others  that  were  perish- 
able in  their  own  nature.  ^ 

About  four  hundred  tons  of  jerked  beef  were  shipped  on  board 
the  vessel  at  Montevideo,  which  were  to  be  delivered  in  good 
order  at  the    port  of    Matanzas  or  Havana   to    the   consignees, 
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*they  paying  freight     The  bill  of  lading  was  signed  the  [  *  596  ] 
25th  of  April,  1842. 

The  vessel  sailed  from  Montevideo  on  the  29th  of  April,  and,  after 
being  out  some  forty-seven  days,  encountered  a  storm,  and  was 
driven  on  Gingerbread  Gtound,  where  she  received  considerable  dam- 
age ;  the  rudder  was  broken  and  unshipped ;  and,  as  the  extent  of 
the  damage  could  not  be  ascertained,  it  was  deemed  prudent,  on 
consultation  with  the  captain  of  a  wrecking  vessel  and  Bahama 
pilot,  to  go  into  Nassau  for  the  purpose  of  a  survey  and  repairs.  The 
wind  was  fair  for  that  port,  but  strong  ahead  in  the  direction  of  Ma^ 
tanzas.  The  vessel  was  taken  in  charge  of  one  of  the  wreckers,  and 
arrived  at  Nassau  on  the  second  day,  about  the  20th  of  June,  and 
grounded  on  the  bar  while  entering  the  harbor,  and  under  the  charge 
of  the  king's  pilot,  and  sustained  a  good  deal  additional  damage. 

A  part  of  the  beef  had  been  thrown  overboard  to  lighten  the  ves- 
sel while  on  the  Gingerbread  Ground ;  and  a  much  larger  quantity 
while  on  the  bar  at  Nassau.  She  had  leaked  while  on  the  ground 
in  the  former  place,  so  that  it  was  necessary  to  work  the  pumps  every 
half  hour ;  and  at  the  latter,  there  was  seven  or  eight  feet  of  water 
in  the  hold,  with  some  fourteen  men  at  the  pumps. 

The  beef  was  so  much  damaged  by  the  sea^water  that  the  board 
of  health  at  Nassau  refused  to  allow  but  about  one  hundred  and 
fifty  tons  to  be  landed.  The  rest  vtras  ordered  to  be  carried  outside 
the  bar,  and  thrown  into  the  sea,  for  fear  of  disease ;  it  was  wet  and 
▼ery  much  heated,  some  of  it  so  changed  as  to  become  green,  and 
all  emitting  an  offensive  stench.  The  portion  allowed  to  be  landed 
was  wet  and  heated,  and  not  in  a  fit  condition  to  be  shipped ;  and 
the  board  of  health  recommended  to  the  authorities  that  it  should  be 
removed  as  soon  as  conveniently  could  be. 

The  vessel  was  surveyed  after  the  cargo  was  discharged,  and  it 
-was  found  that  the  rudder  was  entirely  broken  off,  the  forefoot  gone, 
and  the  keel  greatly  shattered  and  damaged ;  and  it  appears  to  be 
conceded  that  she  could  not  have  been  repaired  at  that  port  so  as  to 
have  carried  on  the  cargo,  and  that,  if  she  could,  it  would  have  cost 
more  than  half  her  value.  She  was  repaired  sufficiently  to  bring  her 
home  in  ballast.  It  also  appears  that  there  was  no  vessel  in  port 
that  could  be  procured  to  forward  on  the  remaining  cargo,  even  if  it 
had  been  in  a  condition  to  be  shipped. 

The  salvors  libelled  the  vessel  and  cargo  for  salvage  services  in  the 
vice-admiralty  court  of  the  Bahamas,  on  the  30th  of  June, 
1842,  to  which  the  master  put  in  an  answer,  on  the  7th  •of  [  *  597  ] 
July,  insisting  that  the  libellants  were  entitled  to  compen- 
sation for  pilotage  only,  and  not  for  salvage. 
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The  court,  on  the  18th  of  July,  decreed  |(2,100  salvage  to  tiie  Ubel- 
iants,  for  services  rendered  to  the  vessel  and  cargo.  Appraisers' of 
the  vessel  and  cargo  taken  on  shore  had  been  previously  appointed ; 
and,  on  an  examination  of  the  cargo,  it  was  found  to  be  so  much 
damaged,  and  in  such  a  condition,  that  they  advised  an  immediate 
sale,  as  it  was  deteriorating  in  value  daily. 

The  master  assented  to  a  sale  accordingly,  which  was  ordered  by 
the  court,  on  his  application,  on  the  1st  of  July.  The  net  proceeds 
amounted  to  $2,664.92.  The  time  occupied  in  an  ordinary  voyage 
from  Nassau  to  Matanzas  is  three  days,  and  to  Baltimore,  ten. 

It  was  proved,  by  several  masters  of  vessels,  that  the  navigation 
at  the  place  where  The  Margaret  Hugg  first  grounded,  and  was  vis- 
ited by  the  pilots,  was  very  hazardous,,  and  that,  under  similar  cir- 
cumstances, they  would  have  considered  it  their  duty  to  have  carried 
their  vessel  into  the  harbor  at  Nassau. 

The  regular  premium  for  insurance  of  freight  of  the  cargo,  covered 
by  the  policy  for  the  outward  voyage,  was  about  one  and  one  eighth 
per  cent. 

Upon  this  state  of  facts  appearing  at  the  trial,  the  following  ques- 
tions were  raised,  and  presented  to  the  court,  namely :  — 

1.  It  being  admitted  that  the  loss  is  to  be  adjusted  according  to 
the  terms  of  the  Baltimore  Insurance  Company,  if  the  jury  find  that 
jerked  beef  was  a  perishable  article  within  the  mecuiing  of  the  policy, 
are  the  defendants  liable  as  for  a  total  loss  of  freight,  unless  the  entire 
cargo  was  so  totally  destroyed  that  no  part  of  it  could  have  been 
carried  to  the  port  of  destination  even  in  a  deteriorated  and  valueless 
condition  ? 

2.  K  the  jury  find  that,  from  the  condition  of  that  portion  of  the 
cargo  sold  at  Nassau,  (occasioned  by  the  disasters  stated  in  the  testi- 
mony,) it  was  for  the  interest  of  the  insured  and  insurers  upon  the 
cargo  that  it  should  be  so  sold,  and  not  transported  to  Matanzas,  is 
the  plaintiff  entitled  to  recover  for  a  total  loss  of  freight,  provided  his 
own  vessel  could  have  been  repaired  in  a  reasonable  time,  so  as  to 
perform  the  voyage  in  safety ;  or  he  could  have  procured  another  ves« 
sel,  and  have  transmitted  to  the  port  of  destination,  in  its  deteriorated 
state;  the  portion  sold  at  Nassau  ?     And 

3.  Assuming  that  the  plaintiff  is  entitled  to  recover,  is  the  policy 
on  the  amount  mentioned  for  one  entire  voyage  round,  from  Balti- 
more out  and  home  again  ?  and  are  the  defendants  entitled  to  deduct 
from  the  amount  insured  the  freight  earned  in  the  voyage  from  Bai« 
timoreto  Rio  upon  the  outward  cargo? 

Mayer  and  Nelson^  for  the  plaintiffs. 
David  Stewart  and  Johnson^  contrsu 
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^  Nelson,  J.,  delivered  the  opinion  of  the  court,  after  [  *  604  ] 
reading  the  statement  prefaced  to  this  report 

The  first  point  certified,  upon  the  assumptions  stated,  involves  the 
question,  whether  the  underwriter  of  a  policy  upon  freight  of  goods 
warranted  free  from  average  is  liable,  as  for  a  total  loss,  unless  the 
goods  be  actually  destroyed  by  one  of  the  perils  insured  against;  so 
as  to  be  incapable  of  shipment  to  the  port  of  destination ;  or  whether 
a  total  loss  may  result  at  the  port  of  distress  from  the  goods  having 
been  so  much  damaged  that,  if  sent  on,  they  would  become  of  no 
▼alue  at  the  time  they  reached  the  port  of  destination ;  and  hence, 
instead  of  being  sent  on,  may  be  sold  for  the  benefit  of  whom  it  may 
concern. 

The  contract  of  insurance  upon  fireight  is,  that  the  goods  shall 
arrive  at  the  port  of  delivery  notwithstanding  the  perils  insured 
against;  and  that,  if  they  fail  thus  to  arrive,  and  the  owner  is  thereby 
unable  to  earn  his  freight,  the  underwriter  will  make  it  good. 

It  does  not  undertake  that  the  goods  shall  be  delivered  in  a  sound 
or  merchantable  state,  or  that  the  vessel  in  which  they  are  shipped 
shall  be  safe  against  the  dangers  of  the  sea,  but  that  it  shall  be  in 
the  power  of  the  insured  to  earn  his  freight ;  that  is,  that  the  perils 
insured  against  shall  not  prevent  the  ship  fi-om  earning  full  freight 
for  the  assured  in  that  voyage.  If  the  ship  and  cargo  remain,  not- 
withstanding the  disasters,  in  a  condition  to  continue  the  voyage,  it 
is  in  his  power  to  earn  freight,  and  he  is  bound  to  proceed ;  but  if 
damage  happens  to  either,  and  the  voyage  is  broken  up,  so  that  no 
freight  can  be  earned,  the  owner  is  entitied  to  recover,  as  for  a  total 
or  partial  loss,  according  as  he  may  or  may  not  have  earned  freight 
pro  ratd  Uineris. 

If  the  damage  happens  to  the  vessel,  and  that  can  be  repaired  at 
the  port  of  distress  in  a  reasonable  time,  and  at  a  reasonable  expense, 
it  is  the  duty  of  the  owner  to  make  the  repairs,  and  to  continue  the 
voyage  and  earn  his  freight ;  and,  on  the  other  hand,  if  the  damage 
happens  to  the  goods,  and  the  ship  be  in  a  capacity  to  proceed,  or,  if 
disabled,  another  c€m  be  procured  upop  reasonable  terms,  the  owner 
of  the  ship  will  still  be  entitled  to  perform  the  voyage  and  recover  his 
freight,  unless  the  goods  have  been  totally  destroyed.  In  every  case, 
before  he  can  recover  of  the  underwriter,  he  must  show  that 
he  *  vtras  prevented  by  one  of  the  perils  insured  against  from  [  *  605  ] 
completing  the  voyage,  and  for  that  reason  had  frdled  to 
entire  himself  to  freight  from  the  shippers. 

The  first  point  certified  to  us  assumes  that  the  ship  was  capable 
of  carrying  on  the  cargo  to  the  port  of  delivery,  notwithstanding  the 
injuries  received ;  and  this  only  question  is,  whether  the  cargo  was  so 
VOL.  XVII.  27 
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much  damaged,  and  in  sach  a  condition,  as  to  have  dispensed  vntb, 
that  duty. 

In  the  case  of  memorandnm  articles,  the  exception  of  particnlar 
average  excludes  a  constructive  total  loss ;  and,  of  course,  the  prin- 
ciple which  allows  an  abandonment  where  the  loss  exceeds  half  the 
value,  does  not  apply.  There  must  be  an  actual  total  loss  of  the 
goods.  The  object  of  the  clause  is  to  protect  the  underwriter  fitom 
any  partial  loss  on  articles  of  a  perishable  nature,  which  are  liable  to 
inherent  decay  and  damage,  independently  of  the  damage  occasioned 
by  the  perils  insured  against ;  and  where  it  would  be  difficult,  if  not 
impossible,  to  distinguish  between  them.  In  case  of  a  total  loss, 
consequent  upon  the  happening  of  one  of  the  perils,  the  whole  dam- 
age is  presumed  to  have  arisen  from  that  cause,  and  thus  all  dispute 
is  avoided  as  to  the  origin  or  nature  of  the  loss. 

What  constitutes  a  total  loss  of  a  memorandum  article,  has  been 
the  subject  of  frequent  discussion,  both  in  the  courts  of  England  and 
this  country,  and  in  the  former  of  some  diversity  of  opinion ;  but,  in 
most  of  the  cases,  the  decisions  have  been  uniform,  and  the  principle 
governing  the  question  regarded  as  settied ;  and  that  is,  so  long  as 
the  goods  have  not  lost  their  original  character,  but  remain  in  specie, 
and  in  that  condition  are  capable  of  being  shipped  to  the  destined 
port,  there  cannot  be  a  total  loss  of  the  article,  whatever  may  be  the 
extent  of  the  damage,  so  as  to  subject  the  underwriter.  The  loss  is 
but  partial.  The  cases  are  numerous  on  the  subject,  and  will  be 
found  collected  in  Park  on  Marine  Ins.  c  b,  subd.  13,  p.  247;  2 
Phillips  on  Ins.,  c.  18,  p.  483 ;  and  3  Kent's  Com.  295, 296.  It  would 
be  useless  to  refer  more  particularly  to  them. 

The  only  doubt  that  has  been  expressed  in  respect  to  the  soundness 
of  this  rule,  is,  whether  a  destruction  in  value  for  all  the  purposes  of 
the  adventure,  so  that  the  objects  of  the  voyage  were  no  longer  worth 
pursuing,  should  not  be  regarded  as  a  total  loss  within  the  memo- 
randum clause,  as  well  as  a  destruction  in  specie.  But  although  this 
has  been  suggested  in  several  cases  in  England  as  a  proper  qualifica- 
tion, and  as  coming  within  the  obligation  of  the  underwriter,  there  is 
no  case  to  be  found  in  which  the  suggestion  has  received  the  sanc- 
tion of  judicial  authority. 

In  this  country  the  rule  has  been  uniform,  that  there  must 
[  *  606  ]  *  be  a  destruction  of  the  article  in  specie,  as  will  be  seen  by 
a  reference  to  the  following  authorities.  Maggrath  v.  Church, 
1  Caines,  196 ;  Neilson  v.  Col.  Ins.  Co.  3  ibid.  108 ;  Le  Roy  v. 
Qouverneur,  1  Johns.  Cas.  226 ;  Griswold  v.  New  York  Ins.  Co.  1 
Johns.  205,  Livingston,  J. ;  S.  C.  3  ibid.  321 ;  Saltus  v.  Ocean  Ins, 
Co.  14  ibid.  138 ;  Whitney  v.  N.  Y.  Firemen  Ins.  Co.  18  ibid.  208, 
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Brooke  v.  Louis.  State  Ins.  Co.  4  Martin,  N.  S.  640 ;  S.  C.  5  ibid. 
530;  Morean  v.  U.  S.  Ins.  Co.  1  Wheat  219;  McGraw  v.  Ocean 
Ins.  Co.  23  Pick.  405 ;  3  Sumner.  544 ;  1  Story,  342. 

Whether  the  test  of  liability  is  made  to  depend  upon  the  destruc- 
tion in  specie,  or  in  value,  would,  we  are  inclined  to  think,  as  a  gen- 
eral rule,  make  practically  very  little,  if  any,  difference  ;  for  while  the 
goods  remain  in  specie,  and  are  capable  of  being  carried  on  in  that 
condition  to  the  destined  port,  it  will  rarely  happen  that,  on  their 
arrival,  they  will  be  of  no  value  to  the  owner  or  consignee.  The 
proposition  assumes  a  complete  destruction  in  value,  otherwise  the 
uncertainty  attending  it  would  be  an  insuperable  objection ;  and,  in 
that  view,  it  may  be  a  question  even  if  the  degree  of  deterioration 
would  not  be  greater  to  constitute  a  total  loss  than  is  required  under 
the  present  rule. 

The  rule  as  settled  seems  preferable,  for  its  certainty  and  simplicity, 
and  as  affording  the  best  security  to  the  underwriter  against  the 
strong  temptation  that  may  frequently  exist  on  the  part  of  the  master 
and  shipper,  to  convert  a  partial  into  a  total  loss. 

Mr.  Park,  in  speaking  of  the  case  of  Cocking  v.  Fraser,  4  Doug. 
295,  a  leading  one  in  the  establishment  of  the  rule,  observes  that  the 
wisdom  of  the  decision  is  apparent ;  for,  otherwise,  it  would  be  a 
constant  temptation  to  the  assured,  whenever  a  cargo  of  this  descrip- 
tion was  likely  to  reach  the  port  of  destination  in  an  unsound  state, 
to  throw  the  loss  upon  the  underwriters,  by  voluntarily  giving  up  the 
farther  prosecution  of  the  voyage,  to  which  they  were  not  liable  by 
the  terms  of  the  memorandum.    1  Park,  249. 

The  rule,  it  will  be  observed,  as  we  have  stated  it,  contemplates 
the  arrival  of  the  goods,  or  some  part  of  them,  in  specie,  at  the  port 
of  delivery  ;  or  that  they  were  capable  of  being  shipped  to  that  port 
in  specie.  And  hence,  if  the  commodity  be  damaged  so  that  it 
would  not  be  allowed  to  remain  on  board  consistently  with  the  health 
of  the  crew,  or  safety  of  the  vessel,  or  if  permission  be  refused  to  land 
the  same  by  the  public  authorities  at  the  port  of  distress  for  fear  of 
disease,  and,  for  these  and  like  causes,  should,  from  necessity,  be 
destroyed  by  being  thrown  overboard,  notwithstanding  the 
article  existed  *  in  specie,  and  might  have  been  carried  on  in  {  *  607  ] 
that  condition,  there  would  still  be  a  total  loss  within  the 
meaning  of  the  policy.  In  the  cases  supposed,  it  is  as  effectually 
destroyed  by  a  peril  insured  against,  as  if  it  had  gone  to  the  bottom 
of  the  sea  from  the  wreck  of  the  ship.  The  same  result  follows,  also, 
if  the  goods  be  so  much  damaged  as  to  be  incapable  of  reaching  the 
port  of  destination  in  their  original  character. 

These  principles  are  either  stated  in,  or  are  fairly  deducible  from. 
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several  ciases,  but  especially  from  the  cases  of  Dyson  r.  Rowcroft,  3 
Bos,  &  PuL  474,  and  Roux  v.  Salvador,  3  Bing.  N.  C.  266,  and  S.  C. 
1  Bing.  N.  C.  626. 

In  Roux  v.  Salvador,  in  the  exchequer,  it  was  observed  that  the 
argument  rested  upon  the  position  that,  if,  at  the  termination  of  the 
risk,  the  goods  remained  in  specie,  however  damaged,  there  was  not 
a  total  loss ;  and  it  was  admitted  that  the  position  might  be  just,  if, 
by  the  termination  of  the  risk,  was  meant  the  arrival  of  the  goods  at 
their  place  of  destination  ;  but  that  there  was  a  fallacy  in  applying 
those  words  to  the  termination  of  the  adventure  before  that  period  by 
a  peril  of  the  sea,  as  the  object  of  the  policy  is  to  obtain  an  indemnity 
for  any  loss  that  the  assured  might  sustain  by  the  goods  being  pre- 
vented by  the  perils  of  the  sea  from  arriving  in  safety  at  the  port  of 
destination. 

It  was  also  remarked,  that  if  the  goods  once  damaged  by  the  penis 
of  the  sea,  and  necessarily  landed  before  the  termination  of  the 
voyage,  were,  by  reason  of  that  damage,  in  such  a  state,  though  the 
species  be  not  utterly  destroyed,  that  they  could  not  with  safety  be 
reshipped  into  the  same  or  any  other  vessel,  or,  if  it  was  certain  that 
before  the  termination  of  the  original  voyage  the  species  itself  would 
disappear,  in  any  of  these  cases,  the  circumstance  of  their  existence 
in  specie  at  the  forced  termination  of  the  risk,  was  of  no  impor- 
tance. 

The  jury  had  found  in  that  case  that  the  hides  were  so  far  damaged 
by  a  peril  of  the  sea  that  they  never  could  have  arrived  at  the  port 
of  destination  in  the  form  of  hides ;  and  as  the  destruction  was  not 
complete  when  they  were  taken  out  of  the  vessel  at  the  port  of  dis- 
tress, they  became,  in  their  then  condition,  a  salvage  for  the  benefit 
of  the  party  who  was  to  sustain  the  loss. 

In  respect  to  the  first  point,  therefore,  the  court  direct  that  it  be 
certified  to  the  circuit  court,  that,  if  the  jury  find  that  the  jerked  beef 
was  a  perishable  article  within  the  meaning  of  the  policy,  the  de- 
fendant is  not  liable  as  for  a  total  loss  of  the  freight^  unless  it  appears 
that  there  was  a  destruction  in  specie  of  the  entire  cargo,  so  that  it 
had  lost  its  original  character  at  Nassau,  the  port  of  distress, 
[  •  608  ]  or  that  a  total  destruction  would  *  have  been  inevitable  from 
the  damage  received,  if  it  had  been  reshipped  before  it  could 
have  arrived  at  Matanzas,  the  port  of  destination. 

The  second  point  certified  assumes  that  the  vessel,  notwithstanding 
the  disaster,  was  in  a  condition  to  carry  on  the  cargo,  or  that  another 
could  be  procured;  and  the  question  is,  whether  the  plaintiff  is  enti- 
tled to  recover,  as  for  a  total  loss  of  freight,  if  it  appeared  that  it  was 
for  the  interest  of  the  insured  and  insurer  of  the  cargo,  on  account  of 
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the  damaged  condition  of  the  portion  sold,  that  it  should  have  been 
Bold,  and  not  earned  on  to  Matanzas,  the  port  of  delivery. 

Many  of  the  considerations  stated  in  our  examination  of  the  first 
point  certified  have  a  direct  application  to  this  one ;  as  it  there 
appears  that  the  interest  of  thc^insured,  or  of  the  underwriter  of  the 
cargo,  is  not  taken  into  the  account,  nor  in  any  way  regarded  in  de- 
termining whether  or  not  a  total  loss  of  the  freight  has  happened  from 
any  of  the  perils  insured  against,  but  whether  there  has  been  a  de* 
struction  of  the  entire  cargo  in  specie,  or  such  damage  received  as 
would  inevitably  prevent  the  arrival  of  any  portion  of  it  in  specie  at 
the  destined  port. 

The  interest  of  the  owner  of  the  cargo  may  frequently  be  adverse 
to  that  of  the  owner  of  the  ship ;  for  although  the  goods  remain  in 
specie,  and  in  that  condition  capable  of  being  carried  on,  it  may  be 
for  the  interest  of  the  owner,  or  of  the  insurer  of  the  cargo,  to  have  it 
sold  in  its  then  damaged  state  at  the  intermediate  port,  instead  of 
taking  the  risk  of  further  deterioration.  But,  in  that  case,  the  owner, 
or  those  representing  him,  must  act  upon  their  own  responsibility ; 
for,  if  he  elects  to  receive  the  goods  voluntarily  at  a  place  short  of  the 
port  of  destination,  he  is  responsible  for  the  freight.  The  loss  cannot 
be  total  or  partial  at  his  will,  or  as  his  interest  may  dictate. 

It  was  said  in  Griswold  v.  New  York  Ins.  Co.  328,  (which  was 
an  action  on  a  policy  on  freight,)  that  whether  it  would  have  been 
wise  or  foolish  in  the  shipper  to  have  sent  on  the  flour  in  the  con- 
dition it  was  in,  was  a  question  not  to  be  put  to  the  plaintifi*s.  It 
was  none  of  their  concern.  The  risk  of  the  value  of  the  cargo  at  the 
port  of  delivery,  lay  with  the  owners  of  the  cargo.  All  that  the  plain- 
tifis  had  to  do  by  their  contract,  was  to  provide  the  means  to  take  on 
the  cargo,  by  repairing  their  ship,  or  procuring  another. 

Other  considerations  may  arise  as  between  the  owner  and  insurer 
of  the  cargo,  but  it  is  not  important  now  to  go  into  them. 

On  looking  into  the  facts  in  this  case,  it  will  be  seen  that  the  por- 
tion of  the  beef  landed  at  Nassau,  and  sold,  was  wet  and  heated; 
and  that  the  board  of  health  had  recommended  to  the 
*  authorities  that  it  should  be  removed  as  soon  as  it  conven-  [  *  609  ] 
iently  could  be  without  too  great  a  sacrifice  of  the  property. 
It  is  obvious,  therefore,  that  the  perishable  condition  of  the  article 
must  be  taken  into  consideration  in  deciding  upon  the  obligation  of 
the  master,  in  the  emergency,  to  repair  his  vessel,  or  to  procure 
another,  for  the  purpose  of  sending  it  on  to  the  port  of  delivery.  If 
it  should  be  made  to  appear  that  the  repairs  or  procurement  of  another 
vessel  would  necessarily  produce  such  a  retardation  of  the  voyage  as 
^rould,  in  all  probability,  occasion  a  destruction  of  the  article  in 

27» 
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specie  before  it  cotdd  arrive  at  the  port  of  destination^  or,  from  its 
damaged  condition,  could  not  be  reshipped  ill  time  consistently  with 
the  health  of  the  crew  or  safety  of  the  vessel,  or  would  not  be  in  a  fit 
condition  from  pestilential  effluvia,  or  otherwise,  to  be  earned  on,  it 
then  was  the  duty  of  the  master  to  sgll  the  goods  for  the  benefit  of 
whom  it  might  concern. 

The  cargo  being  in  a  perishable  condition,  the  extent  of  the  repairs, 
or  difficulty  of  procuring  another  vessel,  and  consequent  delay  attend- 
ing the  same,  are  material  considerations  influencing  his  judgment  in 
deciding  upon  the  necessity  of  a  sale ;  for  it  would  be  unreasonable 
to  require  him  to  subject  his  owner  to  this  expense,  when,  at  the  same 
time,  a  strong  probability  existed  that  the  cargo  would  not  be  in  a 
condition  to  be  reshipped.  18  Johns.  208 ;  6  Cow.  270 ;  1  Bing.  N. 
C.  526;  3  ibid.  266;  3  Brod.  &  Bing.  97;  S.  C.  6  Moore,  288; 
6  Taunt  383;  1  Holt,  48;  3  Kent's  Com.  212,  213;  2  Phillips,  331 
et  seq. 

The  quantity  and  value  of  the  portion  saved  are  also  material 
circumstances  to  be  considered  in  exercising  a  sound  discretion  in 
respect  to  the  extent  of  the  repairs  required  to  be  made,  or  of  expense 
in  the  procurement  of  another  vessel,  with  a  view  to  the  earning  of 
salvage  for  the  benefit  of  the  underwriter  on  freight.  The  owner  of 
the  cargo  is  Uable  for  any  increased  freight  arising  from  the  hiie  of 
another  vessel;  and  unless  it  can  be  procured  at  an  expense  not 
exceeding  the  amount  of  the  freight  to  be  earned  by  completing  the 
voyage,  the  underwriter  on  freight  -has  no  right  to  insist  upon  this 
duty  of  the  master.  Beyond  this,  it  becomes  a  question  between 
him  and  the  owner  or  underwriter  of  the  cargo.  3  Kent^s  Com.  212; 
Shipton  V.  Thornton,  9  Adolph.  &  Ellis,  314 ;  Searle  v.  Scovel,  4 
Johns.  Ch.  218 ;  American  Ins.  Co.  v.  Center,  4  Wend.  46 ;  2  Phil- 
lips, 216. 

In  respect  to  the  second  question,  therefore,  we  direct  it  to  be  oer- 
tified  to  the  circuit  court,  if  the  jury  find  that,  from  the  condition 
of  that  portion  of  the  cargo  sold  at  Nassau,  it  was  for  the 
[  *  610  ]  interest  of  the  insured  and  insurers  of  the  cargo  *tbat  it 
should  have  been  so  sold,  and  not  transported  to  Matanzas, 
still,  the  plaintiffs  are  not  entitled  to  recover  as  for  a  total  loss  of 
freight,  provided  their  own  vessel  could  have  been  repaired  in  a 
reasonable  time,  and  at  a  reasonable  expense,  so  as  to  perfomi  the 
voyage,  or  they  could  have  procured  another  at  Nassau,  the  port  of 
distress,  and  have  transshipped  the  portion  sold  in  specie  to  the  foit 
of  destination. 

The  third  question  is,  assuming  that  the  plaintiff  are  entitled  to 
recover,  is  the  policy  on  the  amount  mentioned  for  one  entire  voyage 
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round  firom  Baltimore  out,  and  home  again ;  and  are  the  defendants 
entitled  to  deduct  from  the  amount  insured  the  freight  earned  in  the 
voyage  from  Baltimore  to  Rio  upon  the  outward  cargo. 

The  policy  provides,  that  the  defendants,  in  consideration  of 
(156.25,  agree  to  insure  the  plaintiffs,  &c.,  on  freight  of  the  bark 
Margaret  Hugg,  at  and  firom  Baltimore  to  Rio  Janeiro  and  back  to 
Havana  or  Matanzas,  or  a  port  in  the  United  States,  &c.,  to  the 
amount  of  $5,000  upon  all  kinds  of  lawful  goods,  &c.,  beginning 
the  adventure  upon  the  said  freight  firom  and  immediately  following 
the  lading  thereof  aforesaid  at  Baltimore,  and  continuing  the  same 
until  the  ssdd  goods,  wares,  and  merchandise  shall  be  safely  landed 
at  the  port  aforesaid. 

It  is  insisted,  on  the  part  of  the  defendants,  that  the  voyage  insured 
is  one  entire  voyage  firom  Baltimore  out  to  Rio  Janeiro,  and  then  to 
Matanzas,  or  home ;  and  that  they  are  entitled  to  a  deduction  of  the 
fireight  earned  on  the  outward  cargo  firom  Baltimore  to  Rio. 

The  court  are  of  opinion,  that,  upon  a  true  construction  of  the 
policy,  the  insurance  was  upon  every  successive  cargo  that  was 
taken  on  board  in  the  course  of  the  voyage  out  and  home,  and  is 
to  be  applied  to  the  fireight  at  risk  at  any  time,  whether  on  the  out- 
ward or  homeward  passage.  This  was  the  construction  given  to 
these  terms  in  a  fireight  policy  in  Davy  ik  Hallett,  3  Caines,  16,  and 
The  Columbian  Ins.  Co.  v.  Catlett,  12  Wheat.  383.  The  insurance 
was  regarded  as,  in  effect,  covering  freight  upon  separate  voyages 
ont  and  home,  to  the  amount  of  the  valuation ;  and  in  the  former 
case  the  payment  of  double  premiucn  was  deemed  a  pretty  sure 
index  to  the  intent  of  the  parties  that  the  policy  should  attach  on  the 
outward  or  homeward  fireight  according  to  events,  and  was  to  be 
valid  and  operative  as  long  as  there  was  aliment  to  keep  it  alive. 
All  the  considerations  urged  in  favor  of  this  construction  in  the  cases 
leferred  to  apply  with  equal  force  to  the  policy  in  question. 

The  court  direct,  therefore,  that  it  be  certified  to  the 
circuit  *  court,  that,  assuming  the  plaintif&  are  entitled  to  [  *  611  ] 
recover,  the  defendants  are  not  entitled  to  deduct  firom  the 
insured  the  fireight  earned  on  the  voyage  firom  Baltimore  to  Rio  upon 
the  outward  cargo,  as  the  policy  is  not  for  one  entire  voyage  round 
from  Baltimore  out,  and  home. 

i2  H.  111. 
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Philip  Peck  and  William  Bellows,  CopartDers,  trading  tinder 
the  Firm  of  Philip  Peck  and  Company,  Plaintifis  in  Enor,  v, 
John  S.  Jenness,  John  Gage,  and  John  E.  Lton,  trading  nnder 
the  Name  and  Firm  of  Jenness,  Gage,  and  Company,  Defendants 
in  Error. 

7  H.  613. 

An  attachment  on  meme  process,  under  the  laws  of  New  Hampshire,  creates  a  lien,  pro* 
tected  by  the  proviso  of  the  second  section  of  the  bankrupt  act  of  1841,  (5  Stats,  at  Lsige, 
442,)  and  not  defeasible  by  the  interposition  of  the  plea  of  a  dischai^  of  the  bankrapt 

*  in  bar  of  the  action. 

Over  a  suit  pending  in  the  court  of  common  pleas  of  the  State  of  New  Ebunpshirei  or  asj 
question  involved  therein,  the  district  court  of  the  United  States  sitting  in  baakroptcj, 
could  exercise  no  control,  either  directly,  or  by  enjoining  the  plaintiff. 

The  case  is  stated  in  the  opinion  of  the  court. 
C.  B.  Ooodrichy  for  the  defendants  in  error. 
No  counsel  contrd. 

[  •  618  ]      *  Grier,  J.,  delivered  the  opinion  of  the  court 

The  defendants  in  error,  Jenness,  Gage,  and  Co.,  insti- 
tuted this  suit  against  Philip  Peck  and  William  Bellows,  in  die 
court  of  common  pleas  of  Cheshire  county.  New  Hampshire,  demand- 
ing the  sum  of  $2,000,  for  goods  sold  and  delivered.  The  action 
was  served  according  to  the  practice  of  that  State,  on  the  10th  of 
October,  1842,  by  the  attachment  of  the  goods,  chattels,  and  lands 
of  the  defendants.  The  cause  was  continued  till  April  term,  1844, 
when  Aaron  P.  Howland,  assignee  in  bankruptcy  of  each  of  the 
defendants,  was,  on  motion,  admitted  by  the  court  to  come  in  and 
defend  in  their  names.  He  pleaded  severally  their  application  to  the 
district  court  of  the  United  States,  at  Portsmouth,  on  the  26lli  of 
November,  1842,  for  the  benefit  of  the  bankrupt  law;^  on  which  they 
were  decreed  bankrupts,  on  the  28th  day  of  December,  1842.  That 
Howland  was  appointed  assignee,  and  that  defendants  severally 
received  a  certificate  of  discharge  on  the  21st  of  June,  1843. 

To  these  pleas  the  plaintiffs  below  replied,  that,  before  the  filing 
of  said  petitions  by  the  defendants,  to  wit,  on  the  8th  of  October, 
1842,  the  plaintif&  in  good  faith  sued  and  prosecuted  out  of  the 
court  of  common  pleas  their  writ  of  attachment  against  the  defend- 
ants for  a  just  debt ;  by  virtue  of  which  the  sheriff  attached  and  took 
into  his  custody  and  possession,  as  security  for  such  judgment  as  the 
plaintiffs  in  their  said  suit  might  obtain,  certain  goods  and  chattels 
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on  a  schedule  annexed,  and  now  retains  the  custody  thereof;  and 
therefore  pray  judgment  to  be  levied  of  the  same. 

To  this  replication  the  defendants  rejoined,  that  Howland,  the 
assignee,  on  the  25th  of  July,  1843,  presented  to  the  district  court 
of  the  United  States  a  petition,  setting  forth  the  plaintiffs' 
attachment  of  the  goods,  and  averring  that  such  *  attach-  [  *  619  ] 
ment  was  not  a  valid  lien  on  the  said  goods,  and  that  there- 
fore the  sherifT  had  no  right  to  detain  them ;  and  prayed  the  court  to 
order  and  decree  that  the  sheriff  should  deliver  the  goods  to  the 
assignee,  or  account  for  their  value ;  and  that  the  court,  after  notice 
to  the  parties  and  hearing,  had  decreed  accordingly. 

To  these  rejoinders  the  plaintiffs  demurred ;  and  the  court  of  com- 
mon pleas  entered  their  judgment,  as  foUows :  "  That  the  plaintifis 
recover,  against  the  said  Philip  Peck  and  William  Bellows,  $1,818.87, 
damages  and  costs  of  suit;  which  sums  are  to  be  levied  only. of  the 
goods  and  chattels  and  estate  of  the  defendants  attached  upon  the 
plaintiff'  writ  aforesaid,  and  described  in  the  plaintifEs'  said  replica- 
tions, and  not  otherwise." 

This  judgment  of  the  court  of  common  pleas  was  removed  by  writ 
of  error  to  the  superior  court  of  judicature  of  the  State  of  New  Hamp- 
shire, at  the  instance  of  the  defendants ;  and,  on  hearing  the  judgment 
of  the  court  below,  was  affirmed. 

The  defendants,  now  plaintiffs  in  eltor,  then  prosecuted  their  writ 
of  error  to  this  court,  under  the  twenty-fifth  section  of  the  judiciary 
act  of  1789.^  As  the  record  show^  that  the  highest  court  of  judica- 
ture of  the  State  of  New  Hampshire  has  decided  against  a  title 
claimed  under  a  statute  of  the  United  States,  it  is  clearly  a  proper 
case  for  the  revision  of  this  court  Various  questions  have  been 
made  on  the  argument  of  this  case,  as  to  the  regularity  of  the  bank- 
rapt  proceedings,  and  the  validity  of  the  certificates  of  discharge  set 
forth  in  the  pleas  of  the  defendants  below.  But  we  do  not  think  it 
necessary  to  notice  them ;  and  shall  therefore  assume  that  the  bank- 
rapt  proceedings  are  regular,  and  properly  set  forth  in  the  pleas. 

I.  The  first  question  that  will  present  itself  for  our  consideration 
will  be,  whether  the  replication  of  the  plaintiffs  below  sets  forth  mat- 
ter in  avoidance  of  the  plea  which  will  entitie  them  to  the  judgment 
prayed  for,  and  afterwards  rendered  by  the  court.  In  order  to  test  its 
sufficiency,  we  must  first  inquire,  whether  an  attachment  of  property 
under  the  process  peculiar  to  New  Hampshire  and  some  other  States 
creates  a  lien  or  security  on  the  property  attached,  within  the  true 
meaning  and  intention  of  the  proviso  of  the  second  section  of  the 
bankrupt  act. 
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The  -words  of  this  proviso  are  as  follows :  ^^  And  provided,  also, 
that  nothing  in  this  act  contained  shall  be  constnied  to  annol,  destroy, 
or  impftir  any  lawful  rights  of  married  women,  or  any  hens, 
[  *620  ]  mortgages,  or  other  securities  on  property,  real  or  *  personal, 
which  may  be  valid  by  the  laws  of  the  States  respectively, 
and  which  are  not  inconsistent  with  the  provisions  of  the  second  aod 
fifth  sections  of  this  act." 

As  it  is  not  alleged  that  the  attachment  in  this  case  is  subject  to 
any  imputation  of  inconsistency  with  the  provisions  of  ttie  second 
and  fifth  sections  of  the  act,  it  vdll  not  be  necessary  to  give  them 
further  attention*  '  Taking  the  words  of  the  proviso,  disconnected 
with  this  exception,  they  are  of  the  most  general  and  expansive  char 
acter ;  ihey  are  equivalent  to  a  saving  of  all  liens  or  securities,  &c^ 
fifom  any  construction  of  the  act  that  shall  in  anywise  annul,  destroy, 
or  impair  them ;  and,  furthermore,  to  test  their  validity,  we  are  refeoed 
to  the  laws  of  the  States  respectively. 

At  common  kiw,  there  can  be  no  lien  without  possession.  It  is 
there  defined,  a  right  in  one  man  to  retain  that  which  is  in  lus  pos- 
session belonging  to  another,  till  certain  demands  of  him,  the  penon 
in  possession,  are  satisfied  Hammond  r.  Barclay,  2  East,  235.  In 
maritime  law,  liens  exist  independently  of  possession,  either  actoal 
or  constructive.  In  courts  of  equity,  the  term  lien  is  used  as  synon- 
jrmous  with  a  charge  or  incumbrance  upon  a  thing,  where  there  is 
neiiherjus  in  re,  nor  ad  remy  nor  possession  of  the  thing.  Hence  a 
judgment  which,  by  virtue  of  thQ  statute  of  Westminster  2d,  (com- 
monly called  the  statute  of  elegit,)  is  a  charge  upon  the  lands  of  the 
debtor,  is  called  in  courts  of  equity  in  England,  and  in  the  courts  of 
law  of  many  of  these  States,  a  lien ;  and  executions  which  bind  the 
personal  property  of  the  debtor,  after  their  delivery  to  the  sheriff,  aie 
termed  liens,  both  before  and  after  the  property  is  seized  and  taken 
into  the  custody  of  the  law  by  its  officer.  In  the  case  of  Waller  9. 
Best,  3  How.  Ill,  this  court  decided  that  in  Kentucky  the  creditor 
obtains  a  lien  upon  the  property  of  his  debtor  by  the  delivery  of  a  / 
fa.  to  the  sherifl^  and  this  lien  is  as  absolute  before  the  levy  as  after; 
and  that  a  creditor  is  not  deprived  of  this  lien  by  an  act  of  bank- 
ruptcy on  the  part  of  the  debtor,  committed  before  the  levy  is  made, 
but  after  the  execution  is  in  the  hands  of  the  sheriff;  and  ^*  it  is  unnec- 
essary," say  the  court,  ^'  to  remark  upon  the  cases  which  have  been 
decided  in  other  States,  or  in  England,  because  the  question  depends 
altogetiier  upon  the  law  of  Kentucky." 

It  would  be  an  arbitrary  and  fanciful  exposition  of  the  terms  of 
this  proviso  to  say  that  it  saved  common-law  liens,  and  not  statute 
liens;  Hens  after  judgment,  and  not  liens  before  judgment;  or  to 


DECEMBER  TERM,  1848.  828 

Peck  V.  JenneM.    7  H. 

assert  that  it  is  the  policy  of  the  bankrupt  act  to  save  the  lien  of  a 
factcxr  or  bailee,  while  it  annuls  that  of  the  judgment  or  execution 
creditor. 

*It  is  clear,  therefore,  that  whatever  is  a  valid  lien  or  [  *621  ] 
security  upon  property,  real  or  personal,  by  the  laws  of  any 
State,  is  exempted  by  the  express  language  of  the  act 
•    Let  us  inquire,  then,  whether  an  attachment  on  mesne  process  is  a 
?alid  lien  or  security  on  the  property  attached  by  the  laws  of  New 
Hampshire,  as  expounded  by  her  courts. 

This  species  of  process  is  peculiar  to  the  New  England  States. 
As  early  as  the  year  1660,  while  New  Hampshire  was  united  to  the 
Massachusetts  colony,  it  was  enacted,  that  ^<  henceforth  goods  attached 
upon  any  action  shall  not  be  released  upon  the  appearance  of  the 
party  or  judgment,  but  shall  stand  engaged  until  the  judgment  or  the 
execution  granted  on  the  same  be  discharged."  Charters  and  Ck>lony 
Laws,  51.  And  a  proviso  was  added  in  1659,  that,  when  execution 
was  not  taken  out  within  one  month  after  judgment,  the  attachment 
shall  be  released  and  void  in  law,  &c. 

The  earliest  provincial  legislation  of  New  Hampshire  adopted  the 
same  isystem,  which  has  been  continued  with  some  variations  to  the 
present  day.  In  1718,  they  describe  the  goods  attached  as  '*  security 
to  satisfy  the  judgment "  which  the  plaintiff  might  recover  on  the 
IriaL  Ftovinoial  Lav^  N.  H.  113.  In  the  statute  of  July,  1823,  and 
of  November  sessions,  1842,  c.  2,  the  charge  or  incumbrance  created 
by  an  attachment  is  denominated  a  lien. 

The  mode  of  proceeding  and  practice,  as  at  present  established, 
under  writs  of  attachment  in  the  State  of  New  Hampshire,  is  thus 
described  by  the  superior  court  of  that  State,  in  the  case  of  Kittaridge 
V.  Warren,  14  N.  Hetmp.  609. 

<*  In  an  attachment  of  personal  estate,  the  sheriff,  upon  the  service 
of  the  writ,  takes  the  possession  of  the  goods,  and  acquires  thereby  a 
special  property  in  them,  for  the  purpose  of  enforcing  and  protecting 
the  attachment,  and  the  rights  of  all  concerned  in  the  attachment 
and  in  the  goods.  He  is  then  accountable,  both  to  the  plaintiff  and 
to  the  defendant,  for  the  disposition  of  them.  If  the  plaintiff  obtains 
a  judgment,  they  are  seized  and  sold  upon  the  execution.  If  he  fails, 
they  are  returned  to  the  debtor.  Some  person  may  become  account- 
able for  them,  and  they  may  thus  go  back  into  the  hands  of  the 
debtor,  and  the  attachment  be  dissolved ;  the  sheriff  having,  by  means 
of  a  receipt  for  them,  the  security  of  some  third  person,  which  is  in 
that  case  to  be  made  available  to  the  creditor.  But  if  the  attach- 
ment is  not  dissolved,  it  fastens  itself  upon  the  goods,  as  a  charge  or 
incomlMranoe,  like  the  attachment  upon  real  estate,  and  the  avails  of 
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them  axe  jGrst  to  be  applied  to  the  satisfaction  of  the  judgment,  when 
recovered.  Subsequent  attachments  may  be  made  upon 
[  *622  ]  them  by  the  same  sheriff,  and  *  where  there  are  sevjeral  at- 
tachments, the  attaching  creditors  have  a  right  to  priority 
of  satisfaction,  so  far  as  those  goods  are  concerned,  not  by  priority 
of  judgment,  but  by  that  of  the  attachment  Poole  v.  Symonds,  1 
N.  Hamp.  292,  294;  Bissell  v.  Huntington,  2  ibid.  142;  Hackett  v.- 
Pickering,  5  ibid.  24;  Kittridge  v.  Bellows,  7  ibid.  428;  Clarke  v. 
Morse,  10  ibid.  238." 

The  statute  of  elegit  has  never  been  adopted  in  this  State,  and 
hence  a  judgment  is  not  treated  as  a  charge  or  lien  on  the  lands  of 
the  defendant,  and  the  reason  would  seem  to  be,  because  the  plain- 
tiff could  select  his  security  upon  specific  property  by  his  attachment 
at  the  commencement  of  his  suit,  and  hold  it  for  thirty  days  after 
judgment  for  the  purpose  of  satisfaction.  Hence  tiieir  courts  have 
denominated  the  charge  or  security  thus  obtained  a  lien.  See  Dunk- 
lee  V.  Fales,  6  N.  Hamp.  627;  Kittridge  v.  Bellows,  7  ibid-  427; 
Clarke  v.  Morse,  10  ibid.  238 ;  Burnam  v,  Folsom,  5  ibid.  568 ;  Kit- 
tridge V.  Warren,  14  N.  Hamp.  509 ;  Kittridge  v.  Emerson,  15  N. 
Hamp.  227,  &c. 

In  Massachusetts,  also,  the  charge  or  incumbrance  created  by  an 
attachment  is  denominated  a  lien.  See  9  Mass.  2l6;  Fettyplaoe 
V.  Dutch,  13  Pick.  392 ;  Arnold  v.  Brown,  24  Pick.  95 ;  Kilbom  v. 
Lyman,  6  Met.  299,  &c  In  Connecticut,  also,  see  Carter  v.  Champ- 
ion, 8  Conn.  549. 

Having  thus  shown  that  an  attachment  on  mesne  process  creates 
a  charge  on  the  property  attached  in  favor  of  the  plaintiff,  which  is, 
in  the  language  of  tiie  statutes  and  courts  of  New  Hampshire,  called 
a  security  and  a  lien,  it  will  be  unnecessary  to  notice  arguments 
which  have  been  urged  against  them  on  the  ground  of  then:  peculiar- 
ities or  distinctive  features.  The  mere  accidents  of  the  subject  can- 
not  alter  its  essence.  It  is  a  statute  lien,  and  therefore  as  much 
protected  by  the  general  language  of  the  proviso  as  a  common  law 
lien. 

II.  Could  this  lien  be  defeated  by  the  interposition  of  the  plea  of 
bankruptcy  as  a  bar  to  a  judgment  in  favor  of  the  plaintiff? 

By  the  4th  section  of  the  act,  it  is  declared,  that  ''  the  certificate  or 
discharge,  when  duly  granted,  shall,  in  all  courts  of  justice,  be  deemed 
a  full  and  complete  discharge  of  all  debts,  contracts,  and  other  engage- 
ments of  such  bankrupt  which  are  provable  under  this  act,  and  shall 
or  may  be  pleaded  as  a  full  and  complete  bar  to  all  suits  brought  in 
any  court  of  judicature  whatever."  And  it  is  contended,  as  the  lien 
of  the  attachment  was  defeasible,  and  could  only  be  rendered  abeo- 
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late  and  of  practical  benefit  to  the  plainti£f  by  the  recovery  of  a  judg- 
ment for  his  demand,  which  is  effectually  barred  by  the  plea,  that 
therefore  the  action  and  the  lien  must  fall  together. 

This  conclusion  would  be  undoubtedly  correct,  if  we  con- 
strue *this  section  of  the  act  by  itself,  and  without  regard  [  *  623  ] 
to  other  provisions  of  the  same  act. 

But  it  is  among  the  elementary  principles  with  regard  to  the  con- 
struction of  statutes,  that  every  section,  provision,  and  clause  of  a 
statute  shall  be  expounded  by  a  reference  to  every  other ;  and  if  pos- 
sible, every  clause  and  provision  shall  avail,  and  have  the  effect  con- 
templated by  the  legislature.  One  portion  of  a  statute  should  not  be 
construed  to  annul  or  destroy  what  has  been  clearly  granted  by 
another.  The  most  general  and  absolute  terms  of  one  section  may 
be  qualified  and  limited  by  conditions  and  exceptions  contained  in 
another,  so  that  all  may  stand  together. 

The  proviso  to  the  2d  section  of  this  act  declares,  "that  nothing 
in  this  act  contained  shall  be  construed  to  annul,  destroy,  or  impair," 
any  liens,  &c.  Here,  then,  is  an  absolute  prohibition  to  the  court  to 
construe  the  general  terms  of  the  4th  section  so  as  to  defeat  the  lien 
saved  by  the  second.  It  is  clear,  therefore,  that  the  court,  while  it 
grants  the  defendant  the  benefit  of  his  discharge,  must  do  it  in  such 
a  manner  as  not  to  impair  the  rights  saved  to  the  plaintiff.  All  liens, 
iwhether  by  mortgage  or  judgment,  by  common  law  or  by  statute,  are 
for  the  purpose  of  obtaining  satisfaction  of  some  debt  or  claim ;  and 
the  construction  of  the  fourth  section  which  would  treat  the  bankrupt's 
certificate  as  an  absolute  discharge  from  all  his  debts,  for  every  pur- 
pose, would  be  alike  destructive  of  them  all.  The  mortgagee,  the 
factor,  orv  the  bottomry  lender,  is  in  no  better  condition  than  the 
judgment  or  attachment  creditor.  And  an  attempt  to  make  a  dis- 
tinction between  them,  which  would  save  the  rights  of  one,  and  im- 
pair or  destroy  those  of  the  other,  would  be  judicial  legislation, — jus 
dare  J  not  jus  dicer  e.  In  order,  therefore,  to  give  full  effect  to  all  the 
provisions  of  the  act,  the  bankrupt's  certificate  must  be  made  to 
operate  as  a  discharge  of  his  person  and  future  acquisitions,  while,  at 
the  same  time,  the  mortgagees  or  other  lien  creditors  shall  be  per- 
xnitted  to  have  their  satisfaction  out  of  the  property  mortgaged  or 
subject  to  lien.  A  legal  right  without  a  remedy  would  be  an  anom- 
aly in  the  law. 

The  judgment  rendered  in  this  case  has  fully  attained  both  these 
objects.  While  it  discharges  the  defendant  from  personal  liability,  it 
saves  to  the  plaintiffs  below  their  remedy,  and  awards  their  satisfac- 
tion out  of  the  property  attached,  "  and  not  otherwise."  The  books 
are  full  of  precedents  for  such  a  judgment.     When  an  administrator 
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pleads  plene  administravUj  the  plaintiff  may  admit  the  plea,  and  take 

judgment  of  assets,  quando  acciderint.     When  the  defendant  pleads 

a  discharge  of  his  person  under  an  insolvent  law,  the  plain- 

[  *  624  ]  tiff  may  confess  the  *plea,  and  have  judgment  to  be  levied 

only  of  defendant's  future  effects.     1  Chitty,  PL  548. 

IIL  The  only  question  that  remains  to  be  considered  is,  whether 
the  rejoinder  of  the  defendants  below  is  a  sufficient  answer  to  the 
replication. 

It  sets  up,  by  way  of  avoidance  of  the  attachment  pleaded  in  the 
replication,  that  the  district  court  of  the  United  States,  on  the  peti- 
tion of  the  assignee,  and  on  notice  to  the  plaintiff  in  this  suit,  had 
decreed  that  this  attachment  was  not  a  lien  on  the  property  in  the 
custody  oj[  the  sheriff,  and  ordered  him  to  deliver  it  up  to  the  assignee, 
or  account  to  him  for  its  value.  It  does  not  pretend  to  show  how 
the  proceedings  in  the  court  of  common  pleas  had  been  removed  to 
the  district  court,  or  how  its  judgment  on  the  cause  pending  before  it 
could  be  thus  anticipated ;  nor  that  the  district  court  had  found  any 
means  of  enforcing  its  decree  by  compelling  the  sheriff  to  deliver  the 
property  attached  to  the  assignee,  and  thus,  in  effect,  destroy  the 
lien ;  but  it  seems  to  rely  on  the  decree  as  a  judgment  on  the  ques- 
tion, which  should  operate  by  way  of  estoppel  This  necessarily 
involves  the  inquiry,  whether  the  district  court  was  vested  with  any 
power  or  authority  to  oust  the  court  of  common  pleas  of  its  jurisdic- 
tion over  the  cause,  and  supersede  its  judgment,  by  this  summary 
proceeding. 

The  district  court  has  exclusive  jurisdiction  "  of  all  suits  and  pro- 
ceedings in  bankruptcy."  But  the  suit  pending  before  the  court  of 
common  pleas  was  not  a  suit  or  proceeding  in  bankruptcy;  and 
although  the  plea  of  bankruptcy  was  interposed  by  the  defendants, 
the  court  was  as  competent  to  entertain  and  judge  of  that  plea  as  of 
any  other.  It  had  full  and  complete  jurisdiction  over  the  parties  and 
the  sabject-matter  of  the  suit ;  and  its  jurisdiction  had  attached  more 
than  a  month  before  any  act  of  bankruptcy  was  committed.  It  was 
an  independent  tribunal,  not  deriving  its  authority  from  the  same 
sovereign,  and,  as  regards  the  district  court,  a  foreign  forum,  in  every 
way  its  equal.  The  district  court  had  im)  supervisory  power  over  it 
The  acts  of  congress  point  out  but  one  mode  by  which  the  judgments 
of  state  courts  can  be  revised  or  annulled,  and  that  is  by  this  court) 
under  the  25th  section  of  the  judicialry  act  In  certain  cases,  where 
one  of  the  parties  is  a  citizen  of  another  State,  he  has  the  privilege 
of  removing  his  suit  to  the  courts  of  the  United  States.  But  in  all 
other  respects,  they  are  to  be  regarded  as  equal  and  independent 
tribunals. 
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It  is  a  doctriae  of  law  too  long  established  to  require  a  citation  of 
anthoritiea,  that,  where  a  court  has  jurisdiction,  it  has  a  right  to 
decide  every  question  which  occurs  in  the  cause,  and  *  whether  [  *  625  ] 
its  decision  be  correct  or  otherwise,  its  judgment,  till  reversed, 
is  regarded  as  binding  in  every  other  court.;  and  that,  where  the 
jiudsdiction  of  a  court,  and  the  right  of  a  plaintiff  to  prosecute  his  suit 
in  it,  have  once  attached,  that  right  cannot  be  arrested  or  taken  away 
by  proceedings  in  another  court  These  rules  have  their  foundation, 
not  merely  in  comity,  but  on  necessity.  For  if  one  may  enjoin,  the 
other  may  retort  by  injunction,  and  thus  the  parties  be  without  rem- 
edy ;  being  liable  to  a  process  for  contempt  in  one,  if  they  dare  to 
proceed  in  the  other.  Neither  can  one  take  property  fiom  the  cus^ 
tody  of  the  other  by  replevin  or  any  other  process,  for  this  would 
produce  a  conflict  extremely  embarrassing  to  the  administration  of 
justice.  In  the  case  of  Kennedy  v.  The  Earl  of  Cassilis,  2  Swans., 
Ijoid  Eldon  at  one  time  granted  an  injunction  to  restrain  a  party 
from  proceeding  in  a  suit  pending  in  the  court  of  sessions  of  Scot- 
land, which,  on  more  mature  reflection,  he  dissolved ;  because  it  was 
admitted,  if  the  court  of  chancery  could  iii  that  way  restrain  proceed- 
ings IB  an  independent  foreign  tribunal,  the  court  of  sessions  vught 
equally  enjoin  the  parties  from  proceeding  in  chancery,  and  thus  they 
'would  be  unable  to  proceed  in  either  court  The  fact,  therefore,  that 
an  injunction  issues  only  to  the  parties  before  the  court,  and  not  to 
the  court,  is  no  evasion  of  the  difficulties  that  are  the  necessary  result 
of  aa  attempt  to  exercise  that  power  over  a  party  who  is  a  litigant  in 
another  and  independent  forum. 

The  act  of  congress  of  the  2d  of  March,  1793,  c.  66,  §  5,^  dedaxes 
that  a  writ  of  injunction  shall  not  be  granted  <'to  stay  proceedings  in 
any  court  of  a-  State."  In  the  case  of  Diggs  v.  Wolcott,  4  Cranch, 
179,  the  decree  of  the  circuit  court  had  enjoined  the  defendant  from 
proceeding  in  a  suit  pending  in  a  state  court,  and  this  court  reversed 
the  decree,  because  it  had  no  jurisdiction  to  enjoin  proceedings  in  a 
state  court 

It  follows  therefore,  that  the  district  court  had  no  supervisory  power 
over  the  state  court,  either  by  injunction  or  the  more  summary  method 
pursaed  in  this  case,  unless  it  has  been  conferred  by  the  bankrupt 
act  But  we  cannot  discover  any  provision  in  that  act  which  limits 
the  jurisdiction  of  the  state  courts,  or  confers  any  power  on  the  bank- 
mpt  court  to  supersede  their  jurisdiction,  to  annul  or  anticipate  their 
judgments,  or  wrest  property  from  the  custody  of  their  officers.  On 
the  contrary,  it  provides  that  '^  all  suits  in  law  and  equity  then  pend- 
ing, in  which  such  bankrupt  is  a  party,  may  be   prosecuted  and 


^  1  StatB.  at  Large,  884. 
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defended  by  such  assignee  to  its  final  conclusion,  in  the  same 
way  and  with  the  same  effect  as  they  might  have  been  by  such  bank- 
rapt" 

Instead  of  drawing  the  decision  of  the  case  into  the  difl- 
[  *  626  ]  trict  *  court,  the  act  sends  the  assignee  in  bankruptcy  to  the 
state  court  where  the  suit  is  pending,  and  admits  its  powa 
to  decide  the  cause.  It  confers  no  authority  on  the  district  court 
to  restrain  proceedings  therein  by  injunction  or  any  other  process, 
much  less  to  take  property  out  of  its  custody  or  possession  with  a 
strong  hand.  An  attempt  to  enforce  the  decree  set  forth  in  the 
rejoinder  would  probably  have  been  met  with  resistance,  and  resulted 
in  a  collision  of  jurisdictions  much  to  be  deprecated. 

In  fine,  we  can  find  no  precedent  for  the  proceeding  set  forth  in 
this  plea,  and  no  grant  of  power  to  make  such  decree  or  to  execute  it, 
either  in  direct  terms  or  by  necessary  implication,  from  any  provisions 
of  the  bankrupt  act;  and  we  are  not  at  liberty  to  inteq)olate  it  on 
any  supposed  grounds  of  policy  or  expediency. ' 

The  plea  cannot,  therefore,  be  sustained,  and  the  judgment  of  the 
superior  court  of  New  Hampshire  must  be  affirmed. 

7H.620;  16  H.  276;  18H.  268;  aOH.  688;  2iH.i60;  2B.  666;  6  WaLUMk 


Abraham  Colby,  Plaintiff  in  Error,  v,  James  Ledden. 

7  H.  626. 

C.  B.  Gfoodrichj  for  the  defendant  in  error. 

[  •  627  ]       *  Grier,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  argued  with  the  case  of  Philip  Peck  et  di 
9.  John  S.  Jenness  et  oL  7  How.  612,  and  the  record  presents  the  same 
questions  which  have  just  been  decided  in  that  case.  For  the  reasons 
there  assigned,  the  judgment  of  the  superior  court  of  New  Hampshire 
is  affirmed. 


John  L.  Shawuan,  Daniel  Shawhan,  George  H.  Perrin,  Benjamin 
Berry,  Catharine  Snodorass,  and  Isaac  Miller,  Appellants,  v. 
Pbrrt  Wherritt,  Assignee  of  the  Bankrupt  Estate  of  Benjamin 
Brandon. 

7  H.  627. 

The  bankrapt  act  of  1841,  f  IS,  (5  Stats,  at  Lai^,  448,)  makes  the  proceedings  matter  of 
record,  and  the  public  notice  of  them,  required  by  the  act,  having  been  giren,  the  crediton 
cannot  impeach  the  decree  of  bankmptcy  collaterally,  but  are  bound  therebj  as  bj  a 
decree  in  rem. 

A  lien  acquired  by  a  decree  of  a  state  court  in  a  suit  instituted  after  notice  of  an  act  of 
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bankniptcy  committed  by  a  merchant,  is  invalid ;  and  the  party  who  has  receiyed  prop* 
eity  of  the  bankrupt,  or  its  proceeds,  under  such  a  decree,  must  account  to  the  assignee 
therefor. 

Thb  case  is  stated  in  the  opinion  of  the  court. 

IHmbley  for  the  appellants. 

Bibbf  contr^ 

*  Orikr,  J.,  delivered  the  opinion  of  the  court  [  *  641  ] 

Perry  Wherritt|  as  assignee  of  Benjamin  Brandon,  a 
bankrupt,  filed  his  bill  in  equity  in  the  district  court  of  the  United 
States  for  Kentucky,  setting  forth  that,  on  regular  proceedings  in  said 
court,  Brandon  was  deemed  and  held  to  be  a  merchant  and  trader, 
\idthin  the  bankrupt  act,  and  found  to  have  committed  acts  of  bank* 
raptcy  by  making  a  fraudulent  transfer  of  his  property,  and  by 
secreting  himself  to  avoid  the  service  of  legal  process,  and  was  there- 
fore decreed  a  bankrupt,  on  the  22d  of  November,  1842 ;  that  the 
complainant  was  duly  appointed  his  assignee ;  that  on  the  6th  of 
Aprils  1842,  Brandon  had  made  a  fraudulent  deed  of  txust  of  all  his 
property  to  William  A.  Withers ;  that  John  L.  Shawhan  and  others, 
the  defendants  and  appellants,  with  a  full  knowledge  of  the  acts  of 
bankruptcy,  filed  their  biU  in  chancery  in  the  Harrison  circuit  court 
of  Kentucky,  against  Brandon,  Withers,  and  others,  charging  that 
the  said  deed  of  trust  was  fraudulent  and  void ;  that  the  court  decreed 
that  the  deed  was  void,  and  ordered  the  property  to  be  sold  for  the 
benefit  of  Shawhan  and  the  other  creditors  who  had  joined  in  the 
bill;  that  since  the  decree  in  bankruptcy,  the  state  court  had  pro- 
ceeded to  sell  the  real  and  personal  estate  of  said  Brandon ;  that 
Shawhan  had  purchased  a  tract  of  land  belonging  to  Brandon,  of 
350  acres,  of  which  the  complainant  had  possession,  whereby  he  was 
prevented  from  disposing  of  said  land  for  a  fair  price;  and 
praying  that  *  Shawhan  might  be  compelled  to  surrender  [  *  642  J 
and  cancel  his  claim,  and  for  all  such  equitable  relief,  general 
and  special,  as  the  merits  of  the  case  may  require,  &c. 

The  answer  of  Shawhan  admits  the  execution  by  Brandon  of  the 
deed  of  the  6th  of  April,  1842,  but  denies  that  he  had  committed  any 
acts  of  bankruptcy.  It  admits,  also  the  proceedings  by  himself  in 
the  state  court  to  set  aside  the  deed  as  fraudulent,  and  the  decree 
and  sale  as  stated  in  the  bilL  He  insists  that  by  said  proceedings  he 
had  acquired  a  lien  on  the  property,  which  could  not  be  impaired  by 
the  proceedings  in  bankruptcy,  and  that  the  proceedings  in  the  state 
<x>urt,  having  been  commenced  before  those  in  bankruptcy,  could  not 
be  affected  by  them,  &c 

28* 
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On  the  hearing  of  this  cause  at  June  term,  1844,  before  the  dis- 
trict court,  ''the  complainant  prayed  as  specific  relief  as  to  the 
movable  property  which  was  of  said  Brandon  at  the  time  he  became 
bankrupt,  and  which  the  defendants  afterwards  caused  to  be  sold 
under  the  decree  of  the  Bourbon  circuit  court,  that  the  defendant^  be 
adjudged  to  pay  the  amount  of  said  sales;"  and  the  court  refenred 
it  to  a  master  to  report  the  amount  of  the  sales  of  personal  property, 
and  afterwards  decreed,  ''  that  the  complainant  was  invested  with  all 
the  estate  which  was  of  said  Brandon  at  the  time  he  became  bank* 
rupt,  and  that  defendants  did  not,  by  their  after  commenced  suit  and 
proceedings  therein  had,  (with  notice  of  his  act  of  bankruptcy,)  obtain 
a  right  to  have  it  thereby  subjected  exclusively  or  first  to  the  satiafu- 
tion  of ^ their  demands;  and  that  the  defendants,  John  la.  Shawhaa, 
&c,  by  the  subsequent  sales  of  the  movable  pioperi^  by  them  so 
caused,  did  become,  on  the  demand  of  the  complainant  fa£ce  made, 
and  are  each  of  them,  liable  for  their  proper  portion  of  the  proceeds 
thereof^  whereof  they  thus  wrongfully  obtained  the  benefit,  and  most 
pay  the  same,  togeth^  with  interest,  to  the  complainant^  lor  the  p1l^ 
pose  of  equal  distribution  as  required  by  the  statute ;  and  that  the 
sale  of  the  land  so  afterwards  caused  by  the  defendants  was  wrong- 
ful, and  assailed  here  by  the  complainant,  was  and  la  ineffisctaal, 
and  did  not  invest  the  defendant,  John  L.  Shawhan,  the  purchaser, 
with  the  right  thereto,  in  opposition  to  the  title  which  had  previously 
passed  by  decree  of  bankruptcy  of  its  holder  so  declared^  and  was 
vested  in  the  assignee  so  appointed,"  &a,  &cc  It  was  adjudged  and 
decreed,  also,  that  Shawhan  should  release  all  hk  title  in  the  land  to 
the  complainant,  and  the  defendants  severally  pay  over  to  the  plain- 
tifi'  the  money  received  by  each  of  them  firom  the  proceeds  of  the 
personal  property. 

From  this  decree  the  defendants  appealed  to  the  circuit 
[  *643  ]  *court  of  the  United  States  for  the  district  of  Kentucky, 
where  the  decree  of  the  district  court  was  affirmed,  and  the 
defendants  then  prosecuted  their  appeal  to  this  court. 

Of  the  numerous  objections  to  the  decree  taken  on  the  argument, 
it  will  be  necessary  to  notice  but  two,  being  those  chiefly  relied  on 
by  the  counsel  for  the  appellants. 

1.  That  the  decree  in  bankruptcy  was  not  evidence,  as  against  the 
defendants,  who  were  no  parties  to  it,  either  that  there  was  a  debt 
due  to  the  petitioning  creditor,  or  that  Brandon  was  a  merchant  or 
trader  within  the  meaning  of  the  bankrupt  act,  or  that  he  had  com- 
mitted an  act  of  bankruptcy.  It  is  a  sufficient  answer  to  this  objec- 
tion. 1.  That  the  13th  section  of  the  bankrupt  act  declares,  that 
^  the  proceedings  iii  all  cases  of  bankruptcy  shall  be  deemed  matters 
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of  record."  2.  Both  parties  admit  the  deed  made  by  Brandon,  on 
the  6th  of  April,  was  firaudulent,  and  the  Ist  section  of  the  bankrupt 
act  declares  the  execution  of  such  a  deed  an  act  of  bankruptcy. 
3.  The  record  before  us  shows  sufficiently  that  he  was  a  merchant  or 
teder,  and  therefore  liable  to  be  declared  a  bankrupt  The  district 
court  had,  therefore,  plenary  and  exclusiye  jurisdiction  of  the  subject- 
matter.  4.  The  public  notice  required  by  the  act  having  been  given, 
the  creditors  must  be  treated  as  having  notice  of  the  proceedings, 
and  an  opportunity  to  make  their  objections  to  them ;  and  having 
neglected  or  refused  so  to  do,  they  ought  not  to  be  allowed  to  im- 
peach them  collaterally,  as  they  are  in  the  nature  of  a  proceeding  in 
remj  before  a  court  of  record  having  jurisdiction.  5.  Even  if  the 
record  in  the  bankrupt  court  be  not  conclusive  as  against  the  defend- 
ants, it  is  at  least  primd  facie  evidence  that  all  facts  necessary  to 
sustain  the  decree  were  proved  before  the  court ;  and  lastly,  the  record 
of  this  case  shows  sufficient  evidence  to  sustain  the  decree  on  all 
points.  Besides,  the  3d  section  of  the  act  declares,  that  ^  all  the 
property,  &c.,  of  every  bankrupt,  (except  as  hereinafter  provided,) 
who  shall  by  a  decree  of  the  proper  court  be  declared  to  be  a  bank- 
rupt within  this  act,  shall  by  mere  operation  of  law,  ipsofactOy  from 
the  time  of  such  decree,  be  deemed  to  be  devested  out  of  such  bank- 
rapt,  without  any  other  act,  assignment,  or  other  conveyance  wha1> 
soever ;  and  the  same  shall  be  vested  by  force  of  the  same  decree  in 
such  assignee,"  &c  As  the  court  had  jurisdiction  of  the  subject- 
matter  and  person  of  the  bankrupt,  the  decree  is  thus  made  oonclu* 
sive  evidence  of  the  title  of  the  assignee. 

The  English  cases  can  have  no  application  to  this  question,  as 
there  all  proceedings  in  bankruptcy  are  before  commissioners,  under 
a  commission  issued  out  of  chancery,  and  the  commissioners  are  not 
a  court  of  record 

*2.  The  chief  and  important  question  involved  in  this  [  *  &14  ] 
case  is  whether  the  appellants,  after  an  act  of  bankruptcy  of 
which  they  had  full  knowledge,  could,  by  proceeding  in  a  state  court, 
obtain  a  valid  lien,  and  seize  the  property  of  the  bankrupt  to  the 
exclusion  of  his  other  creditors,  or  whether  such  proceeding  be  not  a 
fraud  on  the  bankrupt  law,  and  therefore  void. 

The  appellants  in  their  answer  deny  their  knowledge  of  the  act  of 
bankruptcy,  and  that  the  defendant  was  a' bankrupt  before  the  decree. 
But  this  seems  rather  a  denial  of  the  law  than  of  the  fact ;  for  the 
bill  filed  by  them  in  the  state  court  alleged  that  the  deed  made  by 
Brandon  of  all  his  property  to  a  trustee,  on  the  6th  of  April,  1842, 
was  fraudulent  and  void.  The  1st  section  of'  the  bankrupt  act,  in 
enumerating  thin  acts  for  which  a  merchant  or  trader  shall  be  liable  to 
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be  declared  a  bankrapt,  by  proceedings  in  invitum^  mentions  the 
making  of  ^*  any  fraudulent  conveyance,  assignment,  sale,  gift,  or 
other  transfer  of  his  lands,  tenements,  goods,  or  chattels,"  &c  By 
their  own  showing  therefore,  they  had  knowledge  of  the  fact  of  bank- 
ruptcy. The  acts  thus  enumerated  are  usually  termed  acts  of  bank- 
ruptcy, and  may  be  considered  as  tests  of  insolvency,  showing 
conclusively  the  inability,  of  the  trader  to  pay  his  debt«,  or  carry  on 
his  trade.  The  policy  and  aim  of  bankrupt  laws  are  to  compel  an 
equal  distribution  of  the  assets  of  the  bankrupt  among  all  his  creditors. 
Hence,  when  a  merchant  or  trader,  by  any  of  these  tests  of  insol- 
vency, has  shown  his  inability  to  meet  his  engagements,  one  creditor 
cannot,  by  collusion  with  him,  or  by  a  race  of  diligence,  obtain  a 
preference  to  the  injury  of  others.  Such  conduct  is  considered  a 
fraud  on  the  act,  whose  aim  is  to  divide  the  assets  equally,  and  ther^ 
fore  equitably.  To  prevent  these  frauds,  the  English  bankrupt  laws 
give  the  title  of  the  assignee  a  relation  back  to  the  act  of  bankruptcy, 
so  as  to  avoid  all  payments,  sales,  or  contracts  made  after  it  The 
2d  section  of  our  bankrupt  act  effects  the  same  object,  not  by  estab- 
lishing the  doctrine  of  relation  in  direct  terms,  but  by  declaring  all 
such  payments,  transfers,  &c.,  void,  and  a  fraud  on  the  act,  and 
enabling  the  assignee  to  recover  the  money  paid,  or  property  trans- 
ferred, for  the  use  of  the  creditors.  This  section  declares  fraudulent 
and  void,  not  only  '^  future  payments,  securities,  conveyances,  or 
transfers  of  property,  or  agreements  made  or  given  by  any  bankrapt 
in  contemplation  of  bankruptcy,  and  for  the  purpose  of  giving  a  pref- 
erence or  priority  to  one  creditor  over  another,"  but  that  "  all  other 
payments,  securities,"  &c.,  "  to  any  person  whatever,  not  being  a 

bond  fide  creditor  or  purchaser  for  a  valuable  consideration 
[  *  645  ]  without  notice,  shall  *  be  deemed  utterly  void  and  a  fraud 

on  this  act ; "  and  the  assignee  is  authorized  to  sue  for,  and 
recover  and  receive  the  same,  as  part  of  the  assets  of  the  bankruptcy. 
It  avoids  not  only  payments,  securities,  &;c.,  made  in  collusion 
with  a  bankrupt  in  contemplation  of  bankruptcy,  but  those  obtained 
by  a  creditor  with  notice  ;  and  it  afterwards  defines  this  notice  which 
is  the  test  of  fraud  or  want  of  bona  fides  in  the  creditor  to  be  "  notice 
of  a  prior  act  of  bankruptcy,  or  of  the  intention  of  the  bankrupt  to 
take  the  benefit  of  this  act"  A  creditor  may  always  recover  pay- 
ment of  his  debt,  or  security  for  it,  from  his  debtor,  unless  he  has 
notice  or  knowledge  that  his  debtor  has  committed  an  act  of  bank- 
ruptcy;  and  then  he  is  forbidden  to  receive  payment  of  his  debt,  or 
to  obtain  any  other  priority  or  advantage  over  the  other  creditors 
of  the  bankrupt  And  if  notice  of  this  fact  to  the  creditor  makes 
a  payment  by  the  debtor  void,  it  is  obvious  that  a  security  or 
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priority  gained  by  suit  in  a  state  court  after  such  notice  could 
have  no  better  claim  to  protection ;  for  notice  of  the  act  of  bank- 
ruptcy to  the  creditor  is  the  test  of  the  mala  fides  which  vitiates  the 
transaction. 

The  last  proviso  of  the  second  section,  which  saves  aU  '^  liens, 
mortgages,  or  other  securities  on  property,  which  may  be  valid  by 
the  laws  of  the  States  respectively,"  subjects  them,  nevertheless,  to 
this  condition ;  that  they  shall  not  <'  be  inconsistent  with  the  second 
and  fifth  sections  of  the  act."  Liens  or  securities  which  would  be 
otherwise  valid  by  the  state  laws,  being  made  void  by  the  second 
section  when  obtained  after  notice  of  an  act  of  bankruptcy,  are,  con- 
sequently, not  saved  by  this  proviso ;  but  the  property  subject  to 
them  vests  in  the  assignee  discharged  from  such  lien,  and  if  the  prop- 
erty has  been  sold  under  process  from  a  state  court,  the  creditor  is 
liable  to  refund  the  money  thus  received  to  the  assignee  of  the  bank- 
rapt.  Having  obtained  this  preference  mala  fide^  in  fraud  of  the 
bankrupt  law,  he  cannot  be  suffered  to  retain  the  fruits  of  it  to  the 
iojury  of  other  creditors ;  otherwise,  the  whole  policy  and  aim  of  the 
law  would  be  frustrated. 

We  are  of  opinion,  therefore,  that  the  lien  obtained  by  Shawhan 
upon  the  property  of  Brandon  by  his  proceedings  in  the  state  court, 
after  notice  of  the  act  of  bankruptcy,  was  not  saved  or  protected  by 
the  proviso  to  the  second  section  of  the  act,  and  that  he  and  the  other 
appellants,  who  had  appropriated  the  assets  of  the  bankrupt  to  their 
own  use,  are  liable  to  refund  the  same  to  the  assignee  in  this  suit 
and  that  the  decree  of  the  circuit  court  of  the  United  States  for  the 
district  of  Kentucky  should  be  affirmed. 

20  H.  106. 


l^iLLiAM  and  Francis  Saj>ler,  Complainants,  v.  Thomas  B 
Hoover,  Stlvanub  Chambers,  and  Samuel  H.  Dinkins,  Part- 
ners by  the  Style  of  Thomas  B.  Hoover  and  Company. 

7  H.  646. 

•  Tanbt,  C.  J.,  delivered  the  opinion  of  the  court  [  *  649  J 

This  case  comes  before  us  on  a  certificate  of  division. 
Sut,  upon  inspecting  the  record,  it  appears  that  the  particular  point 
or  points  upon  which  the  justices  of  the  circuit  court  differed  in 
opinion  are  not  distinctly  stated ;  and  the  case  must  therefore  be  dia- 
missed  for  want  of  jurisdiction. 
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Frederick  J.  and  Samuel  W.  Barnard,  and  Henry  Q.  Hawlet, 

Appellants,  v.  John  GibsonJ 

7  H.  650. 

A  decree  for  an  injunction,  in  a  patent  cause,  and  a  referenoe  to  a  master  to  take  an  aocooiit 

of  profits  is  not  final,  and  an  appeal  does  not  lie  therefromu  | 

The  case  is  stated  in  the  opinion  of  the  court. 

Sewardj  for  the  motion.. 

Tabefj  contra. 

[  *  656  ]      *]VFLean,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  the  decree  of  the  circuit  court  for 
the  northern  district  of  New  York. 

The  parties  claim  conflicting  interests  as  assignees  of  Woodwortb's 
patented  planing  machine.  The  cause  was  submitted  to  tiie  drcnit 
judge,  who  decreed,  that  the  defendants  below  be  perpetually  en- 
joined from  any  further  constructing  or  using  in  any  manner  the 
two  planing  machines,  &c,  and  the  case  was  referred  to  a  master  to 
ascertain  and  report  the  damages  which  the  plaintiff  has  sustained, 
arising  from  the  infringement  of  bis  rights  by  the  defendants  by  the 
use  of  the  said  two  machines.  The  report  of  the  master  to  be  made 
in  term  time,  or  to  one  of  the  judges  at  chambers  in  vacation,  and 
on  ten  days'  notice  either  party  to  move  for  confurmation  of  the  re- 
port, &a  The  question  of  costs  was  reserved  until  the  coming  in 
of  the  report,  && 

A  motion  is  made  to  dismiss  this  appeal,  on  the  ground  that  ihc 
decree  is  not  final 

No  point  is  better  settled  in  this  coturt,  than  that  an  appeal  may 

be  prosecuted  only  from  a  final  decree.     The  cases  are 

[  *  657  ]  *  numerous  where  appeals  have  been  dismissed,  because  the 

decree  of  the  circuit  court  was  not  finaL     It  is  supposed 

there  was  a  departure  from  this  uniform  course  of  decision,  at  the 

last  term,  in  the  case  of  Forgay  et  oL  v.  Conrad,  6  How.  301. 

In  that  case  the  court  says :  ^'  The  decree  not  only  decides  the  title 
to  the  property  in  dispute,  and  annuls  the  deeds  undex  which  liie 
defendants  daim,  but  also  directs  the  property  in  dispute  to  be  deliv- 
ered to  the  complainant,  and  awards  execution.  And  according  to 
the  last  paragraph  in  the  decree,  the  hill  is  retained  merely  fot  the 

1  Mr.  Chief  Justice  Taney  did  not  sit  in  this  cause,  being  indi^XMed  at  the  time  it 
was  argued. 
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purpose  of  adjusting  the  accounts  referred  to  the  master.  In  all  other 
lespeets,  the  whole  of  tiie  matters  brought  into  controversy  by  tiie 
bill  are  finally  disposed  of  as  to  all  of  the  defendants,  and  the  bill  as 
to  them  is  no  longer  pending  before  the  court"  '*  If  these  appellants, 
therefore,  must  wait  until  the  accounts  are  reported  by  the  master  and 
confirmed  by  the  court,  they  will  be  subjected  to  irreparable  injury." 

The  decree  in  that  case  would  have  been  executed  by  a  sale  of 
the  property,  and  the  proceeds  distributed  among  the  creditors  of  the 
bankrupt,  and  lost  to  the  appellants,  before  the  minor  matters  of 
account  referred  to  the  master  could  be  adjusted  and  acted  on  by  the 
court  The  course  of  procedure  in  the  circuit  court  was  irregHlar, 
and  the  consequent  injury  to  the  defendants  would  have  been  irre- 
parable. Effect  should  not  be  given  to  its  final  orders  by  the  circuit 
court,  until  tiie  matters  in  controversy  shall  be  so  adjusted  as  to  make 
the  decree  final  Any  other  course  of  proceeding  will,  in  many  cases, 
make  the  remedy  by  an  appeal  of  no  value. 

The  decree  in  the  case  under  consideration  is  not  final,  within  the 
decisions  of  this  court  The  injunction  prayed  for  was  made  perpetual, 
but  there  was  a  reference  to  a  master  to  ascertain  the  damages  by 
leason  of  the  infringement ;  the  bill  was  not  dismissed,  nor  was  there 
a  decree  for  costs.  In  several  important  particulars,  this  decree  fedls 
below  the  rule  of  decision  in  Forgay  v.  Conrad.  The  execution  of 
the  decree  in  that  case  would  have  inflicted  on  the  defendant  below 
an  irreparable  injury.  The  bill  was  dismissed  as  to  the  principal 
matters  in  controversy,  and  there  was  a  decree  for  costs. 

It  is  said  that  the  decree  in  this  case,  by  enjoining  the  defendants 
below  firom  the  use  of  their  machines,  destroys  their  value  and  places 
the  defendants  in  a  remediless  condition.  That  in  the  course  of  a 
few  months  their  right  to  run  the  machines  will  expire,  and  that  no 
reparation  can  be  obtained  for  the  suspension  of  a  right  by  the  act 
of  the  court .  It  is  alleged,  too,  that  many  thousands  of  dollars  have 
been  invested  in  the  machinery,  which  by  such  a  procedure  becomes 
useless. 

*  The  hardship  stated  is  an  unanswerable  objection  to  the  [  *  658  ] 
operation  of  the  injunction,  until  all  the  matters  shall  be 
finally  adjusted.  If  the  injunction  has  been  inadvertentiy  granted, 
the  circuit  court  has  power  to  suspend  it  or  set  it  aside,  until  the  report 
of  the  master  shall  be  sanctioned.  And  unless  the  defendants  below 
are  in  doubtful  circumstances,  and  cannot  give  bond  to  respond  in 
damages  for  the  use  of  the  machines,  should  the  right  of  the  plaintiff 
be  finally  established,  we  suppose  that  the  injunction  will  be  suspended. 
Such  is  a  correct  course  of  practice,  as  indicated  by  the  decisions  of 
this  court,  and  that  is  a  rule  of  decision  for  the  circuit  court. 

The  appeal  is  dismissed. 

2WaL10tt. 


I 
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The  United  States,  Appellants,  v.  The  Heirs  of  Louis  BoisdobI^ 

7  H.  658. 

If  the  decree  appealed  from  was  rendered  within  thirty  dajs  of  the  oommenooment  of  the 
next  term  of  this  coart,  the  forty-third  rale  does  not  require  the  transcript  of  the  record  to 
be  filed  within  the  first  six  days  of  the  term. 

Fendallf  for  the  motion. 

7\mcepy  (attorney-general,)  cantrd. 

M'Lean,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  decree  of  the  district  court  for  the 
southern  district  of  Mississippi. 
[  *  659  ]  *  The  bill  was  filed  against  the  United  States,  under  the 
acts  of  June  17, 1844,2  and  May  26, 1824,8  to  try  the  validity 
of  the  complainants'  claims  to  certain  lands  in  Mississippi.  At  the 
November  term  of  the  district  court,  1847,  a  decree  was  entered  in 
favor  of  the  petitioners,  an(^  at  the  same  term  an  appeal  to  the 
supreme  court  of  the  United  States  was  granted  by  the  district  court, 
on  the  application  of  the  defendants.  An  appeal  thus  allowed  re- 
quires no  notice  to  the  appellee.  A  motion  is  now  made  to  dismiss 
this  appeal,  on  the  foUowing  grounds  :— 

1.  Because  the  appeal  is  not  made  to  aay  specified  term  of  tiie 
supreme  court. 

2.  Because  it  is  not  made  returnable  to  the  term  of  the  supreme 
court  next  following  the  decree. 

3.  Because  the  record  is  not  filed  at  the  term  of  the  supreme  court 
next  following  the  decree. 

Under  the  act  of  1824,  the  party  against  whom  the  decree  is  en- 
tered may  appeal  within  one  year.  On  the  14th  of  March,  1848,  a 
transcript  of  the  record  was  made  out,  and  it  was  filed*  in  this  court 
at  the  present  term.  Prom  the  time  this  decree  was  entered,  to  the 
commencement  of  the  ensuing  session  of  the  supreme  court,  there 
were  less  than  thirty  days.  And  under  such  circumstances  i^-ap 
pears,  by  the  forty-third  rule,  that  the  appellant  was  not  required  to 
file  the  transcript  of  the  record  in  this  court  at  the  first  term. 

The  rule  provides,  that,  "  in  aU  cases  where  a  writ  of  error,  or  an 
appeal,  shall  be  brought  to  this  court  from  any  judgment  or  decree 
rendered  thirty  days  before  the  commencement  of  the  term,  it  shall 
be  the  duty  of  the  plaintiff  in  error  or  appellant,  as  the  case  may  be, 

'  Mr.  Chief  Justice  Taney  did  not  sit  in  thb  cause. 

>  5  Stats,  at  Lai^e,  676.  >  4  Ibid.  62. 
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to  docket  the  cause  and  file  the  record  with  the  derk  of  this  court 
within  the  first  six  days  of  the  term."  K  this  be  not  done,  the  other 
party,  on  producing  the  proper  certificate,  may  have  the  cause  dock- 
eted and  the  appeal  or  writ  of  error  dismissed* 

The  rule  does  not  operate  where  a  decree  is  entered  less  than  thirty 
days  before  the  term  of  this  court,  and  consequently  the  cause  is  not 
liable  to  be  docketed  and  dismissed.  The  appellants,  under  the 
circumstances  of  this  case,  are  chargeable  with  no  neglect  for  failing 
to  file  the  record  with  the  clerk  at  the  first  term  of  the  supreme 
court  after  the  decree  was  entered.  The  motion  to  dismiss  is  over- 
uled. 


Thb  Statb  of  Missouri,  Complainant,  v.  The  State  of  Iowa, 
Respondent.  The  State  of  Iowa,  Complainant,  v.  The  State 
of  Missouri,  Respondent — CrosS'SilL 

7  EL  660. 

The  proper  mode  of  pleading  in  a  snit  between  two  States,  to  determine  a  question  of 
boundary  between  them,  is  hj  bill  and  cross-bill,  by  which  each  party  becomes  an  actor, 
and  asserts  its  claims  and  pretensions  in  such  a  way  that  the  conrt  can  decree  where  the 
true  line  is,  and  have  it  surveyed  and  marked  when  necessary. 

The  history  of  the  jurisdiction  exercised  by  the  United  States  west  of  the  Mississippi  Biyer 
examined,  and  a  decree  nuule,  fixing  the  boundary  between  the  States  of  Missouri  and 
Iowa. 

The  case  is  stated  in  the  opinion  of  the  conrt 

Qnmble^  and  Oreen,  for  Missouri 

Ewinffj  and  Masonj  contra. 

*  Catron,  J.,  delivered  the  opinion  of  the  court.  [  *  666  ] 

On  the  10th  day  of  December,  a.  d.  1847,  the  State  of 
Misso1^i  file<]^her  original  bill  in  this  court,  according  to  the  third 
article  and  second  section  of  the  constitution,  against  the  State  of 
Iowa,  alleging  that  the  northern  part  of  said  State  of  Missouri  was 
obtruded  on  and  claimed  by  the  defendant,  for  a  space  of  more  than 
ten  miles  wide,  and  about  two  hundred  miles  long ;  and  that  the 
State  of  Missouri  is  wrongfully  ousted  of  her  jurisdiction  over  said 
territory,  and  obstructed  from  governing  therein;  that  the  State  of 
Iowa  has  actual  possession  of  the  same,  claims  it  to  be  within  her 
limits,  and  exercises  jurisdiction  over  it,  contrary  to  the  rights  of  the 
State  of  Missouri,  and  in  defiance  of  her  authority. 

And  the  complainant  prays,  that,  on  a  final  hearing,  the  northern 
boundary  line  of  said  State  of  Missouri  (being  the  common  boundary 
between  the  complainant  and  defendant)  be,  by  the  order  of  this 

VOL.  XVII.  29 
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court,  ascertained  and  established;  and  that  the  rights  of  possession, 
jurisdiction,  and  sovereignty  to  all  the  territory  in  controversy  be  re- 
stored to  the  State  of  Missouri;  that  she  be  quieted  in  her  title 
thereto ;  and  that  the  defendant,  the  State  of  Iowa,  be  forever  en- 
joined and  restrained  from  disturbing  the  State  of  Missouri, 
[  *  667  ]  her  officers  and  people,  *  in  the  full  possession  and  enjoy- 
ment of  said  territory,  thus  wrongfully  held  by  the  State  of 
Iowa. 

To  this  bill  the  State  of  Iowa  answers.  She  denies  the  right 
claimed  by  Missouri ;  alleges  that  Iowa  has  the  sovereign  authority 
to  govern  and  hold  the  territory  in  dispute  as  part  of  her  territory,  the 
common  line  dividing  the  States  being  the  southern  part  thereof; 
and  also  prays,  that  the  rights  of  the  parties  may  be  speedily 
adjudicated  by  this  court,  that  the  relief  prayed  by  complainant  may 
be  denied,  and  that  her  bill  be  dismissed. 

To  the  bill  of  Missouri  Iowa  files  her  cross-biU,  charging  Missouri 
with  seeking  to  encroach  on  the  territorial  limits  of  Iowa  to  the  ex- 
tent aforesaid,  and  more ;  prays,  that,  on  a  final  hearing,  a  decree  be 
made  by  this  court,  settling  forever  the  true  and  rightful  dividing 
line  between  the  two  States ;  that  Iowa  may  be  quieted  in  her  pos- 
session, jurisdiction,  and  sovereignty  up  to  the  line  she  claims ;  and 
that  the  State  of  Missoun  be  perpetually  enjoined  from  exercising 
jurisdiction  and  authority,  and  from  disturbing  the  State  of  Iowa, 
her  officers  and  people,  in  the  enjoyment  of  their  rights  on  the  north 
side  of  the  true  line. 

To  this  biU  the  State  of  Missouri  answers,  and  sets  up  in  defence 
the  same  matters  set  forth  by  her  original  bill. 

Replications  were  filed  to  both  answers.  On  these  issues  deposi- 
tions were  taken,  on  which,  together  with  much  of  historical  and 
documentary  evidence,  the  cause  was  brought  on  to  a  hearing,  and 
was  heard  with  a  most  commendable  spirit  of  liberality  on  both 
sides.  And  we  take  occasion  here  to  say,  on  a  matter  of  practice, 
that  bill  and  cross-bill  is  deemed  the  most  appropriate  mode  of 
proceeding  applicable  to  cases  like  the  present,  as  it  always  offers  an 
opportunity  to  the  court  of  making  an  affirmative  decree  for  the  one 
side  or  the  other,  and  of  establishing  by  its  authority  the  disputed 
line,  and  of  having  it  permanently  marked  by  commissioners  of  its 
own  appointment,  if  that  be  necessary,  as  in  this  cause  it  is. 

The  present  controversy  originated  in  1837,  between  the  United 
States  and  the  State  of  Missouri,  and  was  carried  on  for  ten  years 
before  Iowa  was  admitted  as  a  State.  Previous  to  the  controversy, 
and  after  Missouri  came  into  the  Union,  in  1821,^  many  acts  had 

1  8  Stats,  at  Large,  645. 
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been  done  by  both  parties  most  materially  affecting  the  controversy, 
and  tending  to  compromit  the  claims  now  set  up,  on  the  one  side  as 
well  as  the  other.  The  new  State  of  Iowa  came  into  the  Union, 
December  27, 1847,^  and  up  to  this  date  she  was  bound  by  the  acts 
of  her  predecessor,  the  United  States,  forasmuch  as  the  latter  might 
have  directly  conceded  to  Missouri  a  new  boundary  on  the  north,  as 
was  done  on  the  west ;  and  so,  likewise,  Iowa  is  bound  by 
the  *acts  and  admissions  of  the  United  States,  tending  [  *668 
indirectly  to  confirm  and  establish  a  particular  line  as  the 
northern  boundary  of  Missouri.  And^to  ascertain  how  far  the  United 
States  government  was  committed  by  acts  to  a  particular  line,  a  brief 
historical  notice  is  necessary,  showing  how  jurisdiction  has  been  ex- 
ercised in  the  country  west  of  the  Mississippi  River.  It  was  acquired 
in  1803,*  and  in  1804,^  the  Territory  of  Orleans  and  the  District  of 
Louisiana  were  divided,  the  latter  then  embracing  what  is  now  the 
State  of  Missouri,  and  much  more.  In  1805,^  the  District  of  Loui- 
siana was  erected  into  a  separate  territorial  government,  the  name  of 
which  was  changed  to  Missouri,  on  the  State  of  Louisiana  being 
created,  in  1812,^  that  State  having  adopted  the  name  of  Louisiana. 
In  1819,®  the  Territory  of  Arkansas  was  formed  from  the  southern 
part  of  the  Missouri  Territory ;  the  lines  of  division  being  the  same 
that  now  divide  the  States  of  Missouri  and  Arkansas. 

In  1818,  the  inhabitants  of  Missouri  Territory  petitioned  congress 
that  it  might  be  admitted  into  the  Union  as  an  independent  State. 
They  set  forth  the  boundaries  which  they  desired  that  the  new  State 
should  have,  with  the  reasons  favorable  to  the  boundaries  desired. 
They  alleged  that  the  petitioners  resided  in  that  part  of  the  territory 
which  lies  between  thirty-six  degrees  and  thirty  minutes  and  forty 
degrees  north,  and  between  the  Mississippi  River  east,  and  the 
Osage  boundary  line  west ;  and  they  prayed  to  be  admitted  into  the 
Union  of  the  States  within  these  limits.  The  petitioners  further  de- 
clared that  "  the  boundaries  which  they  solicit  for  the  future  State 
they  believe  to  be  the  most  reasonable  and  proper  that  can  be  devised. 
The  southern  limit  will  be  an  extension  of  the  line  that  divides 
Virginia  and  North  Carolina,  Tennessee  and  Kentucky.  The  north- 
em  will  correspond  nearly  with  the  north  limit  of  the  Territory  of 
Illinois,  and  with  the  Indian  boundary  line,  near  the  mouth  of  the  River 
Des  Moines.  A  front  of  three  and  a  half  degrees  upon  the  Mbsis- 
sippi  will  be  left  to  the  south,  to  form  the  Territory  of  ArkansaS| 
with  the  River  Arkansas  traversing  its  centre.  A  front  of  three  and 
a  half  degrees  more,  upon  a  medium  depth  of  two  hundred  miles, 

^9  Stats,  at  Large,  117.    <8lb.200.  3  2lb.2SS.    <  sib.  881.    ^2  lb.  701.    •8lb.493. 
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with  the  MiBSOuri  River  in  the  centre,  will  form  the  State  of  AGs- 
souri.  Another  front  of  equal  extent,  embracing  the  great  River  St 
Pierre,  will  remain  above,  to  form  another  State  at  some  future  daj 
The  boundaries,  as  solicited,  will  include  all  the  country  to  the 
north  and  west  to  which  the  Indian  title  has  been  extingniflhed 
They  will  include  the  body  of  the  population." 

The  two  Indian  boundary  lines  referred  to  (as  ^  the  Osage  or  In- 
dian boundary")  were  run  in  pursuance  of  a  treaty  made 
[  *669  ]  *in  1808,1  between  the  United  States  and  the  Great  and 
Little  Osage  nations^  by  which  it  was  stipulated  that  the 
Osage  boundary  should  begin  at  Fort  Clark,  standing  on  the  south 
bank  of  Missouri  River,  about  twenty-three  miles  below  the  mouth 
of  the  Kansas,  thence  running  due  south  to  the  Arkansas  River,  and 
with  it  to  its  mouth  ;  thereby  ceding  to  the  United  States  all  lands 
lying  east  of  said  line,  and  north  of  the  southwardly  bank  of  the 
Arkansas.  The  treaty  also  ceded  ^  all  lands  belonging  to  the  Osages 
situated  northwardly  of  the  River  Missouri"  The  boundary  lines 
were  to  be  run  and  marked  as  soon  as  the  circumstances  and  con- 
venience of  the  parties  would  permit.  And  the  Great  and  litde 
Osages  promised  to  depute  two  chiefs  from  their  respective  nations 
to  accompany  the  commissioner  or  conmiissioners  who  might  be 
appointed  by  the  United  States  to  settle  and  adjust  the  said  boon- 
dary.  The  war  of  1812  seems  to  have  hindered  a  survey  of  the 
lines,  as,  in  1815,  by  another  treaty,^  peace  was  reestablished  between 
the  contracting  parties,  and  former  treaties  were  renewed,  and  in 
1816,  John  C.  Sullivan  wxts  sent  by  the  United  States  to  run  the 
lines  north  of  the  Missouri  River.  The  Osages,  by  the  treaty  of 
1808,  having  surrendered  aU  claim  to  territory  north  of  the  Missomi 
River,  it  became  necessary  that  they  should  show  to  the  United 
States  what  part  of  that  country  they  owned,  so  that  it  might  be 
separated,  by  a  defined  boundary,  from  other  Indian  territories.  Sul- 
livan, the  surveyor,  commenced  his  first  line  on  the  north  bank  of 
the  Missouri,  opposite  to  the  middle  of  the  mouth  of  the  Kansas, 
and  ran  north  one  hundred  miles,  made  a  comer,  and  then  ran  east 
to  the  River  Des  Moines,  about  one  hundred  and  fifty  miles  more, 
west  of  the  first  line,  and  north  of  the  second.  The  entire  country 
was  then  claimed,  and  partly  occupied,  by  different  nations  of  In- 
dians. In  1816,  also,  Joseph  C.  Brown  ran  the  line  firom  Fort  Clark 
south  to  the  Arkansas  River,  jn  execution  of  the  treaty  of  1808. 
And  the  lines  run  by  Brown  and  Sullivan  are  ^^  the  Indian  boun- 
dary," referred  to  in  the  foregoing  petition  of  the  inhabitants  <^ 
Missouri  Territory. 
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In  March,  1818,  the  petition  was  referred  to  a  select  committee ; 
and  on  March  6,  1820,  an  act  of  congress  ^  was  passed,  pursuant 
to  the  petition,  authorizing  the  people  of  Missouri  Teiritory  to  form 
a  constitution  and  state  government  within  the  limits  designated 
by  the  act ;  that  is  to  say :  ''  Beginning  in  the  middle  of  the  Mis- 
sissippi River,  on  the  parallel  of  thirty-six  degrees  of  north  latitude ; 
thence  west  along  the  said  parallel  of  latitude  to  the  St.  Francois 
River ;  thence  up  and  following  the  conxse  of  that  river,  in  the  middle 
)f  the  main  channel  thereof,  to  the  parallel  of  latitude  of 
ihirty-six  degrees  and  *  thirty  minutes;  thence  west  along  [  *670  ] 
the  same  to  a  point  where  the  said  parallel  is  intersected  by  • 
a  meridian  line  passing  through  the  middle  of  the  mouth  of  the 
Kansas  River,  where  the  same  empties  into  the  Missouri  River ; 
thence,  from  the  point  aforesaid,  north  along  the  said  meridian  line, 
to  the  intersection  of  the  parallel  of  latitude  which  passes  through 
the  rapids  of  the  River  Des  Moines,  making  said  line  correspond 
with  the  Indian  boundary  line ;  thence  east  firom  the  point  of  inter- 
section last  aforesaid,  along  the  said  parallel  of  latitude,  to  the  middle 
of  the  channel  of  the  main  fork  of  the  said  River  Des  Moines ;  thence 
down  along  the  middle  of  the  main  channel  of  the  said  River  Des 
Moines  to  the  mouth  of  the  same,  where  it  empties  into  the  Missis- 
Bippi  River;  thence  due  east  to  the  middle  of  the  main  channel  of 
the  Mississippi  River;  thence  down  and  following  the  course  of 
the  Mississippi  River,  in  the  middle  of  the  main  channel  thereof,  to 
the  place  of  beginning." 

According  to  this  law,  the  people  of  the  territory,  in  1820,  pro- 
ceeded to  form  a  constitution,  by  which  the  boundary  prescribed  by 
the  act  of  congress  was  adopted ;  and  by  resolution  of  March  2, 
1821,  the  State  was  admitted  to  enter  the  Union  on  certain  con- 
ditions, to  which  she  assented  in  June,  1821.  On  the  north  and 
west,  as  already  stated,  the  new  State  bordered  on  Indian  territory, 
over  which  the  general  government  exercised  that  modified  jurisdic- 
tion which  existing  Indian  rights  would  allow,  and  had  the  exclu- 
sive power  to  extinguish  the  Indian  titie.  The  boundaries  were 
therefore  common  to  the  two  governments,  and  the  acts  of  either, 
when  exercising  jurisdiction  with  respect  to  the  common  boundary, 
become  proper  subjects  of  consideration  in  the  present  controversy, 
as  either  government  might  bind  itself  to  a  practical  line,  although 
not  a  precbely  true  one,  within  the  foregoing  description.  And  in 
pursuing  this  branch  of  the  subject,  our  first  inquiry  will  be,  how  far  * 
the  general  government  has  committed  itself  to  the  old  Indian  boun- 
dary.     Its  action  has  been,  first,  through   the  Indian  department ; 
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secondly,  through  the  surveyor's  department ;  and  thirdly,  by  the  ex- 
ercise of  civil  jurisdiction  in  the  territorial  form  of  government  on 
the  north  of  Sullivan's  line,  embracing  the  territory  now  in  contro- 
versy. 

And,  first,  as  to  Indian  treaties.  The  earliest  one  materially  bear- 
ing on  the  question  was  that  of  August  4, 1824,^  with  the  Sac  and 
Fox  tribes.  They  ceded  to  the  United  States  all  the  title  and  claim 
that  they  had  to  any  lands  within  the  limits  of  the  State  of  Mis- 
souri, "  which  are  situated,  lying,  and  being  between  the 
[  *  671  ]  Mississippi  and  Missouri  rivers,  and  a  line  *  running  from 
the  Missouri,  at  the  entrance  of  the  Kansas  Bdver,  north, 
one  hundred  miles  to  the  northwest  corner  of  the  State  of  Missouri, 
and  from  thence  east  to  the  Mississippi ;  reserving  to  the  half-breeds 
of  said  tribes  the  small  tract  in  the  fork  between  the  Mississippi  and 
Des  Moines  rivers,  and  south  of  the  said  line."  The  Indian  tribes 
admitted  that  the  land  east  and  south  of  the  given  lines  belonged 
to  the  United  States,  and  that  none  of  their  people  should,  be  per- 
mitted to  settle  or  hunt  on  it.  Although  the  Osages  had,  in  part, 
ceded  the  same  country  in  1808,  still,  the  Sacs  and  Foxes  set  up  a 
claim  to  part  of  it,  and  the  treaty  of  1824  was  made  to  quiet  their 
claim. 

June  3, 1825,'  the  Kansas  tribe  also  ceded  to  the  United  States 
all  claim  they  had  to  any  lands  in  the  State  of  Missouri,  and  further 
ceded  and  relinquished  all  other  lands  which  they  then  occupied,  or 
to  which  they  had  title  or  claim,  '^  lying  west  of  the  said  State  of 
Missouri,  and  within  the  following  boundaries :  beginning  at  the 
entrance  of  the  Kansas  into  the  Missouri  River ;  from  thence  north 
to  the  northwest  comer  of  the  State  of  Missouri,"  thence  north  and 
west.  Of  course,  the  northwest  corner  here  referred  to  was  the  one 
made  by  Sullivan  in  1816,  as  none  other  was  then  claimed  by  Mis- 
souri herself,  nor  known  to  the  United  States  or  to  the  Indians. 

In  February,  1831,  the  State  of  Missouri,  by  a  memorial  from  the 
legislature  to  congress,  petitioned  the  United  States  for  an  addition 
of  the  country  west  of  the  line  running  from  the  mouth  of  the  Kan- 
sas north,  and  between  said  line  and  the  Missouri  River,  alleging 
that  it  ^as  a  small  slip  of  land  that  had  been  acquired,  by  the  treaty 
of  June  3, 1825,  from  the  Kansas  Indians.  The  petition  declared, 
that  the  line  from  the  mouth  of  the  Kansas  north  was  about  one 
hundred  miles  long ;  that  the  country  was  settled,  and  rapidly  set- 
tling, to  its  utmost  verge;  and  that,  as  the  Missouri  River  was  the 
only  great  highway  of  this  region,  and  could  not  be  reached  through 
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a  country  inhabited  by  Indians,  and  being  without  roads,  a  ccssioD 
of  it  to  that  State  was  necessary  and  proper. 

June  7,  1836/  congress  acceded  to  the  request  of  Missouri,  and 
granted  to  that  State  all  jurisdiction  over  the  lands  lying  between 
its  then  western  line  and  the  Missouri  River,  making  the  river  the 
western  boundary.  But  the  accession  was  not  to  take  effect  until 
the  Indian  title  to  the  country  was  extinguished. 

By  the  treaty  of  July  15, 1830,^  ten  confederated  tribes  conjointly 
ceded  a  large  tract  of  country  to  the  United  States,  the  boundary  of 
which  began  near  the  head  of  the  Des  Moines  River,  and  passed 
westwardly  to  the  north  of  the  principal  rivers  falling  into  the  Mis- 
souri, and  down  Calumet  River  to  the  Missouri,  and  down 
the  same  to  the  Missouri  state  line  at  the  *  mouth  of  the  [  *  672  ] 
Kansas;  thence  along  said  state  line  to  the  northwest 
comer  of  the  State ;  and  then  northwardly  and  eastwardly  various 
courses  to  the  place  of  beginning.  And  within  this  boundary  the 
tribes  were  to  be  located  and  superintended  by  the  United  States, 
pursuant  to  a  policy  now  generally  prevailing,  and  by  which  the 
Indians  east  of  the  Mississippi  River  have  been  removed  west  of  it. 
By  this  treaty,  the  neck  of  land  between  the  Missouri  River  and  the 
then  western  line  of  Missouri  was  appropriated  for  the  benefit  of 
these  tribes.  To  remove  this  impediment,  and  gratify  the  request  of 
the  State  to  have  her  limits  enlarged,  a  treaty  was  made  on  the 
17th  of  September,  1836,'  with  the  lowas,  Sacs,  and  Foxes,  reciting 
the  facts,  so  far  as  the  Indians  were  interested,  and  also  that  it  was 
desirable  and  necessary  that  the  country  should  be  attached  to  the 
State  of  Missouri ;  and  thereupon  these  Indian  tribes  (being  part  of 
the  ten)  did  cede  and  relinquish  to  the  United  States  all  their  right 
and  interest  to  the  lands  lying  between  the  State  of  Missouri  and 
the  Missouri  River ;  and  the  United  States  were  exonerated  from  the 
guarantee  imposed  on  them  by  the  treaty  of  1830,  known  as  the 
Treaty  of  Prairie  du  Chien.  And  on  the  27th  of  September,  1836,* 
another  band  of  the  Sac  and  Fox  tribes  made  a  similiar  cession. 
And  on  the  15th  of  October,  1836,^  various  bands  of  the  Sioux,  by 
another  treaty,  also  assented  to  the  cession,  but  in  more  definite 
terms ;  they  gave  a  quitclaim  to  the  United  States  of  their  interest 
in  the  lands  ^*  lying  between  the  State  of  Missouri  and  the  Missouri 
River,  and  south  of  a  line  running  due  west  from  the  northwest 
comer  of  the  State  to  the  Missouri  River."  The  country  having 
been  disencumbered  of  the  Indian  title,  the  President,  by  proclama* 
tion  of  March  28,  1837,  declared  that  the  act  of  congress  of  June  7, 
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1836,  should  take  eiSect;  and  thereby  the  ceded  territory  became  a 
part  of  the  State  of  Missoari. 

There  are,  in  all,  fifteen  Indian  treaties  referring  to  the  Osage 
boundary  of  1816,  as  run  by  Sullivan,  each  of  which  recognizes  that 
boundary  as  the  Missouri  state  line  ;  and  all  of  which  treaties  were 
made  after  Missouri  was  admitted  into  the  Union,  and  before  Iowa 
became  a  State.  And  as  the  treaties  were  drawn  by  authority  of 
the  United  States,  they  must  be  taken  as  recognitions,  on  the  part  of 
the  general  government,  that  the  Missouri  boundary  and  the  old 
Indian  boundary  are  identical. 

In  the  second  place,  it  is  proper  to  inquire  how  far  the  general 
government  has  recognized  the  Indian  boundary  line  of  1816,  in  its 
land  department.  By  the  act  of  February  17,  1818,^  the  Howard 
district  was  established.  This  extended  west  to  the  old 
[  •  673  ]  Indian  boundary,  and  ran  with  it  from  the  *  mouth  of  the 
Kansas  north,  through  its  whole  length,  and  thence  east 
with  Sullivan's  line  to  where  it  intersected  the  range  line- ten  west 
from  the  principal  meridian ;  extending  on  the  east  line  about  fonr 
fifths  of  its  length. 

In  1823  this  district  was  divided,^  and  a  western  one  established 
fronting  on  the  two  Unes. 

To  the  eastern  part  of  Sullivan's  line,  next  to  the  Des  Moines 
River,  the  St.  Louis  district  extended  until  1824,^  when  the  Salt 
River  district  was  established,  running  west  to  the  range  line  be- 
tween ranges  13  and  14 ;  thence  north  to  the  northern  boundary  line 
of  the  State  of  Missouri;  thence  east  with  the  state  line  to  the  River 
Des  Moines,  and  down  the  same  with  the  state  line. 

By  the  act  of  August  29,  1842,*  the  western  land  district  was 
divided,  and  that  part  of  it  lying  north  of  the  Missouri  River  had 
attached  to  it  the  Platte  country;  that  is  to  say,  the  country  annexed 
to  Missouri  by  the  act  of  congress  of  1836,  lying  west  of  the  old 
Indian  boundary,  and  next  to  the  Missouri  River. 

When  acting  through  the  surveyor's  department  of  public  lands, 
on  the  Missouri  side,  the  general  government  has  never  recognized 
on  the  north,  nor,  until  the  Platte  country  was  attached,  on  the  west, 
any  boundary  as  belonging  to  that  State  other  than  the  two  Indian 
lines  run  by  Sullivan  in  1816,  so  far  as  they  extended. 

The  country  north  of  the  State  of  Missouri  was  for  a  time  attached 
to  the  territory  of  Michigan,  and  then  to  the  territory  of  Wisconsin. 
By  the  act  of  June  12,  1838,  c.  96,*  it  was  formed  into  a  separate 
territorial  government,  by  the  name  of  Iowa.    And  by  another  act  of 
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the  same  date,  c  100,'  the  territory  was  formed  into  two  land  districtSi 
the  southern  one  embracing  the  country  in  dispute. 

And  on  the  Iowa  side,  the  public  surveys  were  executed,  and  lands 
were  sold,  up  to  Sullivan's  northern  line.  Nor  had  the  surveyor- 
general  of  Illinois  and  Missouri  any  jurisdiction  to  go  beyond  it 
north ;  nor  the  surveyor's  department  of  Iowa,  to  cross  it  by  surveys 
to  the  south.  From  the  time  that  Missouri  became  a  State  to  this 
day,  Sullivan's  Hne  has  been  recognized  by  the  United  States  aa  the 
trae  northern  boundary  of  Missouri,  so  far  as  it  could  be  done  through 
the  department  of  public  lands. 

And  thirdly,  congress,  as  early  as  1834,^  organized  a  territorial 
government  bounded  by  said  line ;  laid  off  counties  bounded  by  it 
on  the  south,  as  early  as  1836 ;  and  governed  the  territory  for  ten 
years  up  to  that  line,  —  all  the  time  recognizing  it  as  the  proper 
northern  boundary  of  Missouri. 

*  From  these  facts  it  is  too  manifest  for  argument  to  [  *  674  ] 
make  it  more  so,  that  the  United  States  were  committed  to 
this  Une  when  Iowa  came  into  the  Union.  And,  as  already  stated, 
Iowa  must  abide  by  the  condition  of  her  predecessor,  and  cannot  now 
be  heard  to  disavow  the  old  Indian  line  as  her  true  southern  boun- 
dary. 

The  State  of  Iowa,  by  her  cross-bill,  alleges  that  Missouri  also 
treated  the  old  Indian  boundary  as  her  true  northern  Une,  until  about 
the  year  1836 ;  and  that  said  line,  at  its  western  extremity,  is  about 
six  miles  north  of  the  parallel  of  latitude  which  is  the  proper  dividing 
line  between  the  two  States,  and  that,  at  its  eastern  extremity,  it  is 
about  ten  miles  north  of  the  same ;  that  the  parallel  of  latitude  on 
which  the  line  should  run  is  found  at  a  point  opposite  the  middle  of 
the  rapids  in  the  Mississippi  River  known  as  '^the  Des  Moines 
Rapids."  This  rapid  begins  about  three  miles  above  the  mouth  of 
the  Des  Moines  River,  and  extends  up  the  Mississippi  about  fourteen 
miles.  It  is  a  highly  notorious  geographical  object,  and  a  very  proper 
one  to  govern  a  national  boundary ;  but  the  name  called  for  in  the 
act  of  congress  of  1820,  and  in  the  constitution  of  Missouri,  is  '^  the 
rapids  of  the  Biver  Des  Moines."  Then,  and  ever  since,  the  great 
rapid  in  the  Mississippi  Biver  has  been  known  by  a  different  name. 
It  is  therefore  left  uncertain  whether  the  rapid  in  the  Mississippi  was 
the  one  refeired  to ;  €uid  the  obscurity  is  greatly  increased  by  a  most 
embarrassing  disagreement  among  the  witnesses  testifying  on  this 
head. 

The  name  given  in  the  act  of  congress,  taken  in  connection  with 
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its  context,  would  assuredly  apply  to  a  rapid  in  the  Des  Moines  Bivery 
if  a  notorious  one  existed,  as  the  Mississippi  River  is  not  mentioned 
in  the  call,  and  the  Des  Moines  is ;  nor  was  the  Mississippi  River  to 
be  reached  by  that  line.  Then,  again,  the  rapid  is  fourteen  miles 
long,  and  no  part  of  it  is  called  for  as  an  opposite  point  to  found  the 
line  upon. 

It  therefore  follows,  that  the  claim  of  Iowa  to  come  south  to  the 
niddle  of  the  rapid,  throws  us  on  a  doubtful  and  forced  construction 
of  the  instrument  under  consideration  ;  and  such,  a  construction  we 
are  not  willing  to  adopt,  even  if  Iowa  could  at  this  day  set  up  a 
claim  to  its  adoption,  which,  for  the  reasons  above  stated,  we  think 
she  cannot  be  allowed  to  do. 

The  State  of  Missouri,  by  her  bill,  disavows  the  old  Indian  boun- 
dary, and  utterly  denies  that  the  great  Des  Moines  rapid  in  the  River , 
Mississippi  is  the  object  called  for  in  her  constitution.  She  insists 
that  the  true  rapids  are  found  in  the  Des  Moines,  and  that 
[  *  675  ]  her  northern  line  has  been  run  and  marked  *  from  the  true 
rapids,  west  to  the  Missouri  River.  The  history  of  this  line 
is  as  follows :  In  December,  1836,  the  legislature  of  Missouri  passed 
an  act  requiring  the  northern  boundary  of  that  State  to  be  surveyed 
and  marked  under  the  direction  of  the  executive ;  and  in  June,  1837, 
the  governor  appointed  three  commissioners  to  execute  the  law,  who 
acted  under  special  instructions  from  the  executive.  The  commis- 
sioners appointed  Joseph  C.  Brown  their  en^neer  and  surveyor,  and 
commenced  the  work  in  July  following ;  and  after  having  exanained 
the  Des  Moines,  from  a  point  nearly  one  hundred  miles  up  the  liver, 
downwards  to  its  mouth,  to  ascertain  the  true  rapids  called  for  in  the 
state  constitution,  determined  on  the  proper  place  where,  in  their 
judgment,  the  line  should  begin ;  and  firom  that  place  the  line  was 
run  and  marked  due  west  to  the  Missouri  River ;  and  this  is  known 
as  Brown's  line.  It  lies  about  ten  miles  north  of  the  old  Indian 
boundary.  And,  by  an  act  of  the  legislature  of  Missouri,  passed 
11th  February,  1839,  the  line  so  run  and  marked  by  Brown  was 
declared  to  be  the  northern  boundary  line  of  said  State,  and  has  been 
claimed  by  her  as  such  since  that  time. 

On  the  rapids  selected  by  the  commissioners,  and  on  Brown's  line, 
the  bill  of  complaint  of  the  State  of  Missouri  is  altogether  founded ; 
and  if  she  fails  in  establishing  the  proper  place  of  beginning,  she  has 
no  case,  and  must  go  out  of  court  as  a  complainant,  and  can  have 
no  relief  further  than  an  injunction  to  restrain  Iowa  firom  obtruding 
on  her  jurisdiction  south  of  the  true  line,  wherever  it  may  be  found, 
should  Iowa  attempt  to  go  south  of  such  line. 

The  main  question  arising  on  the  original  bill  of  the  State  of  Mis- 
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souri  therefore  is,  whether  any  rapid  exists  in  the  Des  Moines  Riveri 
of  such  a  prominent  character  as  to  correspond  to  the  call  in  her  con« 
stitution  of  'Hhe  Rapids  of  the  River  Des  Moines.''  On  this  branch 
of  our  inquiries  we  are  furnished  with  highly  satisfactory  evidence. 
By  the  act  of  August  8, 1846,^  the  Iowa  territory  had  granted  to  it, 
by  congress,  every  alternate  section  of  land  not  then  disposed  of^ 
lying  in  a  strip  of  five  miles  wide  on  each  side  of  the  Des  Moines 
River,  for  the  improvement  of  the  same  from  its  mouth  to  a  long  dis 
tance  up,  and  which  grant  was  to  accrue  to  the  benefit  of  the  State 
when  she  should  come  into  the  .Union.  To  carry  into  effect  the  act 
of  congress,  a  board  of  public  works  was  organized  for  the  improve- 
ment of  the  river.  They  employed  an  engineer  to  survey  and  level  it 
with  a  view  to  slack-water  improvements,  and  it  was  surveyed  from 
its  mouth  for  ninety-three  miles  upwards.  The  engineer  had  every 
advantage  of  suitable  instruments,  low  water,  and  ice  in 
the  winter,  and  no  doubt  exists  of  *  his  accuracy  when  per-  [  *  676  ] 
forming  the  field  operations  and  in  making  the  levels. 

The  first  ripple  he  came  to,  worthy  of  notice  here,  was  twenty-four 
miles  from  the  mouth  of  the  river ;  and,  on  eighty  rods  oif  its  greatest 
descent,  he  found  .73  foot  fall. 

On  the  26th  mile  is  '<  Sweet-home  Ripple."  There  was  found  a 
fall  of  .85  foot  in  eighty  rods. 

On  the  34th  mile,  at  Farmington,  he  found  a  fall  of  2.27  feet  in 
ninety-six  rods,  and  in  eighty  rods  1.89  feet. 

On  the  42d  mile,  he  found  a  ripple  (necur  Benton's  Port)  of  1.26 
feet  fall  in  sixty  rods,  and  1.68  in  eighty  rods. 

On  the  51st  mile,  being  at  the  great  bend,  where  Brown's  line  com- 
mences, the  engineer  found  a  fall  of  1.75  feet  in  eighty  rods ;  that  is 
to  say,  21  inches.  Brown  had  also  taken  a  level  there  of  a  space  of 
some  sixty  rods,  in  August,  1837,  and  found  a  fall  in  that  distance 
of  1  foot  9^  inches ;  but  his  instruments  were  not  so  reliable.  The 
bottom  of  the  river  is  rock  at  that  place,  and  there  is  a  thin  stratum 
at  one  point,  over  which  the  water  breaks  when  the  river  is  low. 

On  the  53d  mile,  a  fall  was  found  in  eighty  rods  of  1.75  feet  by 
the  engineer  of  Iowa. 

On  the  55th  mile,  a  fall  of  1.81  feet  was  found  in  eighty  rods. 

On  the  93d  mile,  a  fall  was  found  in  eighty  rods  of  2.10  feet. 

A  line  extended  due  west  from  this  greatest  fall  would  lie  about 
twenty  miles  north  of  Brown's  line,  the  river  being  very  crooked. 
From  this  point  downwards,  it  was  examined  by  the  commissioners 
of  Missouri  in  1837 

The  shoals  on  the  34th  mile,  at  Farmington,  on  the  42d,  at  Ben« 
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ton's  Port,  and  at  the  great  bend  at  Van  Buren,  on  the  Slst  mik, 
where  Brown's  line  begins,  and  the  descents  on  the  53d  and  55th 
miles,  are  of  about  equal  magnitude ;  neither  reach  to  so  much  as 
two  feet  ascent  in  eighty  rods,  and  are  not  perceptible  at  all  when 
the  water  is  three  feet  higher  than  when  at  its  lowest  stage  in  dry 
weather.  In  1820,  these  shoals  were  nameless,  and  are  so  slight  that 
some  of  them  are  now  nearly  obliterated  by  the  accidents  of  dams 
ttu'own  across  the  river  for  milling  purposes.  Either  one  of  the  five 
might  have  been  selected  by  the  commissioners  of  Missouri  for  the 
proper  place  of  beginning  with  almost  equal  propriety.  They  searched 
the  river  from  the  Appannoose  Fall,  at  the  ^d  mile,  to  its  mouth,  in  a 
pirogue,  before  they  selected  their  starting-point,  obviously  depending 
on  such  examination  for  a  selection  of  the  particular  friace  of  begin- 
ning, and  not  on  any  notorious  rapid  pointed  out  by  public  reputation. 
There  is  none  such  in  the  Des  Moines  River,  and  therefore  Brown's 

line  cannot  be  upheld,  nor  the  claim  of  Missouri  be  supported 
[  •  677  ]       •  This  court  is,  then,  driven  to  that  call  in  the  constitation 

of  Missouri  which  declares  that  her  western  boundary  shall 
correspond  with  the  Indian  boundary  line ;  and,  treating  the  western 
line  of  a  hundred  miles  long  as  a  unit,  and  then  running  east  from  its 
northem  terminus,  it  will  supply  the  deficiency  of  a  call  for  an  object 
that  never  existed.  Nor  has  Missouri  any  right  to  complain.  She  her- 
self, for  ten  years  and  more  after  coming  ijf\o  the  Union,  recognized 
the  Indian  lines  west  and  north  as  her  proper  boundary ;  her  comities 
were  extended  up  to  these  lines  before  the  present  controversy  arose; 
and  so  counties  in  the  territory  north  were  established  up  to  ihis  rec* 
ognized  line  without  objection  on  part  of  Missouri.  And  when  con- 
gress ceded  to  her  the  country  west  of  Sullivan's  line,  both  parties  to 
that  cession  acted  on  the  assumption,  that  the  ceded  territory  next 
the  Missouri  River  was  bounded  on  the  north  by  a  line  that  should 
be  run  due  west  from  the  northwest  comer  of  the  old  Osage  boun- 
dary. To  this  extent  the  Indian  title  was  extinguished,  and  to  no 
other  extent  did  the  United  States  cede  that  country.  Nor  conld 
this  court  act  otherwise  than  to  reject  the  claim  of  Missouri,  without 
doing  palpable  injustice  to  the  United  States  on  the  western  part  of 
the  line. 

We  are,  therefore,  of  opinion,  that  the  northern  boundary  of  Mis- 
souri is  the  Osage  line,  as  run  by  Sullivan,  in  1816,  from  the  nortfi- 
west  corner  made  by  him  to  the  Des  Moines  River ;  and  that  a  Hue 
extended  due  west  from  said  northwest  corner  to  the  Missouri  River, 
is  the  proper  northern  boundary  on  that  end  of  the  line.  And  this  is 
the  unanimous  opinion  of  all  the  judges  of  this  court 

10  H.  1. 
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Thohas  Ap  Catesbt  Jones,  Plaintiff  in  Error,  v.  The  United 

States. 

7  H.  681. 

If  a  deputy  postmaster  be  in  default  at  the  end  of  a  quarter,  and  he  omits  to  make  an 
appropriation  of  subsequent  payments  made  by  him,  it  is  the  right  of  the  government  to 
apply  such  payments  to  extinguish  previous  balances ;  and  if  by  such  appropriations  all 
balances,  occurring  more  than  two  years  before  the  institution  of  the  suit,  were  paid,  the 
act  of  March  3,  1825,  (4  Stats,  at  Laige,  103,  §  3,)  limiting  the  liability  of  sureties,  does 
not  affect  the  case. 

Error  to  the  circuit  court  of  the  United  States  for  the  eastern  did- 
tiict  of  Virginia. 

The  case  is  stated  in  the  opinion  of  the  court. 

Walter  Jones^  for  the  plaintiff 

Tbucey^  (attorney-general,)  contrd. 

*  Daniel,  J.,  deHveied  the  opinion  of  the  court  [  *  684  ] 

The  case  in  the  circuit  court  was  an  action  of  debt,  insti- 
tuted to  recover  the  amount  of  a  de£Biult  claimed  by  the  United 
States  of  Walter  F.  Jones,  as  postmaster  of  the  borough  of  Norfolk, 
in  the  3tate  of  Virginia.  The  said  Walter  F.  Jones,  having  been 
appointed  postmaster  of  Norfolk,  executed,  on  the  8th  day  of  August, 
in  the  year  1836,  his  bond,  with  the  plaintiff  in  error  and  one  Duncan 
Bobertson  as  his  sureties,  in  the  penalty  of  $10,000,  conditioned  for 
the  fedthful  performance  of  the  duties  of  his  office.  In  the  year  1839, 
Walter  F.  Jones  was  removed  from  office,  the  United  States  claim*' 
ing  against  him  a  balance  of  $5,515.89  as  due  from  him  on  the  31st 
of  August  in  the  year  last  mentioned ;  and  to  recover  this  balance, 
the  action  on  his  official  bond  was  instituted  in  the  circuit  court  against 
him  and  his  sureties.  After  the  institution  of  the  suit,  it  was  abated 
as  to  Walter  F.  Jones,  by  his  death ;  Bobertson  made  default  in  the 
(»8e,  and  as  to  him  a  writ  of  inquiry  of  damages  was  executed 
the  plaintiff  in  error  alone  appeared  and  made  defence,  upon  four 
several  pleas,  as  to  each  of  which  replication  and  issue  were  taken 
The  first  plea  interposed  was  that  of  condition  performed  generally. 
The  second  and  third  pleas,  presenting  substantially  the  same  de- 
fence, rely  upon  the  act  of  conjgress  of  the  3d  of  March,  1825,  entitled, 
^  An  act  to  reduce  into  one  the  several  acts  establishing  aod  regulat- 
ing the  post-office  department,"  and  particularly  upon  that  portion 
cS.  the  act  which  prescribes  that  the  postmaster-general  shall  obtain 
fsom  the  postmasters  their  accounts  and  vouchers  for  their  receipts  and 
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expenditures  once  in  three  months,  or  oftener,  with  the  balances 
therein  arising  in  favor  of  the  general  post-office ;  and  that,  if  any 
postmaster,  or  other  person  authorized  to  receive  the  postage  of  let- 
ters, &c.,  shall  neglect  or  refuse  to  render  his  accounts,  and  pay  over 
to  the  postmaster  general  the  balance  due  by  him  at  the  end  of  every 
three  months,  it  shall  be  the  duty  of  the  postmaster-general  to  cause 
a  suit  to  be  commenced  against  the  person  so  neglecting  or  refusing; 
and  if  default  be  made  by  the  postmaster  at  any  time,  and  the  post- 
master general  shall  fail  to  institute  suit  against  such  postmaster  and 
sureties  within  two  years  after  such  default  shall  be  made,  then  and 
in  that  case  the  said  sureties  shall  not  be  held  Uable  to  the  United 
States,  nor  shall  suit  be  instituted  against  them.  These  pleas  further 
aver,  that,  subsequently  to  the  execution  of  the  bond  of  "Walter  R 
Jones,  on  the  8th  of  August,  1836,  and  during  the  year  1837,  sundry 
defaults  were  made  by  him  in  failing  to  pay  over  money  received  by 
him  as  postmaster,  and  that  these  defaults  were  permitted  to  remain 
unclaimed  by  suit  up  to  the  12th  of  March,  1840,  the  period 
[  *  685  ]  •  at  which  this  suit  was  instituted ;  a  length  of  time  from 
the  occurrence  of  those  defaults  comprising  an  interval  of 
more  than  two  years. 

The  fourth  plea  of  the  defendant  below  is  simply  a  general  aver- 
ment, that  the  causes  of  action  in  the  declaration  mentioned,  did  not 
occur  within  two  years  next  before  the  institution  of  the  suit 

The  only  evidence  adduced  in  this  case,  on  behalf  of  the  plaintiffs 
below,  was  the  account  certified  under  the  act  of  congress  from  the 
treasury  department  against  the  postmaster,  brought  down  to  the  31st 
of  August,  1839,  exhibiting  a  balance  in  favor  of  the  United  States,  at 
that  date,  of  $6,515.89  ;  and  all  the  evidence  on  behalf  of  the  defend- 
ant was  a  letter  to  him  from  the  postmaster  general,  dated  on  the 
19th  of  December,  1837,  announcing  the  fact,  that  a  draft  had  been 
drawn  on  the  defendant  in  favor  of  the  treasury  department,  for  the 
sum  of  $5,000  in  specie,  and  requesting  the  deposit  of  that  sum  with 
the  Bank  of  Virginia,  at  Richmond,  as  the  agent  for  the  treasury. 
Upon  the  aforegoing  pleadings  and  evidence,  the  following  prayers 
were  made,  and  instructions  given  at  the  trial. 

The  attorney  for  the  United  States  moved  the  court  to  instruct  the 
jury,  "that  all  payments  made  by  the  postmaster,  Walter  F.  Jones, 
to  the  general  post-office,  after  the  execution  of  his  official  bond, 
on  the  8th  of  August,  1836,  and  subsequently  to  any  default  at  the 
end  of  a  quarter,  without  any  direction  by  him  or  by  the  postmaster- 
general  as  to  the  application  of  said  payments,  should  be  applied  in 
the  first  instance  to  extinguish  each  successive  default  in  the  order 
in  which  it  fell  due ;  and  if,  by  such  application  of  said  payments, 
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the  jniy  shall  believe  from  the  evidence  that  all  of  the  defaults  which 
occurred  two  years  before  the  institution  of  this  suit  were  extin- 
guished within  two  years  after  the  same  were  respectively  commit- 
ted,  that  the  act  of  congress,  which  limits  the  institution  of  suits 
against  the  sureties  of  a  postmaster  to  two  years  after  the  default  of 
the  principal,  has  no  application  to  this  case,  and  cannot  affect  in 
any  degree  the  plaintiffs'  right  to  recover  in  this  action." 

And  the  counsel  for  the  defendant  moved  the  court  to  instruct  the 
jury :  ^<  1.  That  if  the  jury  shall  find  that  the  said  deputy  postmaster, 
Walter  F.  Jones,  committed  any  default  or  defaults  in  office  at  any 
time  or  times  more  than  two  years  before  the  commencement  of  this 
suit,  and  that  such  default  or  defaults  were  then  known  to  the  post- 
master general ;  and  further,  that  the  said  deputy  postmaster  con- 
tinued in  default  to  an  equal  or  a  greater  amount  thence- 
forth, until  he  was  discharged  *from  office;  that  the  post-  [  *686  ] 
master  general  failed  to  institute,  or  cause  to  be  instituted, 
a  suit  against  the  said  deputy  postmaster  and  his  sureties  for  two 
years  firom  and  after  such  default  or  defaults  were  made ;  then  the 
defendant,  Thomas  Ap  Catesby  Jones,  one  of  the  sureties  of  the  said 
deputy  postmaster,  is  not  liable  to  the  United  States,  nor  can  any 
suit  be  maintained  against  him  on  the  official  bond  of  the  said 
deputy  postmaster,  wherein  the  defendant  was  bound  as  one  of  the 
sureties  for  any  default  or  defaults  committed  by  the  said  deputy 
postmaster. 

''2.  That  as  this  suit  was  commenced  on  the  12th  of  March,  1840, 
the  jury  should  inquire  whether  any  default  was  committed  by  the 
said  deputy  postmaster,  Walter  F.  Jones,  in  not  duly  paying  over 
any  balance  or  balances  of  money  which  became  due  from  him  on 
account  of  collections  by  him  officially  made  before  the  end  of  the 
quarter  next  preceding  the  12th  of  March,  1838,  namely,  the  quarter 
ending  on  the  31st  of  December,  1837.  And  if  the  jury  shall  find 
that  the  said  deputy  postmaster  was  so  in  default  in  not  duly  paying 
over  such  balances  or  balance  due  fix>m  him  on  account  of  collections 
by  him  officially  made  before  the  end  of  the  quarter  ending  the  31st 
of  December,  1837,  and  that  such  default  was  then  known  to  the 
postmaster-general,  then  they  should  apply,  towards  the  discharge  of 
such  balances  or  balance,  all  such  payments  made  by  the  said  deputy 
postmaster  during  his  continuance  in  office  subsequently  to  the  31st 
of  December,  1837,  as  they  shall  find  to  have  been  made  out  of 
moneys  officially  collected  by  him  before  that  date,  or  out  of  his  pri- 
vate funds ;  and  they  should  apply  all  other  payments  made  by  him 
after  that  date,  and  during  his  continuance  in  office,  towards  the  dis« 
charge  of  the  balances  or  balance  which  became  due  from  him  on 
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account  of  moneys  by  him  officially  collected  after  the  Slst  of  De- 
cember, 1837,  during  his  continuance  in  office. 

^'3.  And  that,  as  to  the^  payment  of  $1,121,549  which  was  made 
by  the  said  deputy  postmaster  after  he  was  discharged  from  his 
office,  the  jury  should  inquire  whether  that  payment  was  made  by 
him  out  of  moneys  remaining  in  his  hands  on  account  of  collec- 
tions officially  made  by  him  before  the  31st  of  December,  1837,  or 
out  of  his  own  private  funds ;  or  whether  that  payment  was  made 
out  of  moneys  officially  collected  by  him  during  his  continuance  in 
office  subsequently  to  the  Slst  of  December,  1837 ;  and  if  the  jury 
shall  find  that  that  payment  was  made,  and  of  moneys  remaining  in 
his  hands  of  collections  by  him  officially  made  prior  to  the  Slst  of 
December,  1837,  or  out  of  his  own  private  funds,  then  the  jury  should 
apply  that  payment  towards  the  discharge  of  the  balance 
[  *687  ]  *  which  was  due  from  him  on  the  Slst  of  December,  1837; 
but  if  the  jury  shall  find  that  that  payment  of  $1,121.54  was 
made  by  the  said  deputy  postmaster  out  of  money  officially  collected 
by  him  during  his  continuance  in  office  subsequently  to  the  Slst  of 
December,  1837,  then  they  should  apply  the  said  payment  towards 
the  balance  that  accrued  and  became  due  from  him  on  account  of 
moneys  officially  collected  by  him  during  his  continuance  in  office 
subsequently  to  the  Slst  of  December,  1837.'' 

'^  Whereupon,  the  court  gave  the  said  instruction  prayed  by  the 
attorney  for  the  United  States,  and  refused  to  give  the  said  instrao- 
tions  prayed  by  the  counsel  for  the  defendant ;  to  which  opinion  of 
the  court  the  defendant,  by  his  counsel,  excepted,  and  prayed  the 
court  to  sign  and  seal  this  biU  of  exceptions,  which  is  done  acooid- 
ingly." 

The  jury  found  a  verdict  for  the  United  States,  assessing  their 
damages  to  the  sum  of  $4,387.09,  with  interest  thereon  from  the  Slst 
day  of  August,  1839,  till  payment ;  and  upon  this  verdict  a  judgment 
was  entered  for  the  sum  of  $10,000,  the  penalty  of  the  bond,  to  be 
discharged  by  the  damages  and  interest  by  the  jury  aBsessed,  and  the 
costs  of  suit. 

It  is  apparent  that  the  only  question  of  law  raised  in  this  cause  is 
the  question  of  an  appropriation  of  payments  by  debtor  and  creditor, 
it  being  insisted,  in  behalf  of  the  United  States,  and  being  so  ruled 
by  the  court  below,  that  when,  at  the  end  of  a  quarter,  there  might 
be  a  default  on  the  part  of  a  postmaster,  it  was  competent  for  him 
to  supply  such  default,  or  to  extinguish  the  debt  then  due  from  him, 
by  payments  made  posterior  to  the  end  of  the  quarter ;  and  that,  in 
the  event  of  an  omission  by  the  postmaster  to  appropriate  the  pay* 
ments  so  made  by  him,  it  was  the  right  of  the  government  to  apply 
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them  at  its  discretion  to  the  extinguishment  of  previous  balances ; 
and  that,  if  by  such  application,  all  defaults  occurring  within  two 
years  previously  to  the  institution  of  the  suit  had  been  extinguishedi 
the  act  of  congress  did  not  affect  the  plaintiff's  right  of  recovery. 

On  behalf  of  the  defendants  below,  it  is  insisted  that  the  receipts 
by  the  postmaster,  within  a  given  quarter,  should  be  applied,  exclu* 
sively  or  primarily,  to  the  debt  due  from  the  postmaster  for  that  quar- 
ter; and  that,  if  there  should  have  existed  any  balances  for  previous 
quarters,  these  should  not  be  extinguished  by  subsequent  receipts ; 
and  that  if  permitted  to  remain  for  the  space  of  two  years  without 
being  claimed,  as  such  balances,  by  suit  on  the  part  of  the  govern- 
ment, the  omission  should  operate  a  complete  exoneration  of  the 
sureties.  With  respect  to  the  position  contended  for  as 
above,  it  may  be  *  remarked,  that  a  construction  of  the  act  [  *  688  ] 
of  congress  which,  in  numerous  instances,  would  interpose 
in  the  way  of  a  debtor  obstructions  to  the  voluntary  payment  of  his 
own  debt,  and  compel  the  creditor  to  resort  to  a  reluctant,  dilatory, 
and  expensive  litigation  for  its  recovery,  would  never  be  adopted  ex- 
cept under  the  influence  of  some  controlling  principle  or  necessity, 
rendering  such  a  proceeding  unavoidable ;  and  no  such  principle  or 
necessity  can  be  perceived  where  a  creditor  is  willing  to  receive  his 
money,  the  debtor  is  willing  to  pay  it,  and  the  surety  assents  to,  or  ac* 
quiesoes  in,  the  payment  We  cannot,  therefore,  approve  an  inter- 
pretation of  the  act  of  congress  like  that  assumed  in  the  defence, 
which  would  require  that  quarterly  balances  should  at  all  events, 
and  in  opposition  to  the  will  of  the  parties,  justly  inferred  from  their 
conduct,  remain  open  and  unsatisfied,  to  become  the  subjects  of  fu- 
ture contest 

Upon  the  question  of  the  appropriation  of  payments,  some  diver- 
sity, and  even  contrariety,  may  be  fouud  in  the  doctrines  of  the  courts; 
yet  nothing  of  the  kind,  it  is  thought,  can  be  deduced  from  them 
which  should  embarrass  the  adjudication  in  this  case.  In  the  gen- 
eral proposition  upon  this  subject,  all  the  courts  agree.  It  is  this : 
^  That  the  party  paying  may  direct  to  what  the  application  is  to  be 
made.  If  he  waives  his  right,  the  party  receiving  may  select  the  ob- 
ject of  appropriation.  If  both  are  silent,  the  law  must  decide." 
With  the  third  branch  of  this  proposition,  the  most  fruitful  of  uncer- 
tainty and  embarrassment,  namely,  the  decision  which  the  law  would 
make  in  the  silence  or  entire  forbearance  of  the  parties,  we  are  here 
not  particularly  called  on  to  deal,  the  subject  here  being  more  imme- 
diately the  right  of  the  creditor  to  make  an  appropriation  of  payments, 
and  the  limitations  upon  that  power  resulting  from  the  delay  or  lapse 
of  time,  from  the  character  of  the  transactions  between  the  debtor 
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feind  creditor,  and  the  rights  of  third  persons  which  may  be  affected 
by  those  transactions.  In  instances  of  official*  bonds  execated  by  the 
principal  at  different  times,  with  separate  and  distinct  sets  of  sure- 
ties, this  court  has  settled  the  law  to  be,  that  the  responsibility  of  the 
separate  sets  of  sureties  must  have  reference  to,  and  be  limited  by 
the  periods  for  which  they  respectively  undertake  by  their  contract, 
and  that  neither  the  misfeasance  nor  nonfeasance  of  the  principal, 
nor  any  cause  of  responsibility  occurring  within  the  period  for  wtiich 
one  set  of  sureties  have  undertaken,  can  be  transferred  to  the  period 
for  which  alone  another  set  have  made  themselves  answerable.  Snch 
is  the  rule  established  in  the  cases  of  The  United  States  v.  January 

and  Patterson,  7  Cranch,  572,  and  of  the  United  States  i\ 
\  •  689  ]  Eckford's  Executors,  *  1  How.  250.     The  case  before  us  is 

free  from  any  embarrassment  of  conflicting  interests  between 
separate  sets  of  sureties.  In  this  case  there  is  but  one  bond ;  it  pre- 
nents  the  instance  of  an  appropriation  of  payments  between  a  single 
debtor  and  creditor.  Upon  the  question,  as  understood  in  this  form 
and  with  this  limitation,  there  is  not  a  perfect  uniformity  in  the  de- 
cisions either  in  England  or  in  this  country.  The  opinion  of  Sir 
William  Grant  in  Clayton's  case,  1  Merivale,  pp.  604,  et  seq.,  has 
often  been  referred  to  as  a  high  authority  in  favor  of  the  restriction 
of  the  right  of  the  creditor  to  make  the  application  to  the  exact  period 
of  time  at  which  the  payment  was  made.  A  close  examination  of 
the  opinion  of  this  able  judge,  however  it  may  show  the  inclination 
of  his  mind  on  this  subject,  can  hardly  be  received  as  an  express  ad- 
judication upon  the  point  in  support  of  which  it  is  adduced.  In 
Clayton's  case,  p.  606,  speaking  of  the  right  of  appropriation  in  the 
creditor  in  the  absence  of  express  direction.  Sir  Wm.  Grant  says : 
"  There  is  certainly  a  great  deal  of  authority  for  this  doctrine ;  with 
some  shades  of  distinctiqn,  it  is  sanctioned  by  the  cases  of  Groddard 
V.  Cox,  2  Strange,  1194 ;  of  Wilkinson  v.  Sterne,  9  Mod.  427 ;  of 
Newmarsh  t;.  Clay,  14  East,  239;  and  of  Peters  v.  Anderson,  5 
Taunt.  596."  He  proceeds :  "  There  are,  however,  other  cases,  which 
are  irreconcilable  with  this  indefinite  right  of  election  in  the  creditor, 
and  which  seem,  on  the  contrary,  to  imply  a  recognition  of  the  civil 
law  principle  of  decision.  Such  are,  in  particular,  the  cases  of  Meg- 
gott  V.  Mills,  1  Ld.  Raym.  287,  and  Dowe  v.  Holdworth,  Peake's  N. 
P.  64.  The  cases  then  set  up  two  conflicting  rules,  —  the  presumed 
intention  of  the  debtor,  which,  in  some  instances  at  least,  is  to  govern, 
and  the  ex  post  facto  election  of  the  creditor,  which,  in  other  in- 
stances, is  to  prevail.  I  should  therefore  feel  myself  a  good  deal 
embarrassed,  if  the  general  question  of  the  creditor's  right  to  make 
the  application  of  indefinite  payments  were  now  necessarily  to  be 
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determined.     But  I  think  the  present  case  is  distinguishable  from  any 
of  those  in  which  that  point  has  been  decided  In  the  creditor's  favor/* 
Again,  on  page  610,  we  find  the  following  statement  from  this  same 
judge,  namely,  that  the  creditor  received  his  account  drawn  out  by 
his  debtor,  the  banker  who  kept  the  account,  and  made  no  objection 
to  it  whatever,  and  the  master  stated  in  his  report  that  the  silence  of 
the  customer,  the  creditor,  after  the  receipt  of  his  banking  account, 
18  regarded  as  an  admission  of  its  being  correct,    ^^  Both  creditor  and 
debtor  must  therefore,"  says  the  judge,  ^  be  considered  as  having 
concurred  in  the  appropriation."     This  case  has  been  adverted  to 
somewhat  at  length,  although  it  is  often  referred  to  as  high  and  ex- 
press authority,  with  the  view  of  showing  that  it  does 
•not  adjudge  directly  the  point  of  the  creditor's  discretion  in  ['*  690  ] 
the  appropriation  of  payments,  however  strongly  it  may  in- 
timate the  inclination  of  the  master  of  the  rolls  as  to  that  question 
Later  decisions  in  the  English  courts  would  seem  to  be  wholly  ir- 
reconcilable with  the  remarks  of  Sir  William  Grant  in  Clayton's 
case.     Thus,  in  Simpson  v.  Ingham,  decided  in  1823,  and  reported  io 
2  Barn.  &  Cres.  66,  Bayley,  justice,  speaking  of  the  right  of  credi- 
tors to  appropriate  payments,  uses  this  language :  ^^  It  heis  been  in- 
sisted, that,  at  that  period  of  time,  they  had  no  right  so  to  do,  because 
they  were  precluded  by  the  entries  which  they  had  already  made  in 
their  own  books  in  the  intermediate  space  of  time.    If,  indeed,  a  book 
had  been  kept  for  the  common  use  of  both  parties  as  a  pass-book, 
and  that  had  been  communicated  to  the  opposite  party,  then  the 
party  making  such  entries  would  have  been  precluded  from  altering 
the  account ;  but  entries  made  by  a  man  for  his  own  private  pur- 
poses are  not  conclusive  on  him  until  he  has  made  a  communication 
on  the  subject  of  those  entries  to  the  opposite  party.     Until  that  time 
he  has  the  right  to  apply  the  payments  as  he  thinks  fit."     Holroyd, 
justice,  in  the  same  case,  says :  ^  The  persons  paying  the  money  not 
having  made  any  direct  application  of  it,  the  right  of  making  such 
application  devolved  on  the  receivers ;  and  if  they  have  done  no  act 
which  can  be  considered  as  such  an  application,  it  is  equally  cleari 
that,  although  they  did  not  apply  it  at  the  moment  of  payment,  they 
would  have  the  right  to  make  the  application  at  a  subsequent  period. 
The  question  therefore  is,  whether,  from  any  entry  in  the  books,  there 
appears  to  have  been  a  complete  election  by  them  to  apply  the  pay- 
ments in  any  other  v(ray  than  they  are  applied  in  the  accounts  which 
have  been  actually  delivered.     Now,  these  entries  not  having  been 
commnaicated  to  the  opposite  party,  it  seems  to  me  that  the  election 
was  not  complete.     The  effect  of  making  the  entries  in  their  own 
private  books  shows  only  that  the  idea  of  so  applying  the  payment 
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had  passed  in  their  own  minds.  It  is  much  the  same  thing  as  if  they 
had  expressed  to  a  strabger  their  intention  of  making  sach  applica- 
tion of  the  payments,  and  had  afterwards  refused  to  cany  such  inten- 
tion into  efTect."  Still  later,  in  1834,  in  the  case  of  Philpott  v.  Jones, 
2  Adolph.  &  Ellis,  41,  Denman,  chief  justice,  says :  ''  The  defendant 
made  no  appropriation  of  that  payment ;  the  plaintiff,  therefore,  may 
elect  at  any  time  to  appropriate  it  to  this  part  of  his  demand."  And 
so  Taunton,  justice,  in  the  same  case :  "  Here  the  £17  were  paid 
without  any  application  to  the  particular  items  of  the  account  The 
plaintiff  then  might  apply  that  payment  to  the  items  in  question;  and 
he  was  not  bound  to  tell  the  defendant  at  the  time  that  he 
[  *  691  ]  *  made  such  application ;  he  might  make  it  at  any  time  be- 
fore the  case  came  under  the  consideration  of  the  jury."  In 
Smith  V.  Wigley  and  TurniclifFe,  3  Moore  &  Scott,  176,  TindaD, 
chief  justice,  said  that  the  creditor  must  make  the  appropriation  at 
the  time  the  money  comes  to  his  hands.  Yet,  in  Mills  v.  Fowkes,  S 
Bingham's  New  Cases,  455,  the  same  chief  justice  said,  that,  in  con- 
formity with  the  rule  in  Simpson  v.  Ingham,  the  creditor  may  make 
the  application  at  any  time  before  action  brought  Bosanquet, 
justice,  said,  in  the  same  case,  that  the  receiver  might  appropriate 
the  payment)  if  the  debtor  had  not,  at  any  time  before  action 
commenced ;  and  Coltman,  justice,  that,  notwithstanding  the  donht 
expressed  by  the  master  of  the  rolls  in  Clayton's  case,  the  more  cor- 
rect view  seemed  to  be,  "  that  the  creditor  is  not  limited  in  point  of 
time." 

In  the  case  of  the  Mayor  of  Alexandria  v.  Patten,  reported  in  4 
Cranch,  320,  Chief  Justice  Marshall  said,  in  pronouncing  the  de- 
cision :  ^^  It  is  a  clear  principle  of  law,  that  a  person  owing  money 
on  two  several  accounts,  as  upon  a  bond  and  simple  contract,  may 
elect  to  apply  his  payments  to  which  account  he  pleases  ;  but  if  he 
fails  to  make  the  application,  the  election  passes  firom  him  to  the 
creditor.  No  principle  is  recollected  which  obliges  the  creditor  to 
make  the  election  immediately.  After  having  made  it,  he  is  bound 
by  it ;  but  until  he  makes  it,  he  is  free  to  credit  either  the  bond  on 
the  simple  contract."  So,  too,  Justice  Story,  in  delivering  the  decision 
in  the  case  of  Barkpatrick  r.  The  United  States,  9  Wheat  737,  says: 
^'  The  general  doctrine  is,  that  the  debtor  has  a  right,  if  he  pleases, 
to  make  the  appropriation  of  payments ;  if  he  omits  it,  the  creditor 
may  make  it ;  if  both  omit  it,  the  law  will  apply  the  payments  ao- 
cording  to  its  own  notions  of  justice.  It  is  certainly  too  late  for 
either  party  to  claim  a  right  to  make  an  application  after  the  con- 
troversy has  arisen,  and  d  fortiori  at  the  time  of  the  trial."  The  two 
cases  last  cited,  with  those  of  the  United  States  0.  January.  7  Cranch, 
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572,  and  of  the  United  States  v.  Eckford's  Executors,  1  How.  250, 
comprise  the  substance,  it  ifi  believed,  of  all  that  has  been  ruled  by 
this  court  upon  the  subject  of  the  appropriation  of  payments.  There 
are  several  state  decisions  upon  this  subject,  which  are  not  adverted 
to ;  but  amongst  these,  if  examined,  there  will  1>e  found  some  con- 
trariety. An  attempt  to  reconcile  any  discrepancies,  either  real  or 
apparent,  amongst  either  the  English  or  American  cases,  would  seem 
to  be  at  least  useless  here,  inasmuch  as,  with  iregard  to  the  only  prin- 
ciple connected  with  the  appropriation  of  payments  which  we  deem 
to  be  involved  in  this  case,  all  the  decisions  concur.  There  is  not 
even  a  decision  to  be  found,  which  denies  to  the  creditor,  where  the 
debtor  has  been  quiescent,  the  right  to  appropriate  pay- 
ments at  *  the  periods  at  which  they  shall  be  made ;  and  the  [  *  692  ] 
concession  of  this  restricted  right  we  hold  to  be  decisive  of 
the  character  and  fate  of  the  transaction  under  review.  That  trans- 
action exhibits  one  general  account  of  debit  and  credit  continued 
from  its  commencement  to  its  close,  when,  and  at  no  prior  time,  the 
balance  is  struck.  On  the  due  side  of  the  account  are  presented  the 
amounts  received  by  the  postmaster  for  postages  within  the  periods 
there  stated ;  and  on  the  other  side  are  entered  to  his  credit  the  sums 
paid  by  him,  either  in  cash  or  in  drafts  from  the  postmaster-general, 
in  an  exact  conformity  with  the  dates  at  which  the  transactions  oc- 
curred. By  this  application,  any  balance  which  may  have  existed  at 
the  end  of  a  previous  quarter,  was  extinguished,  and  sometimes  over- 
paid, and  the  account  thus  brought  down  to  the  final  balance.  To 
this  mode  of  application  no  just  objection  can  be  perceived;  the 
parties  interested  in  the  payments  were  the  same  throughout,  and 
equally  liable  for  all ;  the  payments  being  made  generally,  and  with- 
out any  appropriation  by  the  debtors  who  were  thus  liable,  it  was 
the  undoubted  right  of  the  creditor  to  apply  them  to  any  sums  ante- 
cedently due.  Indeed,  in  the  case  of  The  United  States  v.  Kirk- 
patrick,  this  court  say,  that,  "  in  long  running  accounts,  where  debits 
and  credits  are  perpetually  OQCurring,  and  no  balances  otherwise  ad- 
justed than  for  the  purpose  of  making  rests,  we  are  of  opinion  that 
payments  ought  to  be  applied  to  extinguish  the  debts  according  to 
the  priority  of  time."  In  this  case  they  have  been  so  applied,  and 
in  strict  conformity  with  the  times  at  which  such  payments  were 
made. 

We  conclude  our  view  of  this  question,  in  the  language  of  Judge 
Hopkinson,  in  the  case  of  The  Postmaster-General  v.  Norvell,  Gil- 
pin, 134 :  "  The  application  of  the  moneys  received  in  a  subsequent 
quarter,  to  the  payment  of  the  debt  or  balance  antecedently  due, 
being  perfectly  correct  and  lawful,  it  follows  that  no  part  of  the  do- 
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fault  for  which  suit  is  brought  accrued  two 'years  before ;  on  the  con- 
trary, all  the  balances  antecedent  to  the  last  quarter,  were  extin- 
guished by  the  successive  payments,  and  the  final  balance  falls  on 
the  last  quarter."  A  contrary  result  could  be  attained  only  by  chang 
ing  the  manner  in  which  the  accounts  have  been  kept,  and  by  ar- 
ranging the  actual  transactions  as  they  have  occurred  between  the 
parties,  —  a  proceeding  which,  we  think,  is  required  neither  by  the 
letter  nor  the  objects  of  the  act  of  congress.  The  judgment  of 
the  circuit  court  should  therefore  be,  and  is  hereby,  affirmed. 


Benjamin  D.  Harris,  Plaintiff  in.  Error,  v.  James  D.  Wai«l. 

7  H.  693. 

If  the  magistrate  who  takes  a  deposition,  de  bene  ease,  under  the  SOth  section  of  the  jodidarj 
act  of  1789,  (I  Stats,  at  Lar^i^e,  88,)  does  not  certify  any  cause  of  taking,  but  appends 
the  notice  to  the  opposite  party,  .which  states  that  the  witness  is  "  aboat  to  depart  tbi 
Statc,*^  the  deposition  cannot  be  read. 

The  notice  should,  bat  in  this  case  does  not,  show  the  cause  of  taking. 

The  fact  that  the  attorney  of  the  opposite  party  attended,  but  refosed  to  take  part  in  the  pro- 
ceedings, does  not  cure  the  defect  in  the  certiKcate. 

If  parties  agree  a  dc]>osition  should  be  read,  this  covers  both  what  is  incompetent  and  com- 
petent evidence  contained  in  it. 

Error  to  the  circuit  court  of  the  United  States  for  the  southern 
district  of  Mississippi.  The  case,  save  upon  the  second  exception 
is  stated  in  the  opinion  of  the  court.     That  exception  was  as  fol« 

lows :  — 
[  *  695  ]       *  2d  exception,  respecting  the  deposition  of  Sims. 

This  deposition  had  upon  it  the  following  indorsement, 
namely :  — 

[  *  696  ]      •  "  When  sworn  to,  it  is  agreed  this  deposition  of  B.  Q. 
Sims  may  be  used  in  the  cause  stated  in  the  caption  as 
evidence. 

'^  Rives  and  Shelton  and  Thompson,  ^or  PlainHff* 
Mayes  and  Clifton,  for  Defendant^  WalL" 

After  the  defendant  had  read  to  the  jury  the  deposition  of  Benja- 
min G.  Sims,  which  was  done  subject  to  exceptions,  the  plaintiif 
moved  the  court  to  exclude  from  the  jury  that  part  of  said  deposition 
which  proved,  or  tended  to  prove,  said  plaintiff  to  be  a  negro-trader 
but  the  court  overruled  said  motion,  on  the  ground  that  the  counsel 
of  the  plaintiff  had  agreed  in  writing  on  said  depositioui  that  the 
tame  might  be  read  in  evidence.         , 
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Nelson^  for  the  plaintiff. 
Cliftanj  contra. 

*  Orier,  J.,  delivered  the  opinion  of  the  court  [  *  704  ] 

On  the  trial  of  the  issues  of  fact  in  this  case  before  the 
circuit  court,  the  defendant  offered  to  read  the  deposition  of  William 
S.  Bayner,  which  had  been  taken,  de  bene  esse^  under  the  30th  section 
of  the  judiciary  act.  It  was  objected  to  by  the  plaintiff's  counsel, 
as  not  coming  within  the  conditions  prescribed  by  that  act.  The 
court  admitted  the  deposition,  and  sealed  a  bill  of  exceptions,  which 
is  the  foundation  of  the  first  assignment  of  error. 

A  notice  was  served  on  the  plaintiff's  counsel,  signed  by  the  com- 
missioner  or  magistrate,  and  stating  the  time  and  place  at  which  it 
was  intended  to  be  taken,  and  that ''  I  shall  take  the  deposition  of 
William  S.  Rayner,  (about  to  depart  the  State,)  to  be  read  on  the 
part  of  the  defendant,  de  bene  esse^^  &c. 

When  the  deposition  was  offered,  the  defendant  proved  to  the 
court,  that,  ^'  when  said  deposition  was  taken,  said  Bayner  was  on 
his  way  to  the  republic  of  Texas,  to  reside  there,  and  that  he  was  a 
citizen  of,  and  resided  in,  said  republic." 

It  has  been  decided  by  this  court,  in  the  case  of  Bell  t;.  Morrison 
1  Pet.  351,  that  <'  the  authority  to  take  depositions  in  this  mann^i 
being  in  derogation  of  the  rules  of  common  law,  has  always  been 
construed  strictly,  and  therefore  it  is  necessary  to  establish  that  all 
the  requisitions  of  the  law  have  been  complied  with  before  such  tes- 
timony is  admissible." 

The  conditions  under  which  a  party  is  permitted,  and  a  magistrate 
authorized,  to  take  depositions  de  bene  esse^  under  this  act,  are : 
1.  That  the  vidtne^  lives  at  a  greater  distance  from  the  place  of  trial 
than  one  hundred  miles ;  2,  or  is  bound  on  a  voyage  to  sea ;  3,  or  is 
about  to  go  out  of  the  United  States ;  4,  or  out  of  such  district  to 
a  greater  distance  from  the  place  of  trial  than  one  hundred  miles, 
before  the  time  of  trial ;  5,  or  is  ancient  or  very  infirm. 

The  magistrate  is  required  also  to  deliver  to  the  court,  together 
with  the  depositions  so  taken,  a  certificate  of  the  reasons  of  then 
being  taken,  and  of  the  notice,  if  any,  given  to  the  opposite  party. 
In  order  to  entitle  the  party  to  read  such  depositions,  when  taken 
and  certified  in  due  form  of  law,  he  must  show,  that,  at  the  time  of 
the  trial,  1,  either  the  witness  is  dead ;  2,  or  gone  out  of  the  United 
States ;  3,  or  to  a*  greater  distance  than  one  hundred  miles  from  the 
place  where  the  court  is  sitting ;  4,  or  that,  by  reason  of  age,  sick- 
ness, or  bodily  infirmity,  he  is  unable  to  travel  and  appear  at  court. 
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Now,  assuming  that  the  defendant  has  brought  himself  within  tiie 
conditions  which  would  enable  him  to  read  a  deposition  regularly 
taken  and  certified  according  to  the  requisitions  of  this  act,  the  ques- 
tion is,  whether  this  deposition  was  so  taken  and  certified. 
[  •  705  ]       *  The  authority  or  jurisdiction  conferred  on  the  magistrate 
by  this  act,  is  special,  and  confined  within  certain  limits  or 
conditions;  and  the  facts  calling  for  the  exercise  of  it,  should  appear 
upon  the  face  of  the  instrument,  and  not  be  left  to  parol  proof.    The 
act  of  congress  requires  them  to  be  certified  by  the  magistrate.    It 
would  be  reasonable,  also,  where  notice  is  required  to  be  given  to 
fhe  opposite  party,  that  such  notice  should  show  on  its  face  that  the 
contingency  has  happened  which  confers  jurisdiction  on  the  magistrate, 
and  gives  a  right  to  the  party  to  have  the  deposition  taken,  so  that 
ihe  party  on  whom  the  notice  is  served,  may  be  able  to  judge  whether 
it  is  necessary  or  proper  that  he  should  attend.     The  notice  in  this 
ease  states  only  that  the  witness  is  "  about  to  depart  the  State,"  not 
that  he  is  bound  on  a  voyage  to  sea,  or  about  to  go  out  of  the  United 
States,  or  a  hundred  miles  firom  the  place  of  trial. 

This  notice  is  appended  or  annexed  to  the  deposition,  with  a  re- 
turn of  service  by  the  marshal ;  but  the  service  is  not  certified  by  the 
magistrate,  nor  does  he  certify,  as  required  by  the  act,  "  the  reasons" 
for  taking  the  deposition.  The  presence  of  the  plaintiff's  attorney, 
who  declined  to  take  any  part  in  the  proceedings,  cannot  affect  the 
case,  or  amount  to  a  waiver  of  any  objection  to  the  want  of  authority 
apparent  on  the  face  of  this  certificate. 

We  are  of  opinion,  therefore,  that  the  court  erred  in  admitting  this 
deposition  to  be  read  to  the  jury. 

The  third  and  fourth  exceptions  have  been  abandoned  on  the  argu- 
ment, and  the  second  does  not  appear  to  be  weU  taken.  When  par- 
ties, with  a  full  knowledge  of  the  contents  of  a  deposition,  agree 
that  it  shall  be  read  to  the  jury  on  the  trial  of  the  cause,  they  have 
no  right  to  complain  of  the  court  for  not  excluding  from  the  consid- 
eration of  the  jury  the  very  matter  which  they  themselves  have  agreed 
should  be  read  to  them. 

The  record  in  this  case  does  not  show  that  any  judgment 'was 
given  by  the  court  below  on  the  demurrer.  If  a  defendant  plead  sev- 
eral pleas  in  bar,  either  of  which  is  a  defence  to  the  whole  action, 
and  one  be  found  in  his  favor,  he  is  entitled  to  judgment.  For  this 
reason,  the  parties  may  have  considered  it  unnecessary  to  pray  tiie 
judgment  of  the  court  on  the  plea  demurred  to,  as  the  issues  on  the 
other  pleas  had  been  found  in  favor  of  the  defendant,  and  judgment 
rendered  thereon  for  him.  And  the  plaintiff  here,  who  was  also  plain- 
tiff below,  cannot  assign  error  on  an  issue  in  which  there  was  no 
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jiidgment  of  the  court  below.     The  vedidity  of  the  defence  set  up  in 
that  plea,  is,  consequently,  not  before  this  court,  and  cannot  be  no- 
ticed.    But,  as  the  trial  of  these  issues  below  took  place  before  the 
decision  in  this  court  of  the  cases  of  Rowan  et  aU  v.  Run- 
nels, 5  How.  134,  *  and  Sims  v.  Hundley,  6  ibid.  1 ;  and  [  *  706  ] 
as  these  cases  show  that  the  issues  of  fact  are  immaterial, 
though  found  for  the  defendant,  the  defence  will  probably  turn  wholly 
on  the  decision  of  the  point  raised  by  the  demurrer. 
The  judgment  of  the  circuit  court  is  reversed. 


Thomas  Townsend,  Plaintiff  in  Error,  v*  Robert  Jemison. 

7  H.  706. 

Where  a  declaration  contained  several  counts,  and  on  a  plea  of  the  general  issue  to  all,  a 
Terdict  was  found  for  the  plaintiff;  and  upon  a  special  plea  to  part  of  the  counts^  and  a 
replication  thereto,  a  demurrer  was  taken  but  not  joined,  and  no  judgment  was  entered 
on  the  demurrer ;  and,  by  the  law  of  the  State  where  the  trial  was  had,  one  good  count 
was  sufficient  to  support  a  judgment,  it  was  heLd^  that  a  judgment  for  the  plaintiff  was  not 
erroneous. 

Error  to  the  district  court  for  the  northern  district  of  Mississippi 
The  state  of  the  record  appears  in  the  opinion  of  the  court 

OockCj  for  the  plaintiff. 

No  counsel  cantrd. 

•  Woodbury  J.,  delivered  the  opinion  of  the  court.  [  *  714  ] 

The  original  action  in  this  case  was  assumpsit.  Though 
the  declaration  contained  several  counts,  some  on  a  special  promise 
and  some  for  money  paid  and  received,  it  was  indorsed  on  the  original 
summons,  that  the  action  was  <'  brought  to  recover  the  sum  of  $4,000 
and  interest  at  10  per  cent,  paid  for  defendant,  from  27th  of  January, 
1840,  to  Mississippi  Union  Bank,"  &c.  &c. 

There  was  a  demurrer  and  other  pleadings  as  to  this  declaration, 
which  it  is  not  necessary  to  repeat,  as  leave  was  given  to  amend 
throughout ;  and  on  the  6th  of  December,  1842,  a  new  declaration 
was  filed,  consisting  of  three  special  counts  and  the  usual  money 
counts,  all  of  which  must,  of  course,  be  for  the  original  cause  of 
action. 

On  the  9th  of  December,  1842,  the  defendant  pleaded  the 
•  general  issue  of  non  assumpsU  to  the  whole  declaration  ;  [  *  715  J 
and  for  further  plea  to  the  three  special  counts,  averred,  that 
the  suit  was  brought  to  charge  him  for  the  debt  of  John  B.  Jones, 
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and  for  no  other  purpose ;  and  that,  there  being  no  evidence  of  his 
promise  in  writing,  the  suit  was  barred  by  the  statute  of  frauds  and 
perjuries.  To  this  the  plaintiff  replied,  that  the  suit  was  not  so 
brought,  but  on  original  promises  made  by  the  defendant.  The  latter 
filed  a  general  demurrer  to  this  replication. 

On  the  12th  of  December  the  general  issue  joined  as  to  the  whole 
declaration  appears  to  have  been  tried,  and  a  verdict  returned  for 
^3,451.88,  for  which  sum,  at  the  same  time,  judgment  was  rendered 
and  execution  issued. 

Nothing  further  took  place  till  June  5, 1845,  when  this  writ  of 
error  was  brought  to  reverse  the  judgment,  assigning  els  the  ground 
for  it,  that  the  demurrer  to  the  replication  should  first  have  been  dis- 
posed of,  and  that  the  statute  of  frauds  pleaded  in  the  preceding 
plea  was  a  full  defence  to  the  matters  alleged  by  the  original  plaintifE 

This  case  presents  some  questions  of  practice  and  of  pleading 
which  possess  no  little  difficulty.  They  must  be  settled  chiefly  by  the 
reasons  which  may  be  applicable  to  them ;  and  when  precedents  in 
this  court  are  not  found  for  a  guide  in  aid  of  those  reasons,  they  may 
be  strengthened  by  analogies  established  in  the  state  courts  or  iu 
England,  where  the  systems  of  pleading  and  practice  are  somewhat 
similar.  It  seems  proper,  and  is  conceded,  that,  in  a  cause  where 
several  pleas  are  filed,  as  here,  and  some  terminate  in  a  demmrcf 
and  others  in  an  issue  to  the  jury,  they  should  all,  as  a  general  role, 
unless  waived  or  withdrawn,  be  in  some  way  disposed  of  by  the 
court.  The  leading  inquiry,  then,  is,  if  enough  appears  in  all  the 
proceedings  here  to  render  it  probable  that  the  issue,  in  law  no  less 
than  in  fact,  was  in  some  way  disposed  of,  though  this  is  not,  eo 
nomine,  mentioned  in  the  record.  Assuredly,  it  is  usual  in  this  coun^ 
try,  as  a  matter  of  practice,  when  there  is  an  issue  of  fact  and 
another  of  law  in  the  same  action,  to  have  the  question  of  law  heard 
and  decided  first.  Green  v.  Dulany,  2  Mun£  518;  Muldrow  v. 
AFCleland,  1  Litt  4 ;  Co.  Idtt.  72,  a  ;  Com.  Dig.  Pleader,  Demurrer, 
22.  The  28th  rule  for  the  circuit  courts  accords  with  this,  by  direct- 
ing that,  in  such  cases,  ^'  the  demurrer  shall,  unless  the  court  shall 
otherwise,  for  good  cause,  direct,  be  first  argued  and  determined," 
because  a  decision  on  that,  if  one  way,  that  is,  if  in  favor  of  the 
demurrer,  will  firequently  dispose  of  the  whole  cause,  and  supersede 
the  expense  and  necessity  of  a  jury  trial  of  the  other  issue,  as  well  as 
give  an  opportunity  to  move  for  an  amendment  5  Bac  Abr.,  Pleas 
and  Pleading,  No.  1 ;  Tidd's  Pract  476 ;  Duberley  v.  Page, 
[  *  716  ]  2  D.  &  E.  394.  Yet  this  course  *  being  a  matter  of  sound 
discretion  in  the  court  rather  than  of  fixed  or  inflexible  right, 
it  cannot  always  be  absolutely  presumed  to  have  been  pursued.    See 
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28th  Rule,  ofi^e,  and  cases  before  cited ;  2  D.  &•  E.  394 ;  1  Saunders^ 
80,  note  1.  Bat  as  it  is  usual,  and  the  defendant  in  this  case  did 
not  file  any  exception,  as  if  there  had  been  a  refusal  by  the  court 
to  decide  first  on  the  demurrer,  the  presumption  does  not  seem  so 
strong  that  there  had  beien  a  refusal  or  neglect  to  do  it,  as  that 
the  demurrer  had  been  waived  by  the  defendant,  or,  if  not  waived, 
had  been  decided,  and  the  particular  minute  of  this  on  the  record 
omitted  by  a  mistake  of  the  derk.  Several  other .  drcumstancea 
exist,  which,  in  connection  with  these,  contribute  to  strengthen  this 
last  presumption,  and  to  justify  ns  on  legal  grounds  in  inferring  that 
one  of  the  above  events,  either  a  waiver  or  decision  of  the  demurreri 
actually  took  place  here.  First,  as  to  those  in  favor  of  the  position 
that  the  demurrer  was  waived.  Only  one  cause  of  action  existed 
here,  though  set  out  in  several  counts.  This  is  stated  not  only,  as 
before  mentioned,  in  the  summons  by  the  original  plaintiff,  but  by 
the  defendant  in  his  special  plea,  and  in  the  argument  of  his  counseL 
The  general  issue,  which  was  joined  and  tried,  went  to  the  whole 
declaration ;  and  under  that,  at  the  trial,  any  parol  evidence  offered 
in  its  support  could  have  been  objected  to  as  within  the  statute  of 
frauds,  which  seems  to  have  been  the  whole  defence,  as' well  as  under 
the  special  plea  setting  up  this  statute  against  the  special  counts. 
This  is  clear  from  the  books  of  practice.  1  Chit.  PL  515 ;  2  Leigh's 
N.  P.  1066 ;  1  Tidd's  Piract  646.  Though,  to  be  sure,  it  could  be 
pleaded  specially,  also,  and  this  may  now  be  necessary  under  the 
new  rules  of  court  in  England.  1  Bingh.  N.  C.  781 ;  2  Crompt., 
Mees.  &  Rose.  627.  Hence,  from  abundant  caution  lest  this  objec- 
tion might  not  be  admissible  under  the  general  issue,  the  special  plea 
here  was  probably  at  first  filed.  But  before  the  trial  came  on,  which 
was  three  days  after,  it  is  likely  that  the  defendant  had  become  con- 
vinced that  it  was  admissible,  under  the  general  issue,  and  therefore 
went  to  trial  without  having  the  demurrer  first  argued  and  decided, 
or  even  joined,  but  waived  it.  If,  on  the  contrary,  he  concluded  to 
try  the  issue  to  the  jury  first,  and  then,  if  not  allowed  there  to  make 
his  objection  as  to  the  statute,  to  argue  the  demurrer  afterwards,  the 
inference  would  be  equally  strong,  that  he  was  allowed  to  urge  the 
objection  at  the  trial,  and  had  a  decision  on  it  there,  and  therefore 
waived  his  special  plea  and  demurrer,  and  a  separate  and  unneces- 
sary decision  on  them,  afterwards.  Such  was  the  presumption  in 
the  case  of  Bond  t;.  HiUs,  3  Stewart,  (Alabama,)  283,  more  fully  ex- 
plained hereafter.  It  was  held  likewise  in  Morrison  v.  Mor* 
lison,  3  Stewart,  *  444,  that  if  a  demurrer  and  an  issue  of  [  *  717  ] 
Csict  were  to  the  same  matter,  and  the  latter  was  tried  first, 
it  must  be  presumed  that  the  other  had  been  waived. 
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In  Dufau  v.  Couprey's  Heirs,  6  Pet  170,  a  writ  of  error  was  brought^ 
for  the  same  general  cause  as  here,  that  one  of  the  pleas  intended  for 
the  court  did  not  appear  by  the  record  to  have  been  decided.  Bat 
ihe  court  sustained  the  judgment  below ;  the  other  plea,  on  examina- 
tion, as  will  soon  be  shown  to  be  the  case  here,  being  found  imma- 
terial after  the  finding  of  the  jury.  Where  one  material  issae 
is  decided,  going  to  the  whole  declaration,  it  is  of  no  consequence 
how  an  immaterial  issue  going  only  to  a  part  of  it  is  found,  if 
no  injury  be  done  by  it  to  either  party.  6  Missouri,  544.  And 
by  parity  of  reasoning,  it  would  be  of  no  consequence  whether  it 
was  decided  at  all  or  not,  if  enough  else  is  decided  to  dispose 
properly  of  the  whole  case. 

What  fortifies  these  views  is  the  fact,  that  the  defendant  never 
procured   a  joinder  to  his  demurrer  by  the  plaintiff!     As  he  inter- 
posed this  defence  in  a  special  plea,  and  filed  the  demurrer  to  the 
replication,*  it  would  be  material  for  him,  if  wanting  a  decision  on 
them,  to  get  the  pleadings  finished.     He  should  have  moved  for  a 
joinder,  or  got  a  rule  for  one,  1  Chit.  PL  628,  and  should  likewise 
have  moved  for  a  decision  on  them,  if  desired,  before  a  final  judg- 
ment was   rendered   on   the    verdict.     It   is  true  that  some  books 
appear  to  consider  it  the  duty  of  the  plaintiff  to  join  a  demurrer 
soon  after  it  has  been  tendered  by  the  defendant     But  this,  it  is 
believed,  generally  depends  on  a  positive  rule  of  court,  which  may 
exist,  to  require  it.    33d  Rule  of   Practice  for  Courts  of  Equity,  1 
How.  51 ;  Williams's  case.  Skinner,  217.     And  without  such  role,  as 
in  this  case,  he  may  need  and  take  time   to  decide   on  making  a 
motion  to  amend,  before  joining;  and  the  harshest  penalty  proper 
for  delay  in  the  joinder  would  seem  to  be,  that  the  demurrer  may 
be  considered,  when  requested  by  the  party  making  it,  though  no 
formal  joinder  has  taken  place.     3  Levinz,  222 ;  Skinner,  217.     Tbe 
omission  of  the  defendant,  then,  to  obtain  a  joinder,  to  which  he  was 
by  law  entitled,  1  Chit.  647 ;    Barnes,  163,  the  omission  to  add  one 
himself,  which  is  sometimes  permissible,  5  Taunt.  164,  and  1  Pike 
(Ark.)  180,  and  the  omission  to  request  a  decision  without  any 
joinder,  as  he  may  after  much  delay.   Skinner,  217,  all   appear  on 
the  record,  and  look  not  only  like  a  waiver  of  a  decision  on  the  de- 
murrer by  the  defendant,  but  a  neglect  of  his  own  duties  on  the  sub- 
ject    A  waiver  of  a  demurrer  often  takes  place,  and  is,  by  law,  pe^ 
missible.    1   Tidd's  Pr.  710 ;    1  East,  135 ;    2  Bibb,  12 ;  1  Burrow, 
321 ;  2  Strange,  1181.     Quilibet  renuntiare  potest  jure  pro 
[  •  718  ]  •  se  introducto.     The  want  of  a  decision  would,  in  this  as- 
pect of  the  subject,  seem  to  be  by  his  own  consent;  and 
consenstis  toUit  errorem.     The  course  of  the  defendant  appears  to 
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have  been,  practically  and  substantially,  if  not  formally,  an  abandon- 
ment of  a  wish  for  any  separate  decision  on  the  demurrer.  See  cases 
of  this  kind.  Wright  et  aL  v.  Hollingsworth,  1  Pet.  165 ;  Bac.  Abr., 
Error,  K.  5 ;  Vaiden  v.  Bell,  3  Randolph,  448 ;  Patrick  v.  Conrad,  3 
Marsh.  613 ;  3  Marsh.  227 ;  Casky  v,  January,  Hardin,  539.  As  a 
plea  of  the  general  issue,  while  a  demurrer  is  pending  undisposed  of, 
is  considered  a  waiver  6f  it     Cobb  v,  Ingalls,  Breese,  180. 

In  another  view  of  th^  subject,  looking  to  the  defendant's  own 
neglect  as  the  cause,  a  party  cannot  be  allowed  to  take  advantage 
f  his  own  wrong  or  inattention*  Thus,  it  has  been  decided  that  a 
writ  of  error  will  not  lie  for  one's  own  neglect  or  irregularity.  1 
McCord,  205;  1  Pike  (Ark.)  90 ;  Kincaid  v.  Higgins,  1  Bibb,  396 ; 
2  Blackf.  71 ;  3  McCord,  302,  477 ;  Kyle  v.  Hoyle,  6  Missouri,  544.  It 
strengthens  these  conclusions,  that  the  original  defendant  seems  to 
have  long  acquiesced  in  what  he  now  excepts  to, — that  he  does  not 
appear  to  have  asked  for  a  decision  on  the  demurrer,  to  have  made 
any  complaint  at  the  time  of  the  demurrer  not  being  decided,  to  have 
filed  any  motion  about  it,  offered  any  bill  of  exceptions,  or  even 
brought  any  writ  of  error,  till  after  the  lapse  of  nearly  three  years. 
So  much  as  to  the  waiver  of  the  demurrer.  But  if  the  demurrer  was 
not,  in  truth,  waived  or  withdrawn  by  the  defendant,  or  cannot  be 
now  so  considered,  from  all  which  appears  on  the  record,  the  pre- 
sumption from  all  is  evident,  that  the  demurrer  and  special  plea 
were  actually  decided  on  by  the  court,  and  the  omission  to  enter  it 
on  the  record  may  be  cured  by  the  statute  of  jeofails.  Such  a  decis- 
ion would  have  been  its  ordinary  and  proper  course  of  proceeding. 

This  court  has  held,  in  a  state  of  things  much  like  this,  as  will 
soon  be  more  fully  explained,  that  it  was  bound  to  presume  that 
'^justice  was  administered  in  the  ordinary  form."  4  How.  167.  And 
hence,  in  3  Stewart,  (Alabama,)  447, 448,  where  a  decree  was  averred 
in  the  record,  but  not  its  form,  it  was  presumed  to  have  been  in  the 
ordinary  form.  The  court  could  not  properly  have  decided  and  given 
judgment  for  the  plaintiff  in  this  case,  as  it  did,  and,  as  must  be 
presumed,  properly,  in  the  first  instance,  if  the  demurrer  had  not  been 
waived  or  settied  in  favor  of  the  plaintiff.  Nor  was  the  defendant 
Ukely  to  have  acquiesced  in  the  judgment  without  putting  an  excep 
tion  on  the  record,  unless  one  of  these  circumstances  had  occurred. 
This  question  has  arisen  in  several  of  the  States,  and  been  decided 
in  conformity  with  these  views.  In  the  case  of  Cochran's 
•  Executors  v.  Davis,  5  Litt.  119,  the  court  very  properly  [  •  719  ] 
adopt  a  like  principle,  saying :  ''  To  this  plea  there  was  a 
demurrer,  and  although  there  is  no  order  of  record  expressly  disposing 
of  the  demuner,  yet,  as  the  court  gave  judgment  for  the  plaintiff  on 
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the  whole  record,  it  must  be  taken  that  the  demurrer  was  sustained 
and  the  plea  overruled."  So  in  substance  it  was  held  in  McC!ollom 
v.  Hogan,  1  Alabama,  515 ;  and  in  Bond  v.  Hills,  3  Stewart,  283, 
where,  as  in  this  case,  there  was  a  plea  amounting  to  the  general 
issue,  or  containing  what  was  admissible  under  it,  and  it  did  not 
appear  distinctly  to  have  been  disposed  of,  but  the  general  issue  was 
tried,  it  was  held  to  be  presumed  that  the  defendant  had  the  full  bene- 
fit of  the  objection  on  the  trial,  and  error  wdll  not  lie.  It  is  true  that 
where  one  issue  in  a  cause  is  found  one  way  and  another  on  a  mat- 
ter entirely  distinct  is  not  disposed  of,  it  may  not  be  proper  always 
to  consider  it  as  decided.  Pratt  v.  Rogers,  5  Missouri,  51.  But  here 
the  questions  involved  in  both  issues  were  the  same ;  both  related  to 
the  same  cause  of  action,  and  both  to  the  same  defence.  The  cases 
on  this  subject  are  so  much  more  numerous  in  the  States  than  in 
England  or  in  this  court,  that  we  oftener  find  it  necessary  to  resort  to 
them  for  analogies  in  support  of  our  reasoning  as  to  what  should, 
under  all  the  facts,  be  presumed.  But  in  this  court,  at  this  very  term, 
we  have  a  strong  illustration  of  the  correctness  or  truth  of  such  a 
presumption,  in  the  case  of  Harris  v.  Wall ;  where,  on  similar  find- 
ings by  a  jury  on  some  pleas  and  a  demurrer  to  others,  and  a  judg- 
ment for  the  defendant  without  any  entry  made  specifically  that  the 
demurrer  was  disposed  of,  it  happens,  in  point  of  fact,  that  it  was 
decided,  and  the  judge  on  that  circuit,  now  present,  has  with  him  his 
written  opinion,  which  he  delivered  when  deciding  it  So  in  Stock- 
ton et  al  V.  Bishop,  4  How.  167,  in  a  writ  of  error,  where  a  verdict 
appeared  and  a  judgment,  but  not  for  any  particular  sum,  with 
several  other  important  omissions,  this  court,  by  Catron,  Justice, 
remarked :  "  Still,  we  are  bound  to  presume,  in  favor  of  proceedings 
in  a  court  having  jurisdiction  of  the  parties  and  subject-matter,  that 
justice  was  administered  in  the  ordinary  form  when  so  much  appears 
as  is  found  in  this  imperfect  record." 

Again,  on  a  writ  of  error,  many  things  will  always  be  presumed  or 
intended,  in  law  as  well  as  fact,  to  have  happened,  which  are  not 
ipsissimis  verbis^  or  substantively  so  set  out  oil  the  record,  but  are 
plainly  to  be  inferred  to  have  happened  from  what  is  set  out  Cro. 
Eliz.  467 ;  4  How.  166.  Thus,  in  this  case,  numerous  circumstances 
stated  on  the  record,  and  already  referred  to,  indicate  that  the  de- 
murrer and  special  plea,  if  not  withdrawn  or  waived,  were 
[  •  720  ]  actually  disposed  of.  Among  'them,  raising  a  strong  pre- 
sumption that  way,  is  the  fact  that  three  days  elapsed  after 
the  pleas  and  demurrer  were  filed,  before  the  trial  of  the  other  issue; 
that  within  this  period  the  court  had  time  to  hear  the  question  of  law 
argued ;  that  it  is  the  usual  practice  to  hear  such  a  question  before 
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going  to  a  trial  of  the  facts ;  and  hence,  unless  the  demurrer  was 
waived,  that  the  court,  before  the  trial,  did  probably  hear  and  decide 
the  demurrer  against  the  defendant.  Again,  the  court  would  have 
been  still  less  likely  to  have  proceeded  to  final  judgment  without  first 
disposing  of  the  question  of  law,  unless  waived  or  settled  either 
before,  at,  or  after  the  trial.  Such,  too,  being  the  duty  of  the  court, 
they  are  to  be  presumed,  till  the  contrary  appears,  to  haye  done  their 
duty.  Wilkes  v,  Dinsman,  7  How.  89.  Nor  is  such  a  presumption 
here,  as  some  have  suggested,  against  the  record,  because  the  record 
says  nothing  on  the  subject  But  it  is  consistent  with  every  thing 
that  is  there  said,  and  with  what  is  fairly  to  be  inferred  firom  the 
whole  record,  carrying  with  us  the  probable  idea,  in  that  event,  of 
some  omission  or  misprision  by  the  clerk  in  noting  all  which  hap« 
pened. 

The  omission  of  tiie  derk  to  enter  on  the  record  the  judgment  upon 
the  demurrer,  or  to  state  its  waiver,  if  it  was  abandoned,  would  be 
merely  a  clerical,  mistake;  and  it  is  well  settled  at  common  law, 
that  a  misprision  by  a  clerk,  if  the  case  be  clearly  that  alone,  though 
it  consist  of  the  omission  of  an  important  word  or  expression,  is  not 
a  good  ground  to  reverse  a  judgment,  where  substance  enough  ap^ 
pears  to  show  that  all  which  was  proper  and  required  was  properly 
done.  "Willoughby  r.  Gray,  Cro.  Eliz.  467 ;  Weston's  case,  11  Mass. 
417.  The  statutes  of  jeofails  usually  go  stUl  further  in  remedying 
defects  after  verdicts  and  judgments.  Considering  this,  under  those 
statutes,  as  a  case  of  defect  or  want  of  form  in  the  entry  by  the  clerk, 
and  not  of  error  in  the  real  doings  of  the  court,  the  statute  of  jeofails 
of  the  United  States,  curing  all  defects  or  want  of  form  in  judgments, 
is  explicit  against  our  reversing  this  for  such  a  cause.  Sec.  32  of 
judiciary  act  of  1789, 1  Stats,  at  Large,  91.  If  the  state  laws  are  to 
govern,  the  words  of  the  statute  of  jeofails  are  equally  explicit  and 
more  minute  in  Mississippi,  in  curing  such  defects,  resembling  more 
the  English  statutes.  Hutchinson's  Code  for  Mississippi,  841.  It  is 
not  a  little  singular  that  the  unwillingness  in  England  to  have  judg- 
ments disturbed  by  writs  of  error  for  defects  in  them  or  in  the  prior 
pleadings,  where  a  verdict  of  a  jury  has  been  rendered  for  a  plaintifi^ 
is  such,  that  something  like  five  or  six  acts  of  parliament  were  passed 
before  our  ancestors  emigrated  hither,  and  several  more  since,  to  pre- 
vent writs  of  error  firom  being  maintained  for  defects  in 
form,  as  well  as  to  empower  amendments  *in  such  celscs.  [  *  721  ] 
See  those  in  1  Bac  Abr.,  Amendment  and  Jeofails ;  O'Bris- 
coU  V.  McBumey,  2  Nott  &  McCord,  58.  Some  of  the  defects  cured 
seem  to  be  very  near  as  strong  as  the  present  case.  11  Coke,  6.  6;  . 
Act  of  32  Hen.  Y IIL  c  30.     The  difficulty  is  in  deciding  ^  what  is 
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substance  and  what  is  form,"  and  that  is  governed  by  no  fixed  text, 
but  it  is  laid  down  that  it  "  must  be  determined  in  every  action  ac- 
cording to  its  nature."  1  Bac.  Abr.,  Amendment  and  Jeofails,  K  1 ; 
1  Saund.  81,  note  1. 

At  common  law,  defects  in  collateral  pleadings,  or  other  matters 
not  preceding  the  verdict,  and  not  to  be  proved  in  order  to  get  a  ver- 
dict, were  not  cured  by  it.  Yet  those  were  cured  which  related  to 
matters  necessary  to  be  shown  to  get  a  verdict,  and  hence,  after  it, 
are  presumed  to  have  been  shown.  Renner  v.  Bank  of  Columbia,  9 
Wheat.  581 ;  Com.  Dig.,  Pleader,  Count,  c.  87 ;  Carson  v.  Hood,  4 
Dall.  108;  1  Sumn.  314;  lGaU.261;  IWils.  222;  Burr.  17,  25; 
Cotterel  v.  Cummins  et  aL  6  Serg.  &  Rawle,  348;  1  Sumner,  319; 
16  Conn.  586 ;  11  Wendell,  375 ;  7  Qreenleaf,  63.  But  tiiese  defects 
in  collateral  matters,  as  here,  when  they  relate  to  form,  are  as  fully 
cured  by  the  statutes  of  jeofails  as  those  connected  with  the  verdict 
are  by  intendment  at  common  law.  Stennel  v.  Hogg,  1  Saunders, 
228,  note  1 ;  Dale  v.  Dean,  16  Conn.  579.  Any  omission  like  this 
would  certainly  be  amendable  below,  and  some  cases  have  gone  so 
far  as  to  hold,  in  error,  that  any  defect  amendable  below  will  be  con- 
sidered  as  actually  amended.     Cummings  v.  Lebo,  2  Rawle,  23. 

In  conclusion  on  this  point,  this  court,  by  Catron,  J.,  in  the  writ  of 
error  before  named,  of  Stockton  et  aL  v.  Bishop,  4  How.  164,  stated 
that  ^'  it  must  be  admitted  that  congress  acted  wisely  in  declaring 
that  no  litigant  party  shall  lose  his  right  in  law  for  want  of  form; 
and  in  going  one  step  further,  as  congress  unquestionably  has  done, 
by  declaring  that,  to  save  the  parties'  rights,  the  substance  should  be 
infringed  on  to  some  extent,  when  contrasted  with  modes  of  proceed- 
ing in  the  English  courts,  and  with  their  ideas  of  what  is  substance." 

After  this,  it  would  seem  hypercritical,  and  contrary  to  the  whole 
spirit  of  the  statutes  of  jeofails  both  of  the  United  States  and  of  Mis- 
sissippi, to  allow  aiv  exception  so  contrary  to  legal  presumption  as 
this  to  be  sustained.  Nor  does  it  promote  the  ends  of  justice  to  let 
paurties  lie  by  and  not  take  exceptions,  and  afterwards  reverse  judg- 
ments for  omissions,  which,  if  noticed  at  the  time,  would  have  been 
corrected.  McCready  v.  James,  6  Wharton,  547.  And  this  court 
where  the  issues  were  three,  and  the  verdict  and  judgment  not  sepa- 
rate on  each,  but  general  on  all,  and  the  objection  was 
[  •  722  ]  taken  on  the  writ  of  error,  in  *  Roach  v.  Hulings,  16  Pet 
321,  said,  by  Daniel,  J. :  "  Objections  of  this  character,  that 
are  neither  taken  at  the  usual  stage  of  the  proceedings,  nor  promi- 
nently presented  on  the  face  of  the  record,  but  which  may  be  sprung 
upon  a  party  after  an  apparent  wedver  of  them  by  an  adversary,  and 
still  more  after  a  trial  upon  the  merits,  can  have  no  daim  to  the  favor 
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of  the  conrt,  but  should  be  entertained  only  in  obedience  to  the 
strictest  requirements  of  law ; "  and  they  were  in  that  case  accord- 
ingly overruled  or  considered  as  cured. 

Another  ground  for  affirming  the  judgment,  which  the  plaintiff  in 
error  cannot  easily  overcome,  is,  that,  if  the  three  c6unts  to  which 
the  special  plea  is  filed  cannot  be  sustained,  the  defendant  in  error 
has  obtained  a  verdict  on  all  the  counts ;  thus  showing,  at  least,  that 
there  was  no  valid  defence  to  the  others.  And  if  those  three  were 
conceded  to  be  bad,  the  others  are  good,  and,  notwithstanding  a  ver- 
dict and  judgment  on  all,  the  latter  must  not  in  such  case  be  reversed 
on  error*  By  an  express  statute  in  Mississippi,  passed  June  28, 1842, 
one  good  count,  though  others  are  bad,  will  sustain  a  judgment. 
Hutch.  Ck)de  for  Miss,  c  5,  art  1.  This  is  not  a  peculiarity  confined 
to  Mississippi,  but  a  like  rule  prevails  in  several  other  States.  2 
Bibb.  62;  2  Litt  100;  2  Bay,  204;  2  HiU.  648;  1  Blackf.  12;  1 
Stewart,  384 ;  2  Connect  324.  And  though  in  some  it  is  otherwise, 
1  Caines,  347 ;  11  Johns.  98 ;  9  Mass.  198,  and  is  otherwise  in  Eng- 
land, Grrant  v.  Astle,  Doug.  722,  yet  it  has  been  regretted  by  some 
of  her  eminent  jurists  as  "  inconvenient  and  ill-judged." 

If  this  provision,  then,  in  Mississippi,  should  be  regarded  as  a  rule 
of  practice,  it  existed  there  when  the  last  prqpess  act,  of  May,  1828,^ 
passed,  and  hence,  by  acts  of  congress  and  the  rules  of  our  circuit 
courts,  binds  them ;  but  if  it  be  a  right  conferred  by  her  statute,  it 
equally  must  govern  us,  by  the  judiciary  law  of  1789,^  in  all  cases 
iried  like  this  in  that  State.    16  Pet  89,  303. 

But,  besides  these  reasonings  and  views,  to  some  of  which  a  por- 
tion of  the  court  except,  there  exists  another  ground  for  affirming  the 
judgment  below,  which  appears  to  us  fully  established  both  on  prin- 
ciple and  adjudged  cases.  The  first  fault  in  the  pleadings  connected 
with  the  demurrer,  seems  to  have  been  committed  by  the  defendant 
himself,  and  no  reason  appears  on  the  whole  record,  why  the  original 
judgment  should  not  have  been  rendered  against  him  on  that  ground. 
His  only  defence  set  up  was  the  statute  of*frauds  and  peijuries.  This 
statute  was  pleaded  specially ;  but,  on  the  facts  and  the  law,  it  does 
not  seem  to  have  been  applicable  to  the  case.  The  case  was  a  trans- 
action of  money  paid  by  the  plaintifi*  on  account  of  the  de- 
fendant, *  and  must  have  been  considered  by  the  court  and  [  *  723  ] 
jury  as  done  under  an  original  undertaking  to  repay  it  in  a 
particular  way,  which  the  defendant  had  not  fulfilled,  and  which  was 
not  within  the  provisions  of  the  statute.  The  defendant  was  misled, 
by  the  mode  of  payment  being  special  and  to  a  third  person,  into  an 

impression  that  the  original  promise  wus  to  a  third  person.    The  suit 

—    -  ■        ■  ■  ■  — ^-^— ^_^^— 

*  4  Stata.  at  Large,  278.  *  1  Ibid.  78. 
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is  not  brought  by  the  third  person,  to  whom  the  original  plaintiff 
owed  a  debt,  nor  was  the  promise  made  to  a  third  person ;  but  it  is 
brought  by  the  person  who  advanced  money  on  account  of  the  d^ 
fendant,  on  a  consideration  moving  from  him  alone,  and  on  the 
promise  made  to  him  alone  for  its  payment  in  a  particular  manner 
See,  on  this.  Bead  v.  Nash,  1  Wilson,  305 ;  2  Leigh's  N.  P.  1031 ; 
King  V.  Despard,  6  Wendell,  277;  Towne  v.  Grover,  9  Pict  306; 
Hodgson  V.  Anderson,  3  Bam.  &  Cres.  842. 

This  was  virtually,  therefore,  an  undertaking  by  the  defendant  to 
pay  his  own  debt,  but  simply  specifying  a  particular  manner  of  do- 
ing it ;  and  unless  it  was  found  at  the  trial  that  the  statute  of  frauds 
did  not  apply,  it  is  to  be  presumed  that  a  recovery  would  not  have 
been  had  before  the  jury,  where  it  was  competent  to  make  this  an 
objection. 

The  matter  of  the  plea,  then,  having  been  clearly  bad,  it  appears 
to  be  well  settled,  that,  when  a  demurrer  is  filed  to  a  replication,  if 
the  plea  is  bad,  judgment  ought  to  be  given  for  the  plaintifE  Anon. 
2  Wilson,  150 ;  Semble^  Moor,  692 ;  Ck>m.  Dig.,  Pleader,  Proceedings 
in  Error,  3  B.  16 ;  1  Levinz,  181.  The  whole  record  connected  with 
the  demurrer  is  open  on  the  writ  of  error,  and  judgment  goes  agaiiist 
the  earliest  fault.  Breese,  207 ;  Morgan  v.  Morgan,  4  Gill  &  Johns. 
395. 

In  regard  to  the  suggestion,  that  the  demurrer  might  have  applied 
to  some  other  objection  than  the  statute  of  frauds,  either  in  the  plea, 
or,  going  back  to  the  declaration,  some  defect  there,  (as  the  first  de- 
fect bad  on  general  demurrer  is  the  fatal  one,  1  Chit.  PL  647,)  it  is 
enough  to  say  that  no  other  appears,  then  or  now,  to  have  been 
pointed  out,  and  none  is  intimated  in  the  argument  for  the  plaintiff 
in  error. 

It  is  very  doubtful,  also,  if,  in  this  particular  case,  a  defect  in  die 
declaration  would  be  considered  at  aU  on  this  demurrer,  as  the  gen- 
eral issue  is  pleaded  to  aU  of  the  declaration  covering  these  three 
special  counts.  And  an  issue  in  fact  and  a  demurrer  cannot  both  be 
allowed  to  reach  the  same  count.  Bac.  Abr.  Pleas  and  Pleading,  n. 
1 ;  2  Blackf.  34 ;  5  Wend.  104.  If  there  be  an  exception  to  this  role, 
it  must  be  by  some  local  law  or  practice  not  existing  here.  1  Litt  4 ; 
4  Munford,  104. 

From  the  whole  record,  therefore,  it  appears  that  the  judgment 
below  in  favor  of  the  plaintiff  was  probably  correct,  even 
[  *  724  ]  *  if  the  demurrer  had  not  been  waived,  and  in  tins  event  it  is 
dear  that  the  judgment  should  not,  on  this  writ  of  eiror,  be 
reversed.     Hobart,  56 ;  Cora.  Dig.  Pleader,  Demurrer,  Q^  2 ;  Saun- 
ders V.  Johnson,  1  Bibb,  322 ;  6  Monroe,  295,  606 ;  Phelps  v.  Taylcar, 
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4  ibid  170 ;  SembUy  3  Bibb,  225 ;  Mc Waters  v.  Draper,  5  Monroe, 
496;  Hardin,  164.  In  Foster  v.  Jackson,  Hobart,  56,  the  opinion 
says :  ^'  It  is  the  office  of  the  conrt  to  judge  the  law  upon  the  whole 
record."  The  other  cases  cited  show  that  in  writs  of  error,  as  well 
as  demurrer,  the  same  rule  prevails. 

The  propriety  of  our  conclusions  in  this  case  becomes  more  mani- 
fest when  we  consider  that  a  reversal  of  the  judgment  would  be  of  no 
use  to  the  original  defendant;  because,  if  reversed,  the  order  here 
could  not  be  to  render  judgment  for  the  defendant,  but  to  have  a 
record  made  of  the  waiver  or  decision  of  the  demurrer,  if  either  oc- 
curred, and  if  not,  then  a  joinder  in  demurrer  and  an  opinion  below 
on  the  question  presented  by  it,  and  which  opinion,  as  already  shown, 
must  probably  be  for  the  plaintiff  and  then  the  same  judgment  be 
entered  again  on  the  verdict  which  exists  now.     McGriffin  t;.  Hehn, 

5  litt.  48 ;  2  Strange,  972 ;  Jackson  t;.  Rundlet,  1  Woodb.  &  Min. 
381. 

Finally,  so  far  as  any  presumptions  or  doubts  on  any  of  these  con- 
siderations should  operate  against  either  party  in  forming  our  conclu- 
sions, we  are  unable  to  see  any  thing  in  the  acquiescent  conduct  of 
tbe  original  defendant  before  the  judgment,  or  in  the  merits  of  his 
original  defence,  or  in  his  writ  of  error,  brought  after  such  an  uninter- 
rupted silence  and  assent  for  years,  which  entitle  him  to  any  peculiar 
favor. 

The  plaintiff  in  error,  likewise,  must  always  msike  out  his  case 
clearly  and  satisfactorily,  as  every  reasonable  intendment  should  be 
in  favor  of  a  judgment  akeady  rendered.  Ventriss  v.  Smith,  10  Pet 
161 ;  Lander  v.  Reynolds,  3  Litt.  16 ;  Lou.  Code  of  Pract  909,  note, 
and  cases  there  cited ;  3  Martin,  (N.  S.)  29 ;  15  Louis.  480,  &c.  This 
not  having  been  done  in  the  present  case,  we  think  that  the  judgment 
below  must  be  affirmed. 

Taney,  C.  J.  I  think  the  judgment  of  the  district  court  may  be 
supported,  on  the  ground  that  the  decision  on  the  demurrer  had  bo* 
come  imtnaterial  after  the  verdict  on  the  general  issue.  The  special 
plea  out  of  which  the  demurrer  arose  applied  only  to  three  counts. 
There  was  a  fourth  count,  to  which  no  defence  was  made  except  by 
the  plea  of  the  general  issue ;  and  according  to  the  law  and  practice 
of  Mississippi,  one  good  count  is  sufficient  to  support  the  judgment 
when  there  are  several  counts  in  a  declaration,  and  the  others 
bad.  And  after  the  verdict  on  the  *  general  issue,  the  decis-  [  *  725  ] 
ion  of  the  demurrer  was  immaterial,  and  the  judgment  must 
still  have  been  for  the  plaintiff,  even  if  the  demurrer  was  decided  for 
defendant    The  omission  to  dispose  of  an  immaterial  issue  is  not  a 
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ground  for  reversing  a  judgment,  as  the  decision  of  such  issue  could 
not  influence  the  judgment  of  the  district  court  But  I  do  not  con* 
cur  in  the  other  portions  of  the  opinion,  and  think  that  many  of  the 
positions  taken  in  it  cannot  be  supported. 

Catron,  J.,  concurs  with  the  chief  justice. 

Daniel,  J.  Regarding  the  opinion  just  delivered  as  in  direct  op- 
position to  the  very  canons  of  pleading  at  law,  I  feel  constrained  to 
declare  my  dissent  firom  it.  I  cannot  subscribe  to,  and  can  hardly 
comprehend,  a  doctrine  of  presumptions,  which,  in  proceedings  at 
law  and  on  questions  of  pleading,  infers  that  the  parties  or  the  court 
have  acted  in  direct  contravention  of  the  facts  apparent  upon,  and 
standing  prominently  out  upon,  the  record,  operating  by  such  pre- 
sumption a  false  feature  of  the  record  itself.  In  this  case,  the  defend- 
ant has  tendered  an  issue  in  law  to  the  replication  to  the  third  plea ; 
the  record  discloses  the  fact,  that  this  issue  has  never  been  tried ;  it 
is,  therefore,  undeniable  that  there  is  a  chasm  in  the  proceedings,  and 
that  the  court  has  not  passed  upon  the  whole  case.  If  presumption 
can  be  admitted  to  warrant  the  conclusion  that  this  demurrer  was 
withdrawn,  where  shall  such  presumption  end  ?  Would  it  not  be 
equally  regular  to  presume  that  any  other  plea  or  issue  on  the  record 
had  been  withdrawn?  Then,  if  any  other  source  than  the  record 
itself  can  be  resorted  to  in  order  to  ascertain  what  was  in  truth  in- 
volved in  the  trial,  conjecture  or  evidence  aliunde  must  be  introduced 
to  determine ;  and  that  which,  by  legal  intendment,  is  the  only  evi- 
dence or  proof  of  the  proceedings,  the  record,  becomes  the  weakest 
of  all  proof,  or  rather  becomes  no  proof  at  all.  I  think  the  judgment 
should  be  reversed,  and  the  cause  remanded  for  a  trial  on  all  the 
issues  of  law  and  of  fact. 

18H.  212;  7  Wal.82. 


William  Habdeiian  and  Henry  R.  W.  Hill,  ComplainantSi   v. 

Benjamin  D..  Harris. 

7  H.  726. 

IB  not  matter  of  exception  to  an  answer  to  a  bill  in  equity,  that  it  is  silent  oonoenuns  as 
immaterial  fact;  or  one  which,  if  admitted,  coold  not  tend  to  support  the  complainant^ 
equity. 

The  case  is  stated  in  the  opinion  of  the  court 
Nelson^  for  the  respondents. 
No  counsel  contrd. 
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•Tanby,  C.  J^  delivered  the  opinion  of  the  court  [  *  727  ] 

In  this  case,  the  complainants  filed  a  bill  in  the  circuit 
court  *  for  the  southern  district  of  Mbsissippi,  praying  a  [  *  728  ] 
perpetual  injunction  against  a  judgment  at  law  which  had 
been  obtained  against  them.  The  bill,  among  other  things,  states 
that  the  note  upon  which  the  judgment  was  awarded  was  given  for 
the  purchase-money  of  certain  slaves  brought  by  the  defendant  into 
the  State  of  Mississippi,  as  merchandise  and  for  sale,  after  the  first 
lay  of  May  in  the  year  1833,  and  sold  in  the  State  to  a  certain 
James  M.  Smith,  in  violation  of  the  constitution  and  laws  of  the 
State ;  that  the  complainant,  Hardeman,  was  surety  for  Smith  ;  that 
a  judgment  was  afterwards  obtained  against  him,  and  an  execution 
issued  and  levied  upon  his  property,  and  that,  to  prevent  it  from  being 
sold,  he  executed  a  forthcoming  bond  with  the  other  complainant, 
Hill,  as  his  security,  which  bond  had  become  forfeited,  and  therefore 
had  the  form  and  effect  of  a  judgment  against  the  complainants ;  and 
that  Smith,  for  whom  he  was  security,  was  dead,  and  his  estate 
insolvent. 

The  defendant  answered ;  and  upon  the  coming  in  of  the  answer, 
the  following  exceptions  were  taken  to  it  by  the  complainants :  — 

^  1.  The  bill  charges  that  the  slaves  mentioned  in  complainants' 
bill,  sold  by  the  defendant,  Harris,  to  James  M.  Smith,  and  which 
constitute  the  consideration  of  the  note  upon  which  the  judgment  at 
law  enjoined  in  this  cause  was  rendered,  were  introduced  into  the 
State  of  Mississippi  by  the  said  defendant,  Harris,  for  sale  and  as 
merchandise,  after  the  first  day  of  May,  1833.  This  allegation  has 
not  been  answered,  admitted,  or  denied. 

'^  2.  It  is  alleged  in  the  bill  that  complainant,  Hardeman,  was  only 
surety  in  the  note  sued  upon  at  law,  and  that  C.  P.  Smith,  executor 
of  James  M.  Smith,  was  principal,  and  that  the  estate  of  James  M. 
Smith  is  insolvent,  &;c  These  allegations  are  neither  answered, 
admitted,  nor  denied." 

And  upon  the  hearing  of  these  exceptions,  the  judges  were  divided 
in  opinion  upon  the  point  whether  they  were  well  taken  and  should 
be  sustained,  or  not,  and  therefore  ordered  the  question  to  be  certified 
for  decision  to  this  court. 

It  is  very  clear  that  neither  of  these  exceptions  can  be  maintained. 
It  has  been  repeatedly  decided  in  this  court,  that  the  fact  stated  in 
the  first  is  no  defence  at  law,  and  still  less  can  it  be  a  ground  of 
relief  in  equity  after  a  judgment  at  law.  i 

And  as  regards  the  second,  certainly  the  insolvency  of  the  principal 
debtor  is  no  defence  to  the  surety,  either  at  law  or  in  equity. 

If,  therefore,  the  defendant  had  admitted  in  the  most  explicit  terms  | 

VOL.  XVII.  32  I 
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the  allegations  mentioned  in  the  exceptions,  they  wonld  not  have 
contributed  in  any  degree  to  support  the  claim  of  the 
[  *  729  ]  *  complainants  to  the  relief  they  ask.  And,  consequently, 
the  omission  to  answer  (if  the  answer  be  open  to  that  ob- 
jection) furnishes  no  ground  of  exception.  It  is  not  a  sufficient 
foundation  for  an  exception,  that  a  fact  charged  in  a  bill  is  not  an- 
swered, unless  the  fact  is  material,  and  might  contribute  to  support 
the  equity  of  the  case  of  the  complainant,  and  induce  the  court  to 
give  the  relief  sought  by  the  bill. 

The  exceptions  ought,  therefore,  to  have  been  oveiruled,  and  we 
shall  direct  it  to  be  so  certified  to  the  circuit  court. 

7Wal.29(k 


Pliny  Cutler,  Appellant,  v.  William  A^  Rae. 

7  H.  729. 

The  conrts  of  the  United  States  have  not  jurisdiction  in  the  admiralty,  of  a  l^>>e?  hytfac 
owners  of  a  vessel  against  a  consignee  of  cai^,  to  recover  the  contribatory  share  doe  'm 
general  average,  on  account  of  cai^o  which  the  master  has  delivered  to  sadh  ooiuigiiee. 

The  case  is  stated  in  the  opinion  of  the  court 

C,  O.  Loring,  for  the  libellant 

Fletcher  and  B.  R.  Ou/rtis^  contra. 

[  •  730  ]       •  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

This  is  a  proceeding  in  admiralty,  and  the  point  first  to 
be  coitsidered  is  the  question  of  jurisdiction. 

The  appellee  filed  a  libel  in  personam  against  tiie  appellant,  in  the 
district  court  of  the  United  States  for  the  district  of  Massachusetts, 
setting  forth  that  he  was  the  owner  of  the  bark  Zamora,  which  sailed 
from  New  Orleans  for  Boston,  on  the  6th  of  November,  1845,  with 
an  assorted  cargo,  a  part  of  which  consisted  of  154  bales  of  cotton, 
consigned  to  the  appellant ;  that  she  was  overtaken  by  a  storm  in 
Massachusetts  Bay,  and  was  run  on  shore  by  the  captain,  in  order  to 
save  the  lives  of  those  on  board,  and  for  the  preservation  of  tlie  cargo, 
which,  together  with  the  vessel,  were  in  imminent  danger  oi  being 
totally  lost ;  that  by  this  voluntary  stranding,  the  vessel  was  totally 
lost,  but  the  cotton  was  saved ;  and  that  the  appellant  had  saved  the 
value  of  it,  to  wit,  $5,400 ;  and  that  the  appellee  is  entitled  to  con- 
tribution from  the  owners  of  the  cargo  and  the  appellant,  to  indemnify 
him  for  the  loss  of  his  vessel. 

The  appellant  answered,  admitting  the  ownership  of  the  vessel  as 
alleged  in  the  libel ;  that  she  w£is  wrecked  in  Massachusetts  Bay,  and 
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that  the  cotton  had  come  to  his  hands  in  a  damaged  state ;  but  denies 
that  the  appellee  is  entitled  to  the  general  average  he  claims,  and  in* 
rists  that  he  is  not  liable  to  contribute  on  account  of  the  cotton,  to 
indemnify  the  owner  for  the  loss  of  his  bark. 

Upon  this  Ubel  and  answer,  the  parties  proceeded  to  take  testimony 
to  ehow  the  circumstances  under  which  the  vessel  had  been  stranded; 
and  upon  the  hearing,  a  decree  was  passed  in  the  district  court  in 
favor  of  the  appellee  for  $2,500,  which  was  affirmed  in  the  dbrcui 
court,  and  from  which  last-mentioned  decree  the  present  appeal  to 
this  court  was  taken. 

*  Upon  the  face  of  the  proceedings,  therefore,  the  question  [  *  731  ] 
arises  whether  the  district  court  had  jurisdiction,  as  a  court 
of  admiralty,  to  try  the  matter  in  dispute.     And  it  is  uimecessary  to 
state  more  fully  the  pleadings  and  testimony  until  this  question  is 
disposed  of. 

It  is  true,  the  counsel  for  the  appellant  has  waived  all  objections 
on  that  score.  But  the  consent  of  parties  cannot  give  jurisdiction  to 
the  courts  of  the  United  States,  in  cases  where  it  has  not  been  con- 
ferred by  the  constitution  and  laws.  And  if  the  proceedings  show 
a  case  which  the  district  court  was  not  authorized  to  try,  it  is  the  duty 
of  this  court  to  take  notice  of  the  want  of  jurisdiction,  without  wait- 
ing for  an  objection  from  either  party. 

The  court  of  admiralty  undoubtedly  has  jurisdiction  in  cases  where 
the  vessel  or  cargo  is  subject  to  a  lien  created  by  the  maritime  law. 
And  where  the  lien  is  attached  to  the  vessel  or  cargo,  it  will,  until  it 
is  discharged,  adhere  to  the  property  in  the  hands  of  third  persons, 
and  will  follow  the  proceeds,  in  certain  cases,  in  the  hands  of  assign- 
ees. And  in  such  cases,  the  lien  may  be  enforced  in  a  court  of  ad- 
miralty, by  a  proceeding  in  personam^  against  the  party  who  holds  the 
property  or  proceeds.  This  doctrine  was  recognized  in  this  court  in 
the  case  of  Sheppard  v.  Taylor,  5  Pet  675.  In  that  case,  the  holders 
of  the  proceeds  of  a  ship  which  had  been  condemued  in  a  Spanish 
tribunal,  and  the  value  of  the  vessel  afterwards  paid  to  the  owners 
by  the  Spanish  government,  were  held  liable  for  seaman's  wages,  in 
a  proceeding  in  personam^  although  they  held  them  as  assignees  of 
the  owners  in  payment  of  a  bond  fide  preexisting  debt.  And  in  de 
aiding  that  case,  the  court  said,  that,  in  cases  of  prize,  bottomry 
and  salvage,  as  well  as  seaman's  wages,  the  party  entitled  to  the 
Uen  may  proceed  in  admiralty  in  personam  against  the  party  holding 
the  proceeds  of  property  to  which  the  lien  had  attached. 

But  in  the  cases  mentioned  by  the  court,  the  maritime  law  attaches 
an  absolute  and  unconditional  lien  upon  the  property.  The  posses- 
sion is  not  necessary  to  its  validity.     Indeed,  in  cases  of  seaman's 
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wages  and  bottomry,  the  party  entitled  to  the  lien  never  has  posses- 
sion ;  and  the  same  is  most  commonly  the  case  where  salvage  services 
are  rendered. 

But  it  is  otherwise  in  general  average.  The  party  entitled  to  con- 
tribution has  no  absolute  and  unconditional  lien  upon  the  goods 
liable  to  contribute.  The  captain  has  a  right  to  retain  them  until 
the  general  average  with  which  they  are  charged  has  been  paid  or 
secured.  And  as  he  may  do  this  for  the  security  of  the  party  entitled, 
he  must  be  regarded  as  his  agent  in  this  respect,  and  exer- 
[  *732  ]  cising  his  rights.  This  right  *of  retainer,  therefore,  is  a 
qualified  lien,  to  which  the  party  is  entitled  by  the  maritime 
law.  But  it  depends  on  the  possession  of  the  goods  by  the  master  or 
ship-owner,  and  ceases  when  they  are  delivered  to  the  owner  or  con- 
signee. It  does  not  follow  them  into  their  hands,  nor  adhere  to  the 
proceeds.  This  is  the  doctrine  not  only  in  England,  but  on  the  con- 
tinent also.  It  is  unnecessary  to  refer  to  the  various  authorities  on 
this  point,  as  the  principal  ones  are  collected  in  Abbott  on  Shipping, 
507,  (margin,)  Perkins's  edition,  and  3  Eent^s  Com.  244. 

In  the  case  before  us,  the  goods,  with  the  bill  of  lading,  were  de- 
livered to  the  consignee,  and  not  to  the  owner.  "We  do  not,  however, 
propose  to  inquire,  whether,  upon  the  facts  stated  in  the  Ubel,  the 
consignee  would  be  liable  for  the  contribution  in  any  form,  bat 
whether  a  court  of  admiralty  can  try  the  question.  And  treating  the 
case  as  if  the  consignee  stood  in  the  place  of  the  owner,  and  was 
liable  to  the  same  extent,  we  think  it  was  not  within  the  jurisdiction 
of  the  court  of  admiralty.  The  owner  is  liable,  because,  at  the  time 
he  receives  the  goods,  they  are  bound  to  share  in  the  loss  of  other 
property  by  which  they  have  been  saved ;  and  he  is  not  entitled  to 
demand  them  until  the  contribution  has  been  paid.  And  as  this  lien 
upon  his  goods  is  discharged  by  the  delivery,  the  law  implies  a  prom- 
ise that  he  will  pay  it.  But  it  is  not  implied  by  the  maritime  law 
which  gave  the  lien.  It  is  implied  upon  the  principles  of  the  common 
law  courts,  upon  the  ground  that  in  equity  and  good  conscience  he 
is  bound  to  pay  the  money,  and  is  therefore  presumed  to  have  made 
the  promise  when  he  received  the  goods.  Indeed,  this  case  seems,  io 
its  principles,  to  be  nothing  more  than  the  common  law  action  for 
money  had  and  received,  brought  in  a  court  of  admirdlty. 

It  is  very  much  to  be  regretted,  that  the  jurisdiction  of  the  court  of 
admiralty  in  this  country  is  not  more  clearly  defined.  It  has  been 
repeatedly  decided  in  this  court,  that  its  jurisdiction  is  not  restricted 
to  the  subjects  over  which  the  English  courts  of  admiralty  exercised 
jurisdiction  at  the  time  our  constitution  was  adopted.  But  there  is 
no  case,  nor  any  principle  recognized  by  this  court,  that  would  justify 
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od  in  extending  it  to  a  subject  like  the  one  now  before  the  court. 
Whether  the  court  of  admiralty  might  not  have  proceeded  in  rem  to 
enforce  the  maritime  law  before  the  goods  were  delivered,  is  a  ques- 
tion which  does  not  arise  in  this  case,  and  upon  which,  therefore,  we 
express  no  opinion.  But  the  case,  as  presented  in  the  record,  we 
think,  is  not  within  the  admiralty  jurisdiction,  and  the  judgment  must 
therefore  be  reversed,  and  the  case  remanded  to  the  circuit  courti 
with  directions  to  dismiss  the  libel. 

*  Watne,  J.     I  regret  that  this  case  has  been  sent  to  this  [  *733  J 
court  upon  the  printed  arguments  of  the  counsel  in  the  court 
below,  and  still  more  regret  that  this  court  has  decided  an  important 
constitutional  question  of  admiralty  jurisdiction,  without  either  oral 
or  printed  argument.^ 

It  is  the  first  time  in  this  court  that  such  a  result  has  happened ; 
and  it  was  a  sufficient  reason,  in  my  mind,  to  restrain  this  court  from 
action,  until  after  the  point  had  been  argued. 

As  I  gather  the  facts  of  the  case  from  the  record,  the  question  of 
jurisdiction  was  not  argued  either  in  the  district  or  circuit  court; 
though,  in  making  up  the  record  for  this  court,  the  point  was  sug- 
gested by  the  counsel  for  the  respondents.  It  is  a  curious  incident  in 
the  history  of  our  jurisprudence,  that  a  constitutional  point  should 
have  been  ruled  here,  which  had  neither  been  argued  at  the  bar  in 
this  court,  nor  elsewhere ;  and  I  think  it  will  be  thought  so  much  so, 
that  it  will  not  occur  again.  Such  a  silent  and  uncontested  judicial 
disposition  of  a  question  arising  under  the  constitution  is  at  variance 
with  the  interest  hitherto  shown  by  our  courts,  and  by  the  public,  in 
such  matters,  and  does  not  partake  ef  that  watchful  and  patient  in- 
quiry concerning  constitutional  powers,  which  has  been  so  much  the 
characteristic  of  the  American  mind,  when  either  of  the  departments 
of  our  government  has  been  called  upon  to  exercise  them. 

I  think,  too,  that  this  decision  should  not  have  been  made  at  this 
time ;  for  though  a  full  court  was  present  in  our  consultation  upon 
tins  case,  one  of  the  judges,  Mr.  Justice  Catron,  refused  to  deliberate 
with  us  upon  it,  stating  as  his  reason  for  not  doing  so,  that  important 
points,  constitutional  and  otherwise,  were  involved,  and  that  the  case 
was  only  before  us  upon  printed  arguments  upon  the  latter.  I  think 
he  did  so  with  great  propriety,  and  I  agree  with  him,  that  the  rule  of 
the  court  permitting  cases  to  be  sent  here  upon  printed  arguments 
was  not  meant  to  embrace  cases  involving  constitutional  questions. 
That  it  was  not  meant  to  do  so,  I  infer  from  this  being  the  first  case  in 

- — ' —  ■  II  -  -  -  -  ■-..-■■--    ^-— — ^ 

*  In  die  appendix  to  8  How.  Mr.  Justice  Wayne  corrects  this  mistake. 

32* 
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which  it  has  been  done  with  the  practical  acquiescence  of  this  court| 
and  firom  our  use,  in  having  hitherto  avoided  the  decision  of  such 
questions,  except  upon  oral  argument  before  a  full  court 

Mr.  Justice  Catron's  withdrawal  left  eight  of  us  to  act  upon  the 
case,  and  we  were  for  some  time  equally  divided  upon  this  point  of 
jurisdiction.  It  was  ultimately  disposed  of  as  it  has  been  by  a  ma- 
jority of  the  court,  rather  by  our  acquiescence  in  what  was  thought 
to  be  English  authorities  against  the  jurisdiction,  than  firom 
[  *  734  ]  a  close  and  searching  scrutiny  into  the  practice  *and  juris- 
diction of  courts  of  admiralty,  and  how  far  they  were  com- 
prehended within  our  constitutional  extension  of  judicial  power  to  all 
cases  of  admiralty  and  maritime  jurisdiction. 

Under  such  circumstances,  with  every  inclination  to  carry  ont 
without  further  inquiry  the  decisions  of  this  court,  and  with  unfeigned 
respect  for  all  of  the  judges  who  have  made  this  decision,  I  hope  I 
shall  not  be  considered  as  doing  any  thing  at  variance  with  either,  if 
I  shall  hear  argument  upon  this  point  of  jurisdiction,  should  such  a 
case  occur  before  me  upon  the  circuit,  or  if  I  shall  ask,  should  it  ever 
arise  here  again,  that  we  may  hear  argument  firom  counsel  upon 
a  point  which  we  had  not  an  opportunity  to  hear  when  it  was  de- 
cided. 

But  my  objection  to  the  ruling  of  the  point  is  greater  than  to  the 
circumstances  under  which  it  has  been  made. 

I  think  that  the  case  is  within  our  constitutional  admiralty  and 
maritime  jurisdiction,  and  that  it  has  been  so  decided  by  this  court 

An  attempt  has  been  made  to  take  it  out  of  the  case  of  Sheppard 
t;.  Taylor,  5  Pet  675,  by  making  a  distinction  between  cases  of  ab- 
solute and  unconditional  maritinie  lien,  and  such  as  are  now  called 
qualified  cases  of  lien,  to  which  a  party  is  entitled  by  the  maritime 
law.  And  it  is  said,  '^  in  general  average,  that  the  party  entitled  to 
contribution  has  no  absolute  and  unconditional  lien  upon  the  goodfl 
liable  to  contribute ;  but  that  the  captain  has  a  right  to  retain  them 
until  the  general  average  vcdth  which  they  are  chargeable  has  been 
paid  or  secured." 

Besides,  not  having  been  able  to  find,  in  the  books  and  cases  which 
I  have  read,  any  such  distinction,  (now,  I  believe,  for  the  first  time 
made,)  I  have  always  thought  that  a  lien  given  by  the  maritime  law, 
of  whatever  kind  it  may  be,  is  one  which  can  be  enforced  in  a  mari- 
time court,  for  the  purpose  of  consummating,  for  the  benefit  of  all 
concerned,  the  equity  which  raised  or  created  it  For  instance,  that 
if  a  master  of  a  vessel  gets  a  lien  upon  the  saved  cargo,  in  a  case  of 
jettison,  or  voluntary  stranding  of  his  vessel,  and  he  is  in  any  way 
dispossessed  of  any  part  of  it,  either  by  a  fireighter  or  other  person,  he 
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may  bring  a  possessory  action  in  a  maritime  cotirt  to  regain  it,  or  a 
petitory  libel,  if  the  goods  saved  have  got  into  the  hands  of  a  third 
person,  who  claims  a  right  of  property  in  them  against  the  freighter. 
And  ftirther,  that  if  the  freighters,  in  a  case  of  jettison  or  voluntary 
stranding  of  a  vessel,  disagree  as  to  what  should  be  their  respective 
contributions,  and  there  is  no  fixed  rule  for  ascertaining  it  without 
snit  in  the  country  where  the  said  cargo  may  happen  to  be,  either  the 
captain  having  the  cargo  in  possession,  or  the  freighters,  or  either  of 
them,  may  go  into  a  maritime  court,  to  have  it  judicially 
'determined.     And  that  a  party  interested  in  such  a  lien  [  *  735  ] 
may  file  his  libel  in  personam^  in  a  maritime  court,  against 
a  freighter  for  his  contribution,  if  he  has  got  possession  of  his  part  of 
the  saved  cargo,  and  has  removed  it  beyond  the  sovereignty  in  which 
the  court  is,  so  that  it  may  not  be  sequestrated  or  put  under  arrest, 
to  answer  the  court's  decree.   And  it  matters  not  whether  the  freight- 
er's possession  of  the  saved  goods  has  been  obtained  by  the  delivery 
of  it  to  him  by  the  master  or  otherwise.    A  lien,  or  right  given  to  the 
master  "  to  retain  the  goods,  until  the  general  average  vrith  which 
they  are  chargeable  has  been  paid  or  secured,"  as  this  court  says  the 
master  has,  has  nothing  in  it  of  the  character  of  a  personal  agency, 
which  the  master  may  throw  off  at  his  will ;  for  neither  in  its  begin- 
ning nor  in  its  continuance  has  it  a  voluntary  appointment ;  but  it  is 
a  tmst,  which  the  maritime  law  casts  upon  him,  from  the  necessity 
of  the  case,  in  virtue  of  his  official  relation  to  the  vessel  and  cargo, 
and  to  those  who  are  the  owners  of  them.     It  is  a  lien  given  to  the 
captain  by  the  maritime  law,  for  the  purposes  of  a  high  equity,  pro- 
duced by  necessity ;  and  it  cannot  be  taken  from  the  jurisdiction  of  a 
maritime  court  by  any  act  of  a  party  interested  in  it,  short  of  what 
that  equity  demands ;  though  the  parties  interested  may  themselves 
determine  and  receive  from  each  other  what  they  may  think  that 
equity  gives  to  each  of  them. 

And  the  foundation  of  this  jurisdiction  of  a  court  of  admiralty  in 
such  cases,  both  in  rem  and  in  personam^  is  not  on  account  of  the 
locality  of  the  jettison  or  stranding,  or  that  it  is  a  thing  done  at  sea ; 
but  because,  happening  at  sea,  the  peril  producing  it  makes  new 
and  involuntary  relations  between  the  freighters,  where  there  were 
none  before,  and  for  which  the  interests  of  commerce  require  a 
tribunal,  into  which  by  the  law  of  its  creation,  all  the  parties  inter- 
ested may  be  brought  together  for  settlement  Of  course,  in  what  I 
have  said,  I  have  had  no  reference  to  the  admiralty  jurisdiction  in 
England  since  the  time  of  Charles  IL,  but  to  that  of  the  maritime 
courts  upon  the  continent,  and  as  the  practice  in  them  continues  to 
be,  and  also  to  what  had  been  the  ancient  practice  and  jurisdiction 
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in  England  on  admiralty,  until  the  reign  of  James  L,  notwithstand- 
ing the  statutes  of  13  Richard  11.  c  5,  and  15  Richard  II.  c.  3 ;  for 
we  know  historically,  that  until  the  time  of  James,  the  statutes  of 
Richard  operated  rather  to  restrain  the  usurped  jurisdiction  of  the 
court  of  admiralty  in  England,  than  to  limit  it,  in  what  rightfully 
belonged  to  its  cognizance. 

When,  then,  we  are  referred  to  Abbott  on  Shipping  and  to  Kentfs 
Commentaries,  and  to  the  cases  cited  by  them  in  support  of  the 
conclusion  to  which  this  court  has  here  come  concerning  the 
[  *  736  ]  *  want  of  jurisdiction,  in  an  American  court  of  admiralty, 
of  a  libel  in  personam  to  enforce  a  right  in  a  maritime  lieo 
which  cannot  be  enforced  in  rem^  in  consequence  of  the  removal  of 
the  subject-matter  of  the  lien  beyond  the  reach  of  the  court's  monition 
and  attachment,  it  will  be  found,  by  a  perusal  of  Abbott  and  Kent 
upon  general  average,  and  the  cases  cited  by  those  waiters,  that 
neither  of  them  is  discussing  at  all  the  jurisdiction  of  a  court  of 
admiralty,  even  in  England ;  but  that  each  only  states — and  one  from 
the  other — ^what  are  the  remedies  in  England  for  the  recovery  of  the 
contributions  of  a  general  average.  The  language  in  Abbott  is: 
"  In  case  of  dispute,  the  contribution  may  be  recovered,  either  by  a 
suit  in  equity  only,  or  by  an  action  at  law,  instituted  by  each  indi- 
vidual entitled  to  recover,  against  each  party  that  ought  to  pay  for 
the  amount  of  his  share."  §  14,  p.  610.  And  it  is  admitted  that 
the  English  jurisdiction  in  admiralty  was  not  meant  by  the  framers 
of  the  constitution,  when  the  judicial  power  was  extended,  "  to  all 
cases  of  admiralty  and  maritime  jurisdiction."  The  language  of  the 
court  now  is :  "  It  has  been  repeatedly  decided  in  this  court,  that  its 
jurisdiction  is  not  restricted  to  the  subjects  of  which  the  English 
courts  of  admiralty  exercised  jurisdiction  at  the  time  our  constitution 
was  adopted."  We  must  therefore,  in  all  cases,  whether  or  not  there 
has  been  an  occasion  in  our  courts  for  the  exercise  of  jurisdiction  in  a 
particular  case,  look  to  the  maritime  courts  on  the  continent,  and  to 
works  on  admiralty  jurisdiction,  to  determine  whether  the  case  in 
hand  is  embraced  by  our  constitutional  provision. 

Nor  can  I  partake  of  the  regret  just  expressed,  that  the  jurisdiction 
of  the  court  of  admiralty  in  this  country  is  not  more  defined. 

I  know  at  one  time  it  was  thought  so,  but  subsequent  investiga- 
tions of  it  by  our  judges  and  jurists,  I  believe,  have  given  a  very 
general  impression  to  American  lawyers,  that  the  constitutional 
clause,  "  all  cases  of  admiralty  and  maritime  jurisdiction,"  is  as  well 
and  as  definitely  expressed,  for  the  purpose  meant,  as  it  can  be,  and 
that  it  leaves  nothing  doubtful,  except  as  to  some  cases  of  which  the 
admiralty  court  in  England  took  jurisdiction,  which  had  been  there 
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exclusively  within  the  cognizance  of  the  courts  of  common  law,  and 
also  of  other  cases  in  the  continental  maritiihe  courts,  which  did  not 
relate  to  ^^  things  done  upon  the  sea,  or  to  contracts,  pleas,  and 
quarrels  which  were  not  maritime."  Among  the  latter  is  certainly 
not  a  case  of  general  average,  and  except  in  England,  I  believe,  the 
jurisdiction  of  the  maritime  courts  has  always  embraced, 
both  in  rem  and  in  personam^  "  all  cases  of  *  freight,  charter-  [  *  737  ] 
parties,  mariners'  wages,  debts  due  to  material-men  for  the 
building  and  repairing  of  ships,"  and  all  accidents  upon  the  sea, 
affecting  the  rights  of  those  having  any  interest  in  the  cargo  of  a 
vessel,  or  who  are  in  any  way  connected  with  her.  I  do  not  think 
that  there  is  any  thing  doubtful  in  the  terms  used  in  the  constitution. 
^  To  all  cases  of  admiralty  and  maritime  jurisdiction,"  means  all 
cases  arising  or  happening  on  the  sea,  growing  out  of  war  or  com- 
merce, and  ail  cases  strictly  of  maritime  contracts, — admiralty  juris- 
diction meaning  originally  those  cases  of  which  the  admiral  took 
cognizance  in  virtue  of  his  office  upon  the  sea,  and  maritime,  these 
also,  with  all  others  arising  out  of  the  perils  or  accidents  upon  the 
sea ;  trespasses  upon  it  of  all  kinds ;  contracts  relating  to  commerce 
in  which  a  sea  service  was  to  be  rendered ;  contracts  for  building  and 
repairing  of  ships,  and  for  money  loaned  upon  bottomry.  Now,  it 
having  been  repeatedly  ruled  by  this  court,  that  its  admiralty  juris- 
diction was  not  limited  by  what  was  the  jurisdiction  in  England 
when  the  constitution  was  adopted,  the  principal  difficulty  in  the  way 
of  interpreting  the  words  of  the  constitution  relating  to  it  has  been 
overcome.  And  if  we  will  but  rid  ourselves  of  those  doubts  in 
respect  to  what  are  cases  for  a  maritime  court  caused  by  the  limita- 
tion of  them  in  England,  I  do  not  think  we  shall  ever  be  at  a  loss  to 
determine  what  cases  are  within  the  admiralty  jurisdiction  of  the 
courts  of  the  United  States ;  and  I  believe  the  whole  of  them  will  be 
found  to  make  no  trespcuts  upon,  or  interference  with,  the  jurisdiction 
of  the  other  courts  of  the  United  States,  or  with  those  of  the  States, 
either  as  to  the  modes  of  proceeding  in  them,  or  as  to  the  suits  of 
which  they  have  cognizance. 

Catron,  J.  On  the  question  of  jurisdiction,  for  want  of  which  this 
cause  has  been  dismissed,  I  am  not  satisfied  either  way,  and  there* 
fore  give  no  opinion. 

19  H.  162,  898;  1  B.  106. 
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Hezekiah  Smith,  Plaintiff  in  Error,  v.  William  Hunter,  Treasurer 
of  Butler  County,  James  B.  Cameron,  Auditor  of  Butler  County, 
and  the  President  and  Trustees  of  the  Miami  University. 

7  H.  738. 

Where  it  does  not  appear  upon  the  record  that  anj  right  or  title  or  exemption  was  set  op 
under  the  constitation  or  any  law  of  the  United  States,  this  court  has  not  jurisdictkMi 
under  the  25th  section  of  the  judiciary  act  of  1789,  (1  Stats,  at  Large,  85.) 

The  case  is  stated  in  the  opinion  of  the  court 

Schenckj  for  the  plaintiff  in  error. 

Vinion^  contra. 

[  •  740  ]      *  Daniel,  J.,  delivered  the  opinion  of  the  couirt 

This  is  a  writ  of  error  to  the  supreme  court  of  OhiO| 
prosecuted  under  the  35th  section  of  the  act  to  establish  the  judicial 
courts  of  the  United  States,  and  arises  out  of  the  following  facts  and 
proceedings. 

By  the  4th  section  of  an  act  of  congress  of  the  3d  of  March,  1803, 
2  Statutes  at  Large,  226,  a  township  of  land  in  the  Cincinnati  land 
district  was  granted  to  the  State  of  Ohio  for  the  purpose  of  establish- 
ing a  university. 

On  the  17th  of  February,  1809,  the  legislature  of  Ohio,  by  law, 
incorporated  and  established  the  Miami  University,  and  by  the  10th 
section  of  this  law,  vested  the  township  above  mentioned  in  the  cor- 
poration, for  the  support  of  the  university,  and  authorized  it  to  divide 
the  township  into  lots,  and  to  make  leases  of  these  lots  for  the  term 
of  ninety-nine  years,  renewable  forever,  but  subject  to  a  valuation  at 
intervals  of  fifteen  years.  The  13th  section  of  the  law  contains  the 
following  provision :  "  That  the  lands  appropriated  and  vested  in  the 
corporation,  with  the  buildings  which  may  be  erected  thereon  for  the 
accommodation  of  the  president,  professors,  and  other  officersi 
students,  and  servants  of  the  university,  and  any  buildings 
[  *  741  ]  *  appertaining  thereto,  and  also  the  dwelling-house  and 
other  buildings  which  may  be  built  and  erected  on  the 
lands,  shall  be  exempt  from  all  state  taxes."  Under  the  authority 
of  this  law  of  Ohio,  the  lands  vested  in  the  university  were  divided 
into  lots  and  leased  out,  and  the  plaintiff  in  error  became  the  lessee 
of  a  part  of  them.  On  the  16th  of  March,  1839,  the  legislature  of 
Ohio  pcutsed  an  act  entitied  '^  An  act  providing  for  the  levying  of  a 
school  tax  in  Oxford  township,  in  Butler  county."  The  township  of 
Oxfoid  is  the  same  which  was  vested  in  the  Miami  University  by  the 


DECEMBER  TERM,   1848.  888 

Smith  V,  Hanter.    7  H. 

law  of  the  17th  of  February,  1809.  The  Ist  section  of  the  law  of 
1839,  provided  that  the  county  commissioners  of  Butler  county  should 
appoint  one  or  more  appraisers  in  the  township  of  Oxford,  whose 
daty  it  should  be  to  appraise  the  lands  held  under  permanent  leases 
in  said  township  at  their  true  value  in  money,  considered  in  their 
natural  state,  and  that,  in  making  such  appraisement,  they  should 
take  into  view  the  rent  incumbrance  upon  the  same  annually  or 
otherwise  payable  to  the  Miami  University  by  reason  of  the  condi 
tion  of  the  leases  under  which  such  lands  are  holden.  The  3d  section 
of  the  act  of  1839,  appropriates  the  taxes  thereby  ordered  to  be 
assessed  and  levied  on  the  lands  in  Butler  county  exclusively  to  the 
support  of  the  common  schools  in  the  school  districts  of  the  town- 
ship of  Oxford,  and  directs  the  disbursement  of  the  amount  of  these 
taxes  in  conformity  with  the  provisions  of  a  statute  of  Ohio  for  the 
regoktion  of  common  schools,  passed  on  the  7th  of  March,  1838. 
The  lease  under  which  the  plaintiff  in  error  claims  sets  out  specially 
the  extent  of  his  tenure,  with  the  privilege  of  perpetual  renewal,  and 
in  general  terms,  refers  to  all  the  privileges  and  immunities  granted 
to  the  lessees  of  the  university  by  the  several  acts  and  laws  of  the 
State.  In  consequence  of  a  demand  made  by  the  auditor  and  treas- 
urer of  Oxford  township  for  the  taxes  assessed  on  the  lands  held  by 
the  plaintiff  for  the  use  of  the  common  schools  of  that  township,  the 
plaintiff  filed  his  bill  in  the  court  of  common  pleas  of  Butier  county, 
making  defendants  thereto  the  auditor  and  treasurer  of  the  township 
and  the  trustees  of  the  Miami  University,  and  praying  that  the 
auditor  and  treasurer  and  their  successorsr  might  be  perpetually 
enjoined  from  collecting  of  the  plaintiff  any  taxes  whatsoever  enacted 
by  the  State  and  imposed  on  the  lands  held  by  him  under  leases  from 
the  president  and  directors  of  the  Miami  University.  The  plaintiff 
claims  an  exemption  from  the  payment  of  all  taxes,  under  the  pro- 
vision of  the  10th  section  of  the  act  of  1809,  and  insists  that  the  law 
of  1839,  is  inconsistent  with  the  privilege  or  exemption  secured  to 
him  by  the  former  law.  The  bill  was  demurred  to  by  the  defend- 
ants ;  the  demurrer  was  sustained  by  the  court  of  common 
'  pleas,  and  the  bill  directed  to  be  dismissed;  and  upon  an  [  *742  ] 
appeal  to  the  supreme  court  of  the  State,  the  decree  of  the 
court  of  common  pleas  was  in  all  respects  affirmed. 

In  considering  this  case,  a  difficulty  meets  us  at  the  threshold  in 
the  question  of  jurisdiction.  This  being  neither  an  appeal  from,  nor 
writ  of  error  to,  a  court  of  the  United  States,  but  a  case  brought 
hither  under  the  25th  section  of  the  judiciary  act,  it  must  fall  within 
some  of  the  categories  prescribed  by  that  section,  in  order  to  justify 
the  cognizance  of  it  by  this  court ;  and  this  must  appear  too  in  the 
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modes,  and  to  the  extent,  which  this  court  has  repeatedly  and  dis- 
tinctly announced.     It  is  contended,  in  the  argument  on  behalf  of 
the  plaintiff  in  error,  that  the  act  of  the  legislature  of  Ohio,  of  March 
6, 1839,  is  an  invasion  of  his  right  to  exemption  from  tEixes,  or  rather 
from  all  taxation,  alleged  to  have  been  conferred  by  the  act  of  1809, 
and  therefore  an  infringement  of  that  portion  of  the  10th  section  of 
the  first  article  of  the  constitution  of  the  United  States,  which  pro- 
hibits the  passing  of  laws  by  the  States  impairing  the  obligation  of 
contracts.     On  the  other  hand,  it  is  insisted  for  the  defendants,  that 
the  phrase  <^  State  taxes,"  contained  in  the  law  of  1809,  was  and  is 
applicable  to  a  well  known  distinction  between  taxes  for  general 
revenue,  and  payable  as  a  portion  of  the  public  fisc,  and  county  or 
township  dues  levied  by  local  power,  and  applicable  only  to  purposes 
which  were  local  and  limited  in  their  character.     The  latter  would 
seem  to  be  the  interpretation  adopted  by  the  courts  of  Ohio  of  the 
two  laws  in  question ;  they  must  have  been  regarded  as  reconcilable 
and  consistent  ^^th  each  other,  to  justify  the  dismission  of  plaintiff's 
bill  on  the  merits.     But  whether  these  statutes  of  Ohio  be  reconcil- 
able with  each  other,  or  in  conflict  with  themselves  and  with  the 
above-cited  article  of  the  constitution,  is  a  matter  into  which,  accord- 
ing to  the  record  before  us,  we  do  not  think  it  material  to  inquire. 
The  pleadings  in  this  cause  nowhere  allege  any  right,  title,  or  interest 
derived  from  or  under  any  authority  of  the  United  States,  nor  the 
violation  of  any  right,  title,  or  interest  so  derived,  nor  any  violation 
of  the  constitution,  nor  of  any  right  guaranteed  thereby.    Nothing  of 
this  kind  is  apparent  either  on  the  face  of  the  decree  of  the  court  of 
common  pleas,  or  of  that  of  the  supreme  court  of  Ohio.     The  course 
of  decision  here,  as  to  the  requisites  apparent  upon  the  record  to 
invest  this  court  with  jurisdiction  under  the  25th  section  of  the  judi- 
ciary act,  would  seem  too  clear,  and  too  well  established,  to  be  mis- 
understood; but  whether  understood  or  regarded  by  parties  or  by 
counsel,  this  court  cannot  permit  the  disturbance  of  a  settled  rule  of 

practice,  whereby  great  confusion  and  inconvenience  would 
[  •  743  ]  •  of  necessity  be  induced.     Some  of  the  positions  ruled  by 

this  court,  upon  the  subject  of  jurisdiction,  under  the  25tfa 
section,  will  be  here  adverted  to.  In  Montgomery  v.  Hernandez, 
12  Wheat.  129,  it  is  said  that  'Hhe  supreme  court  has  no  jurisdiction 
under  the  25th  section  of  the  judiciary  act,  unless  the  right,  tide, 
privilege,  or  exemption  under  a  statute  or  commission  of  the  United 
States  be  specially  set  up,  by  the  party  claiming  it,  in  the  state  court, 
and  the  decision  be  against  the  same."  In  the  case  of  Crowell  v. 
Bandell,  10  Pet.  392,  the  court,  after  reviewing  all  the  previous  cases 
touching  the  question  of  jurisdiction  under  the  25th  section  of  the 
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jadiciary  act,  some  of  which  cases  were  calculated  to  shed  doubt 
npon  the  meaning  of  the  statute,  lays  down  these  clear  and  well- 
defined  propositions.  That  to  give  this  court  jurisdiction,  two  things 
should  have  occurred  and  be  apparent  on  the  record, — ^first,  that  some 
one  of  the  questions  stated  in  the  section  did  arise  in  the  court 
below ;  and  secondly,  that  a  decision  was  actually  made  thereon  by 
the  same  court,  in  the  manner  required  by  the  section.  That  if  both 
these  do  not  appear  on  the  record,  the  appellate  jurisdiction  fails.  It 
is  not  sufficient  to  show  that  such  a  question  might  have  occurred,  or 
such  a  decision  might  have  been  made  in  the  court  below.  It  must 
be  demonstrable,  that  they  did  exist,  and  were  decided.  In  the  case 
of  McKinney  v.  Carroll,  12  Pet  66,  it  is  said,  two  things  must  be 
apparent  on  the  record,  to  give  the  supreme  court  jurisdiction  under 
the  25th  section  of  the  judiciary  act ; — ^first,  that  some  of  the  questions 
stated  in  that  section  did  arise  in  the  state  court ;  and  secondly,  that 
a  decision  was  actually  made  thereon  in  the  manner  required  by  the 
section. 

The  same  positions  are  ruled,  almost  in  the  identical  words,  in  the 
cases  of  Coons  v.  Grallagher,  16  Pet  18,  and  of  Fulton  v.  McAffee, 
16  Pet  149. 

In  the  last  case  which  will  be  here  cited,  that  of  Armstrong  v.  The 
Treasurer  of  Athens  County,  reported  in  16  Peters,  281,  this  subject 
of  jurisdiction,  under  the  twenty-fifth  section  of  the  judiciary  act,  ap- 
pears to  have  been  still  more  elaborately  treated  than  it  had  been 
previously  done,  and  the  law  concerning  it  propounded  in  a  series  of 
six  plain  propositions  ;  they  are  as  follows.     That,  to  give  jurisdic- 
tion, it  must  appear  on  the  record  itself  that  the  case  is  one  embraced 
by  the  section,  —  first,  either  by  express  averment  or  by  necessary 
intendment  in  the  pleadings  in  the  case;    secondly,  by  directions 
given  by  the  court,  and  stated  in  the  exceptions ;  or,  thirdly,  when 
the  proceedings  are  according  to  the  laws  of  Louisiana,  by  the  state- 
ment of  the  ftuctSj  and  of  the  decision  as  is  usually  made  in 
•such  cases  by  the  court;  fourthly,  it  must  be  entered  on  [  *744  ] 
the  record  of  Hbe  proceedings  of  the  appellate  court,  in  cases 
where  the  record  shows  that  such  a  point  may  have  arisen  and  may 
have  been  decided,  that  it  was  a  fact  raised  and  decided,  and  this 
entry  must  appear  to  have  been  made  by  order  of  the  court  or  by  the 
presiding  judge  by  order  of  the  court,  and  certified  by  the  clerk  as 
part  of  the  record  in  the  state  court ;   or,  fifthly,  in  proceedings  in 
equity,  it  may  be  stated  in  the  body  of  the  final  decree  of  the  state 
court ;  or,  sixthly,  it  must  appear  fi'om  the  record  that  the  question 
was  necessarily  involved  in  the  decision,  and  that  the  state  court 
could  not  have  given  the  judgment  or  decree  without  deciding  it 
VOL.  XVII.  33 
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Thus,  with  respect  to  the  constraction  proper  to  be  given  to  the 
twenty-fifth  section  of  the  judiciary  act,  and  with  respect  also  to 
the  modes  of  presenting,  upon  the  records  from  the  state  courts,  the 
questions  arising  under  that  section,  which  can  properly  draw  the 
decisions  of  those  courts  within  the  cognizance  of  this  tribunal,  we 
fiind  a  series  of  adjudications  embracing  and  settling  the  law  as  to 
both  these  subjects.  The  rules  and  principles  settled  by  those  ad- 
judications are  entirely  approved,  and  could  not  be  disturbed  without 
much  inconvenience  and  mischief.  Recurring  to  the  record  of  the 
case  under  consideration,  and  regarding  it  as  deficient  in  all  the 
requisites  to  give  jurisdiction,  according  to  the  express  demands  of 
the  authorities  cited,  we  therefore  adjudge  and  order  that  the  writ  of 
enror  in  this  case  be  dismissed. 

9H.421;  12H.98;  20 EL 26. 


William  McDonald,  Administrator  of  Duncan  McAethub,  de- 
ceased. Plaintiff  in  Error,  v.  Matthew  Hobson. 

7  H.  745. 

A  good  title,  defectiyelj  stated  in  a  declaration,  is  aided  by  Terdict ;  bat  a  defectiTe  or  bid 

title  is  not. 

VhOon^  for  the  plaintiff  in  error. 

Stambery^  contra. 

The  case  is  stated  in  the  opinion  of  the  court 

[  *  753  ]      *  Nelson,  X,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  circuit  court  of  the  Umted 
States,  held  in  and  for  the  district  of  Ohio  by  the  district  judge. 

The  questions  presented  arise  upon  the  record  of  judgment,  no  bill 
of  exceptions  having  been  taken  to  the  rulings  of  the  court  at  the 
trial.  It  is  insisted  that  the  declaration  is  fatally  defective,  and  the 
judgment  for  that  reason  erroneous. 

The  action  is  covenant,  brought  by  Matthew  Hobson  against  Wil- 
liam  McDonald,  as  administrator  of  Duncan  McArthur,  deceased. 

The  declaration  recites  that,  on  the  10th  of  November,  1810,  a 

contract  was  entered  into  between  the  said  Matthew  and  Duncan, 

providing  for  the  withdrawal  of  certain  entries  of  land- 

[  *  754  ]  warrants  *  and  relocation  of  the  same ;  that  on  the  26th  of 

May,  1830,  congress  passed  an  act^  which  enabled  the  pa^ 

1  4  Stats,  at  Lai^,  405. 
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ties,  as  holders  and  owners  of  these  warrants,  to  relinquish  the  same, 
and  receive  their  value  in  money ;  that  the  said  Hobson  and  Me  Arthur 
were  each  willing  to  make  such  relinquishment,  and  to  avail  them- 
selves of  the  provisions  of  the  act,  but  that  they  had  disagreed  as  to 
their  respective  rights  under  the  contract  of  1810 ;  in  consequence  of 
which  disagreement,  McArthur  had  commenced  a  suit  in  chancery 
in  the  State  of  Ohio,  against  Hobson,  and  had  obtained  an  injunc- 
tion restraining  him  from  receiving  any  of  the  moneys,  under  the  act 
of  congress,  until  the  matters  in  dispute  should  be  settled ;  that  both 
parties  had  then  become  anxious  that  the  money,  or  such  part  of  it 
as  must  otherwise  await  the  determination  of  the  suit,  should  not 
remain  useless,  and  therefore  desired  to  put  their  differences  on  such 
a  footing  as  would  make  the  fund  available  and  profitable  during 
the  litigation,  and,  at  the  same  time,  without  in  any  manner  affecting 
the  suit ;  that,  in  order  to  accomplish  this,  it  had  been  agreed  that 
Hobson  should  assign  and  transfer  to  McArthur  all  his  interest  in 
the  said  w^arrants,  so  as  to  enable  him  to  receive  the  money  from  the 
government,  out  of  which  he  should,  at  once,  pay  over  to  Hobson 
the  sum  of  011,500,  and  retain  the  balance ;  and  the  said  McArthur 
did  then  and  there  covenant  to  and  with  the  said  Hobson,  that,  if  it 
should  be  adjudged  and  determined  in  the  suit  in  chancery  that  the 
latter  was  entitled  to  a  greater  portion  of  the  money  than  the  011,500, 
directly  or  indirectly,  then  and  in  such  case  McArthur  would  pay  to 
him  such  further  amount,  with  interest,  at  the  Bank  of  Chillicothe. 
It  was  at  the  same  time  declared  that  the  covenant  should  be  held 
to  embrace  any  judgment  or  decree  that  might  produce  this  result, 
whether  rendered  in  the  suit  in  chancery  or  in  any  other  suit,  or  be- 
fore any  other  tribunal,  founded  on  the  same  subject-matter.     And 
the  said   Hobson  did  also  then  and  there  covenant  to  and  with 
McArthur  that,  in  case  it  should  be  adjudged  and  determined  in  the 
suit  in  chancery,  or  in  any  other  tribunal,  that  he  was  entitled  to  a 
less  sum  than  the  011,500,  then  and  in  such  case  he  would  refund 
to  McArthur  the  excess  so  received,  with  interest,  at  the  Bank  of 
Chillicothe. 

The  declaration,  then,  after  setting  out  the  transfer  of  the  interest 
of  Hobson  in  the  land-warrants  to  McArthur,  and  also  the  receipt  of 
the  sum  of  057,608  from  the  government  by  the  latter,  averred  that 
such  proceedings  were  had  in  the  suit  in  chancery,  that  it  was  re- 
moved into  the  circuit  court  of  the  United  States,  and  that  such 
further  proceedings  were  there  had,  that  it  was  finally  heard  and  de- 
cided in  the  supreme  court  of  the  United  States,  at  Wash- 
ington, at  the  January  term,  1842,  to  *  which  the  same  had  [  *  756  ] 
been  carried  by  appeal,  and  such  decree  was  then  and  there 
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rendered,  as  adjudged  and  ordered,  that  Hobson  recover  againsl 
McArthur  $166.83  for  his  costs,  and  that  the  cause  be  remanded  to 
the  circuit  court,  with  directions  to  dismiss  the  bill  without  prejudice; 
all  which  was  afterwards  done  at  the  following  July  term  of  the  cir- 
cuit court  accordingly. 

The  plaintiff  then  avers  that,  in  virtue  of  the  decree  aforesaid,  he 
is  well  entitled  to  have  and  demand  of  and  from  the  defendant,  as 
administrator  as  aforesaid,  a  greater  portion  of  the  said  moneys,  so 
eceived  by  McArthur,  than  the  sum  of  $11,500,  to  wit,  the  sum  of 
$3,201,  with  interest  from  the  25th  of  September,  1830,  the  date  of 
the  articles  of  agreement;  of  all  which  the  defendant  had  notice. 

The  usual  breach  is  then  set  out,  concluding  to  the  damage  of  the 
plaintiff  of  $10,000. 

The  defendant  put  in  a  demurrer  to  the  declaration,  which  was 
afterwards  overruled  by  the  court  He  then  craved  oyer  of  the 
articles  of  agreement,  and,  after  setting  them  out  in  hcec  verba^  plead^ 
1st,  non  est  factum^  and  2d,  as  to  the  decree,  rml  tiel  record.  Upon 
which  issues  were  joined,  and  were  found  for  the  plaintiff,  and  the 
damages  assessed  at  the  sum  of  $5,833.30. 

The  question  presented  for  our  decision  is  as  to  the  sufficiency  of 
the  declaration  after  verdict,  and  this  depends  upon  the  constructioii 
to  be  given  to  the  articles  of  agreement  upon  which  the  action  ia 
founded,  and  as  set  forth  in  the  pleadings. 

The  construction  given  by  one  pleader  is,  that  the  decree  or  order 
on  the  suit  in  chancery  mentioned  in  the  agreement,  and  upon  which 
the  right  to  any  portion  of  the  fund  in  dispute,  beyond  the  $11,500 
already  received,  is  made  to  depend,  need  not  determine  either  the 
right  to  any  excess  beyond  that  sum,  or,  if  any,  the  amount  of  it; 
but,  on  the  contrary,  either  or  both  may  be  established  by  evidence 
independently  of  the  proceedings  in  that  or  any  other  suit,  and  that 
the  decree  is  material  only  as  showing  the  suit  to  be  at  an  end. 
Hence,  after  setting  out  the  decree  by  which  it  appears  that  the  biU 
of  complaint  had  been  dismissed  with  costs,  the  pleader  proceeds  to 
aver  that,  in  virtue  of  the  decree,  the  said  plaintiff  is  well  entitled  to 
have  and  demand  of  and  from  the  defendant  a  greater  portion  of  the 
said  moneys  so  received  by  the  said  McArthur,  than  the  sum  of 
$11,500,  to  wit,  the  sum  of  $3,201,  with  interest. 

This,  it  is  said,  is  an  averment  of  a  matter  of  fact,  and  not  of  a 
conclusion  of  law ;  and  that,  after  verdict,  the  court  must  presume 
that  evidence  was  given  on  the  trial  to  establish  the  ri^t 
[  •  756  ]  of  the  plaintiff  to  the  amount  recovered  over  and  above  •the 
sum  already  received,  and  that  upon  this  ground  the  judg- 
ment may  well  be  sustained. 
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This  is  the  view  of  the  case,  as  set  forth  in  the  declaration,  and 
which  was  sought  to  be  sustained  in  the  argument ;  and,  conceding 
it  to  present  the  true  construction  of  the  articles  of  agreement, — 
though  the  averment  is  certainly  informal  and  illogical  in  the  mode 
of  stating  it,  as  it  is  difficult  to  perceive  how  the  right  to  the  sum  of 
money  claimed,  or  to  any  sum,  can  result  to  the  plaintiff,  even  as  a 
matter  of  fact,  in  virtue  of  a  decree  dismissing  a  bill  in  chancery 
against  him,  —  yet,  with  the  usual  intendments  of  the  law  in  support 
of  a  judgment  after  verdict,  it  might,  perhaps,  be  deemed  sufficient. 
The  appellate  court  would  presume  that  evidence  had  been  required 
and  given  under  the  averment  at  the  trial,  to  support  the  claim  to  the 
amount  recovered.  1  Saund.  228,  n.  1;  1  Chit.  PL  589;  1  Maule  & 
Selw.  234 ;  Doug.  68 ;  7  Wend.  396. 

But  the  court  is  of  opinion  that  the  pleader  has  mistaken  altogether 
the  true  construction  of  the  agreement  in  the  particular  mentioned, 
and  has  placed  the  right  of  action  upon  ground  not  warranted  by  any 
of  the  stipulations  of  the  parties.  This  will  be  apparent  on  recurring, 
for  a  moment,  to  the  agreement  as  set  forth  in  the  pleadings. 

The  recitals  show  that  a  dispute  had  arisen  in  respect  to  the  divis- 
ion of  a  large  sum  of  money  coming  from  the  government,  in  which 
the  parties  were  jointly  interested,  and  that  a  suit  had  been  com- 
menced by  McArthur  against  Hobson,  in  chancery,  enjoining  him 
from  receiving  any  part  of  it,  until  their  rights  had  been  judicially 
determined.  The  effect  of  this  proceeding  was  to  tie  up  the  fund  in 
chancery,  pending  the  litigation,  and  until  the  court  could  make  a 
proper  distribution.  It  was  to  remedy  this  inconvenience,  and  to 
enable  the  parties  to  possess  themselves  of  the  fund,  pending  the  con- 
troversy, that  the  agreement  in  question  was  entered  into,  and  which 
was,  in  substance,  as  follows.  McArthur  was  to  receive  the  whole 
of  the  money  from  the  government,  and  at  once  pay  over  to  Hobson 
$11,500,  retaining  in  his  possession  the  residue ;  and  if,  in  the  suit 
then  pending,  it  should  be  determined,  directly  or  indirectly,  that 
Hobson  was  entitled  to  a  larger  amount  for  his  share,  then  McArthur 
would  pay  such  additional  sum,  with  interest,  at  the  Bank  of  Chilli- 
cothe;  and,  on  the  other  hand,  if  it 'should  be  determined  that  Hob- 
son's  portion  of  the  fund  wcut  less  than  the  sum  already  received,  he 
would  refund  the  excess,  with  interest,  to  McArthur,  at  the  same 
place. 

The  object  of  the  parties  was  to  procure  the  money  from  the  gov- 
ernment, where  it  was  lying  idle,  and,  at  the  same  time,  to 
•  make  a  provisional  distribution,  without  in  any  way  inter-  [  *  757  ] 
fering  with  the  suit  in  chancery.     That  was  to  be  carried 
on  for  the  purpose  for  which  it  was  originally  commenced ;  but  as  a 
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provisional  division  had  taken  place,  it  became  necessary  to  provide 
for  a  special  decree,  having  reference  to  the  changed  situation  of  the 
fand,  and,  as  the  suit  had  become  an  amicable  one,  to  provide  also 
for  the  payment  of  any  sum  that  might  be  found  due  from  either 
party.  Hence,  the  stipulation  that  the  decree  should  be  made  upon 
the  basis  of  this  provisional  distribution,  and  that  the  parties  should 
pay  over  at  once  any  balance  that  might  be  found  due,  without 
further  proceedings. 

The  strongest  proof  exists,  in  the  agreement  itself,  that  the  parties 
did  not  intend  to  interfere  with  the  settlement  of  their  differences  by 
the  suit  in  chancery,  or  by  some  other  suit  to  be  instituted  for  that 
purpose ;  for  the  last  article  provides,  that  this  contract  shall  not  be 
used  by  either  party,  in  the  suit  pending,  or  in  any  other  suit,  or  in 
any  other  court,  or  in  any  proceeding  under  the  contract  of  1810,  as 
affecting  or  in  any  way  changing  the  rights  of  either  in  the  matters 
in  dispute ;  but  that  the  suit  in  chancery,  or  any  suit  which  either 
might  think  proper  to  bring,  should  be  conducted,  in  all  respects,  as 
though  this  contract  had  not  been  entered  into. 

We  think,  therefore,  it  is  clear,  the  parties  intended  that  their 
respective  rights  to  the  common  fund  in  question  should  be  settled 
and  fixed  by  the  chancery  suit  then  pending,  or  by  some  other  legal 
proceeding  that  might  be  instituted  for  the  purpose  ;  and  that,  when 
so  settled,  they  would  conform  the  provisional  distribution  already 
made  to  the  decision,  by  paying  over  at  once  the  amount  adjudged 
to  be  due ;  for  we  have  seen,  that,  instead  of  interfering  with  the 
suit  which  bad  been  already  commenced,  great  pains  are  taken  to 
guard  against  any  such  consequence,  and,  as  if  apprehensive  that 
their  rights  might  not  be  definitely  settled  by  that  suit,  provision  is 
made  for  the  institution  of  any  other,  by  either  party,  before  the  same 
or  any  other  tribunal  having  cognizance  of  the  case. 

In  a  word,  the  whole  amount  of  the  agreement  is,  to  provide,  first, 
for  a  provisional  distribution  of  the  fund,  so  that  the  money  might 
be  used  pending  the  litigation ;  secondly,  for  a  judicial  determina- 
tion of  the  controversy  in  respect  to  it,  in  some  court  of  law  or 
equity ;  and,  thirdly,  for  the  payment  of  any  balance  that  might  be 
found  due  firom  either,  at  the  Bank  of  Chillicothe. 

This  being,  in  our  judgment,  the  legal  effect  of  the  agreement, 
it  is  manifest  that  the  pleader  has  failed  to  comprehend  it,  and 
has  therefore  failed  to  set  out  any  cause  of  action  in 
[  *  758  ]  •  the  declaration.  There  is  a  total  omission  of  any  aver- 
ment of  the  fact  upon  which  the  right  of  the  plaintiff  to 
any  portion  of  the  fund  beyond  the  011,500  is  made  to  depend, 
namely,  a  judgment,  order,  or  decree  awarding  to  him  the  amoont 
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There  is  not  only  an  omission  of  any  such  avennent,  but  the  con- 
trary appears  upon  the  face  of  the  declaration,  as  the  decree  in  the 
chancery  suit  is  set  out,  and  its  contents  particularly  described. 

It  is  a  decree  simply  dismissing  the  bill  of  complaint,  with  costs. 
It  may  show  that  the  defendant  (now  plaintiff)  had  not  received 
more  than  his  share  of  the  money  in  the  division,  otherwise  the  bill 
would  not  have  been  dismissed ;  but  not  that  the  defendant  was 
entitled  to  more,  unless  the  dismissal  of  a  bill  is  evidence  that  some- 
thing is  due  from  the  complainant  to  the  defendant. 

Neither  can  we  presume,  even  after  verdict,  that  evidence  was 
given  at  the  trial,  by  which  it  was  made  to  appear  that  the  decree 
did  determine  that  the  amount  which  has  been  recovered  in  this 
Buitwas  due  from  Mc Arthur  to  the  plaintiff; -for  this  would  be  a 
presumption  against  the  face  of  the  record.  That  shows  what  de- 
cree was  rendered,  and  any  one  of  a  different  import  would  have 
been  inadmissible  under  the  pleadings. 

Besides,  there  should  have  been  an  averment,  not  only  that  a  de- 
cree was  rendered  in  the  suit  in  chancery,  but  that  the  sum  claimed 
had  been  therein  adjudged  to  the  plaintiff.  This  is  mac^e  the  foun- 
dation of  the  right  to  the  money,  and,  of  course,  of  the  action,  by 
the  agreement ;  and  the  omission  is  fatal  to  the  judgment.      ,..-  -   " 

It  is  the  case  of  a  total  omission  to  state  any  title  or  cause  of 
action  in  the  declaration,  —  a  defect  which  the  verdict  will  not  cure, 
either  at  common  law  or  by  statute.  Doug.  683 ;  Cowp.  826 ; 
1  Johns.  453 ;  2  ibid.  657 ;  17  ibid.  439. 

The  averment,  that,  in  virtue  of  the  decree,  the  plaintiff  was  well 
entitled  to  recover,  &c.,  is  insufficient,  either  as  matter  of  law  or  of 
fact  As  matter  of  law,  it  was  given  up  in  the  argument,  as  no  sucb 
legal  consequence  could  follow  from  the  premises  stated ;  and,  as 
matter  of  fact,  the  averment  is  in  contradiction  to  the  record  itself. 
That  shows,  that  the  decree  determined  nothing  in  favor  of  the 
plaintiff;  it  dismissed  the  bill  against  him  with  costs,  and  nothing 
more. 

Some  weight  was  giveji,  in  the  argument,  to  the  peculiar  phrcute- 
ology  of  the  covenant,  on  the  part  of  McArthur,  wherein  it  is  pro- 
vided, that,  if  it  should  be  determined  in  the  chancery  suit,  that  the 
plaintiff  was  entitled  to  any  greater  portion  of  the  money, 
directly  or  indirectly,  than  the  $11,500,  then,  and  •in  that  [  *  759  J 
case,  he  would  pay,  &c.  The  object  of  using  the  words, 
directly  or  indirectly,  in  the  connection  found,  is,  perhaps,  at  best, 
but  matter  of  conjecture.  But  as  the  chancery  suit  wcw  against 
Hobson,  for  the  purpose  of  asserting  claims  and  demands  against 
him  by  the  complainant,  it  was,  according  to  the  rules  of  chancery 
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an  inappropriate  proceeding  for  the  purpose  of  asserting  daims  on 
the  part  of  the  defendant  against  the  complainant.  These  would 
have  required  a  cross-bill.  But  as  the  suit  had  become  an  amicable 
one,  it  was  provided  that  the  claims  of  both  parties  might  be  settled 
tiierein,  notwithstanding  the  irregularity  of  the  proceeding,  and  henoe 
the  use  of  the  peculiar  phraseology  referred  to. 

This  explanation  receives  some  confirmation  from  the  covenant, 
on  the  part  of  Hobson,  with  McArthur.  These  words  are  there 
omitted.    The  suit  was  appropriate  to  enforce  any  claim  against  him. 

It  was  said,  also,  and  some  stress  laid  upon  the  remark,  that  tiie 
agreement  would  not  have  provided  for  the  voluntafy  payment  of 
the  balance  that  might  be  due  from  one  to  the  other,  if  it  had  ccm- 
templated  an  adjustment  of  the  particular  amount  by  the  suit  in 
chancery,  as,  in  that  event,  the  payment  could  be  enforced  by  the 
decree. 

But  we  think  this  consideration  leads  to  an  opposite  conclusion. 

How  could  the  payment  be  made  at  the  bank,,  as  provided,  unless 
the  amount  in  dispute  was  first  adjusted. 

There  w^  no  cUspute  about  the  payment,  except  as  respected  the 
amount  That  being  determined,  each  party  was  ready  to  satisfy  it 
Besides,  it  is  difficult  to  believe,  that,  in  providing  so  specially  for 
tbe  settlement  of  the  controversy  by  judicial  proceedings,  the  parties 
had  in  view  simply  the  determination  of  the  question  whether  the 
^ne  or  the  other  had  received  more  of  the  fund  thaif  bis  share,  with- 
out regard  to  the  amount  Such  a  decision  would  have  been  idle, 
as  it  could  lead  to  no  practical  result  in  the  settlement  of  their  dif- 
ferences. 

Upon  the  whole,  for  the  reasons  stated,  we  think  the  judgment 
below  erroneous,  and  should  be  reversed,  and  the  cause  remanded  to 
the  court  below  for  further  proceedings. 

Watnb,  J.,  being  indisposed,  did  not  sit  in  this  cause. 

Woodbury,  J.,  dissented. 


W.  and  H.  Massinoill,  Plaintiffs,  v.  A.  C.  Downs,  Claimant. 

7  H.  760. 


En  those  States  where  a  jadgment  in  the  state  coarts  creates  a  lien,  a  jadgment  in  a 
of  the  United  States  has  that  operation  throughout  the  district  to  wh^h  its  jorisdicticNi 
extends,  and  state  legislation,  modifying  the  lien  of  judgments  or  restricting  their  opera 
tion,  cannot  affect  the  lien  of  judgments  in  the  courts  of  the  United  States. 

Sargent  and  BeUj  for  the  plaintijff. 
LoMrence  and  Badger^  contrsL 
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The  case  is  stated  in  the  opinion  of  the  court 

AFLban,  J.,  delivered  the  opinion  of  the  court.  [  *  764  ] 

This  action  was  brought  in  the  circuit  court  of  the  United 
States  for  the  southern  district  of  Mississippi,  to  try  the  right  of  prop- 
erty which  had  been  levied  on.  The  plaintiffs  showed  a  judgment  of 
the  circuit  court,  entered  the  first  Monday  of  November,  1839,  for 
|3,716.43,  with  interest,  &c,  against  one  J.  J.  Chewning  and  others, 
on  which  an  execution  had  been  issued  and  levied  upon  certain 
slaves  claimed  by  A.  C.  Downs.  At  the  time  of  the  levy,  the  prop- 
erty was  in  possession  of  the  defendant,  Chewning.  Downs  pro- 
duced a  mortgage  on  the  slaves,  executed  by  said  Chewning,  and 
regularly  recorded,  in  favor  of  the  ''  Commercial  Railroad  Bank  of 
Vicksburg,"  to  show  a  title  in  the  bank  adverse  to  the  right  of  the 
plaintiffs.  This  mortgage  bears  date  subsequent  to  that  of  the 
judgment. 

On  these  facts,  the  court  were  requested  by  plaintiffs  to 
chaise  *the  jury  ^'  to  disregard  the  mortgage,  because  of  the  [  *  765  ] 
paramount  right  of  the  plaintifis  to  have  execution  of  their 
judgment  by  means  of  said  levy,  although  no  abstract  or  brief  of  the 
judgment  had  been  recorded  or  enrolled  in  the  county  where  the 
property  was  situated."  And  on  this  prayer  for  instruction  to 
the  jury,  the  opinions  of  the  judges  were  opposed ;  and,  at  the 
request  of  the  counsel  on  both  sides,  the  point  was  certified  to  this 
court 

By  the  first  section  of  the  act  of  Mississippi  of  February  6, 1841, 
it  is  provided,  that  *^  all  judgments  and  decrees  of  any  circuit,  dis- 
trict, or  superior  court  of  law  or  equity,  holden  within  this  State, 
shall  opeaate  as  liens  firom  the  date  of  their  rendition  upon  the  prop- 
erty of  the  debtor,  being  within  the  county  in  which  the  sitting  of 
such  court  may  be  holden,  and  not  elsewhere,  unless  upon  compli- 
ance with  the  conditions  hereinafter  enacted." 

By  the  second  section :  ''  That  any  judgment  or  decree  hereto- 
fore rendered  shall  be  a  lien  from  the  date  of  its  rendition  upon  the 
property  of  the  debtor,  situated  in  any  other  county  than  that  in  which 
the  same  was  rendered,  on  condition  that  an  abstract  thereof,  on  or 
before  the  first  day  of  July  next,  be  filed  in  the  office  of  the  circuit 
court  of  the  county  in  which  said  property  may  be  situate,  in  pur 
snance  of  the  subsequent  section  of  this  act." 

The  third  section  provides,  .that  where  an  abstract  of  a  judgment 
CMT  decree  is  filed  in  the  office  of  the  clerk  of  the  circuit  court,  which 
it  is  made  his  duty  to  record,  it  shall  be  a  lien  on  the  property  of  the 
defendant  within  the  county  from  the  time  of  such  filing. 
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The  judgment  under  which  the  levy  was  made,  was  rendered  more 
than  a  year  before  the  above  act  was  passed. 

Prior  to  the  act  of  1824,  there  was  no  statutory  lien  of  a  judgment 
in  Mississippi  A  lien  was  created  in  that  State,  as  in  England,  by 
the  delivery  of  the  execution  to  the  sheriff  The  Stat,  of  Westm.  2, 
or  13  Ed.  I.  c.  18,  gave  the  elegit  which  subjected  real  estate  to  the 
payment  of  debts,  and  this,  as  a  consequence,  it  has  always  been 
held,  gave  a  lien  on  the  lands  of  the  judgment  debtor.  3  SaJk.  212; 
1  Wils.  39. 

'<  There  is  no  statute  in  Virginia,  which,  in  express  terms,  makes  a 
judgment  a  lien  upon  the  lands  of  the  debtor.  As  in  England,  the 
lien  is  the  consequence  of  a  right  to  take  out  an  elegit."  United 
States  V,  Morrison,  4  Pet.  136.  And  in  The  Bank  of  the  United 
States  V,  Winston's  Ex'rs,  2  Brock.  252,  the  chief  justice  says :  "  The 
lien  depends  on  the  right  to  sue  out  an  elegit." 

The  same  doctrine  was  held  by  the  supreme  court  of  In- 
[  *  766  ]  diana  *  before  the  act  of  1818,  of  that  State,  which  gave  a 
lien  on  the  real  estate  of  the  defendant  by  the  judgment 
Ridge  V.  Prather,  1  Blackf.  401. 

In  North  Carolina,  the  lien  on  lands  is  created  by  the  delivery  of 
the  execution  to  the  sheriff,  there  being  no  statute  in  that  State  on 
the  subject  And  in  other  States  of  the  Union,  the  same  principle 
has  been  long  established. 

Now  in  all  these  cases  the  lien  arises  firom  the  power  to  issue  pro- 
cess to  subject  real  estate  to  the  payment  of  the  judgment,  either  by  an 
extension  or  sale.  In  Maryland,  this  rule  has  been  extended  by  long 
usage,  so  that  a  lien  is  created  by  the  judgment  without  execution. 
Tayloe  v.  Thompson,  6  Pet.  369. 

The  circuit  courts  of  the  United  States  exercise  jurisdio^on  coex- 
tensive with  their  respective  districts.  And  it  has  never  been  sup- 
posed, that,  by  the  process  of  19th  May,  1828,^  which  adopted  the 
process  and  modes  of  proceeding  of  the  state  courts,  the  jurisdiction 
of  the  circuit  courts  was  restricted.  The  ^'  process  and  modes  of 
proceeding"  in  the  State  were  adopted  by  congress  in  reference  to 
the  jurisdiction  of  the  circuit  courts,  and  not  with  the  view  of  limit- 
ing the  jurisdiction  of  those  courts. 

In  those  States  where  the  judgment  or  the  execution  of  a  state 
court  creates  a  lien  only  within  the  county  in  which  the  judgment  is 
entered,  it  has  not  been  doubted  that  a  similar  proceeding  in  the 
circuit  court  of  the  United  States  would  create  a  lien  to  the  extent 
of  its  jurisdiction.  This  has  been  the  practical  construction  of  the 
power  of  the  courts  of  the  United  States,  whether  the  lien  was  held 

1  4  Stats,  at  Laige,  27S. 
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to  be  created  by  the  issuing  of  process  or  by  express  statute.  Any 
other  construction  would  materially  affect,  and  in  some  degree  sub- 
vert, the  judicial  power  of  the  Union.  It  would  place  suitors  in 
the  state  courts  in  a  much  better  condition  than  in  the  federal 
courts. 

That,  by  the  course  of  practice  in  Mississippi,  the  lien  of  a  judg- 
ment in  the  circuit  court  extended  throughout  the  district,  prior  to 
the  act  of  1841,  is  not  controverted.  And  the  question  is,  whether 
that  act  can  impair  or  affect  in  any  respect  a  judgment  rendered  in 
the  federal  court  before  its  passage.  The  point  certified  does  not 
require  us  to  consider  whether  the  law  can  operate  on  judgment 
liens  entered  subsequent  to  its  date.  The  plaintiffs  in  the  above 
judgment  acquired  a  right  under  the  authority  of  the  United  States, 
and  that  right  may  be  protected  from  any  judgment  of  the  supreme 
court  of  the  State  which  shall  impair  it,  under  the  twenty-fifth  sec- 
tion of  the  judiciary  act.^ 

*  It  is  contended  that  the  lien  in  Mississippi  exists  by  the  [  *  767  ] 
statute  of  the  State,  and  that,  under  the  34th  section  of  the 
judiciary  act  of  1789,  it  is  a  rule  of  property,  and  that  it  is  conse- 
quently a  rule  of  decision  for  the  courts  of  the  United  States,  and 
that  the  process  act  of  1828  has  no  bearing  upon  the  question. 

The  above  section  provides  that  '^  the  laws  of  the  several  States, 
except  where  the  constitution,  treaties,  or  statutes  of  the  United 
States  shall  otherwise  require  or  provide,  shall  be  regarded  as  rules 
of  decisions  in  trials  at  common  law,  in  the  courts  of  the  United 
States,  in  cases  where  they  apply." 

No  state  statute  is  of  more  frequent  application  in  the  federal 
courts  than  the  above  section ;  and  it  has.  often  been  held  that  the 
settled  construction  of  a  state  statute  by  its  supreme  court  is  con- 
sidered as  a  part  of  the  statute.  And  the  statute,  as  thus  expounded, 
is  regarded  as  a  rule  of  decision  in  the  courts  of  the  United  States 
-where  it  applies,  *'  except  where  the  constitution  or  acts  of  congress 
otherwise  provide." 

The  34th  section  has  never  been  considered  as  an  act  to  regulate 
process.  And  it  is  argued  that  a  statutory  lien,  being  a  rule  of  prop- 
erty, is  applied  to  judgments  in  the  circuit  courts,  under  this  section 
\(nthout  being  influenced,  in  any  degree,  by  the  process  act. 

We  have  seen  that,  where  there  is  no  statutory  lien,  it  is  created 
by  issuing  and  delivering  to  the  sheriff  an  execution',  which  author- 
izes the  sale  or  extension  of  the  real  estate  of  the  defendant.  In 
those  States,  it  is  the  process  authorized  by  the  judgment  which 
creates  the  lien;  and  in  such  cases  we  necessarily  look  to  the  nature 

^  1  Stats,  at  Lai^e,  85. 
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of  the  process,  and  the  extent  of  its  operation,  to  determine  the  lien. 
It  must  act  upon  the  land  of  the  defendant,  and  consequently  the 
land  must  lie  within  the  jurisdiction  of  the  court. 

What  is  a  judgment  lien  ?  In  the  argument,  it  was  compared  to 
a  mortgage.  ^<  A  mortgage  is  often  called  a  lien  for  a  debt,  but  it  is 
something  more.  It  is  a  transfer  of  the  property  itself  as  security 
for  the  debt  This  is  true  in  law  and  in  equity."  Conard  v.  The 
Atlantic  Insurance  Company,  1  Pet  441.  A  judgment  lien  on  land 
constitutes  no  property  or  right  in  the  land  itselfl  <<  It  only  confers  a 
right  to  levy  on  the  same,  to  the  exclusion  of  other  adverse  interests 
subsequent  to  the  judgment ;  and  when  the  levy  is  actually  made  on 
the  same,  the  title  of  the  creditor  for  this  purpose  relates  back  to  the 
time  of  the  judgment,  to  cut  out  intermediate  incumbrances."  Sub- 
ject to  this  charge,  the  defendant  may  convey  the  land.  ^A 
[  *  768  ]  judgment  creditor  has  no  jus  in  /€,  but  *  a  mere  power  to 
make  his  general  lien  effectual,  by  following  up  the  steps  of 
the  law."  What  law  ?  The  law  which  authorizes  tiie  judgment^ 
and  the  issuing  of  the  process  through  which  means  the  judgmeni 
may  be  satisfied.  A  failure  to  do  this  releases  the  charge  on  the 
property.     Ibid. 

The  lien,  if  not  an  effect  of  the  judgment,  is  inseparably  connected 
with  it  And  this  is  the  case,  whether  the  lien  was  created  by  the 
judgment  and  execution,  or  by  statute.  And  in  either  case,  where 
the  right  has  attached  in  the  courts  of  the  United  States,  a  State  has 
no  power,  by  legislation  or  otherwise,  to  modify  or  impair  it  Retro- 
spective laws  of  a  remedial  character  may  be  passed ;  but  no  legisla- 
tive act  can  change  the  rights  and  liabilities  of  parties,  which  have 
been  established  by  a  solemn  judgment 

This  court  therefore  direct  that  it  be  certified  to  the  circuit  court, 
that  the  right  of  lien,  claimed  by  the  plaintiffs  under  the  judgment,  is 
paramount  to  that  of  the  defendant  claimed  under  the  mortgage. 

2  B.  480,  699 ;  7  Wal.  205. 


Grant  B.  Udbll  and  Jacob  Miller,  Plaintif&  in  Error,  v.  Alex« 

ANDER  B.  Davidson. 

7  H.  769. 

A  defence  founded  on  the  allegation  that  the  defendant's  condact  was  in  flrand  of  an  aet  of 
congress,  is  not  a  matter  which  this  court  can  reexamine  at  his  instance  on  a  writ  of  emu 
under  the  25th  section  of  the  judiciary  act  of  1789,  (1  Stats,  at  Large,  85.) 

J.  Mason  Campbelly  for  the  motion,  Cbxe,  contrsu 
Tanb\,  C.  J.,  delivered  the  opinion  of  the  court 
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A  motion  has  been  made  to  dismiss  this  case,  for  want  of  jurisdic- 
tion. 

It  appears  that  a  man  by  the  name  of  Gregory  had  obtained,  by 
residence  on  the  land  mentioned  in  the  proceedings,  a  right  of  pre- 
emption, nnder  the  act  of  congress  of  1838.^  But,  before  he  paid  the 
price  fixed  by  the  government  in  such  cases,  or  made  the  entry,  he 
sold  his  right  to  Miller,  one  of  the  plaintiffs  in  error.  Miller  after- 
wards conveyed  to  a  man  by  the  name  of  Joslyn,  in  secret  trust  for 
himself,  and  subject  to  his  control.  Subsequently  to  this  conveyance, 
Joslyn,  by  the  direction  of  Miller,  conveyed  to  Udell,  the  other  plain- 
tiff in  error,  in  trust  to  sell  to  the  highest  bidder,  and  apply  the  pro- 
ceeds to  the  payment  of  the  creditors  of  Miller,  pro  rata,  if  they  were 
not  sufficient  to  pay  all  demands. 

*  Udell  accepted  the  trust,  and,  after  having  done  so,  made  [  *  770  ] 
an  agreement  with  Ghregory,  by  which  Gregory  was  to  enter 
the  land  at  the  proper  office,  at  the  preemption  price,  and  then  con- 
vey to  Udell  in  trust,  for  the  benefit  of  Miller's  creditors,  reserving  a 
small  portion  of  the  land  to  Gregory  himself.  .Udell  was  to  furnish 
the  money  to  enable  Gregory  to  make  the  entry. 

Under  this  agreement,  Udell  executed  a  release  to  Ghregory  of  all 
his  right  to  the  land,  in  order  to  enable  him  to  make  the  entry  as 
preemptioner,  and  at  the  same  time  took  £rom  him  a  note  for  f  1,000, 
which  was  to  be  given  up  if  Gregory  made  the  conveyance  according 
to  his  agreement. 

The  land  was  worth  a  thousand  dollars.  The  government  price  to 
the  preemptioner  was  only  two  hundred  dollars,  which  sum  was  ad- 
vanced by  Udell  to  Ghregory.  One  hundred  and  fifty  dollars  of  this 
money  belonged  to  the  creditOTs  of  Miller,  and  was  so  applied  at  his 
request,  and  upon  his  statement  that  this  application  would  be  for 
tiie  interest  of  his  creditors.  The  remaining  fifty  was  advanced  by 
Udell,  to  be  repaid  out  of  the  proceeds  of  the  land,  when  sold.  But 
it  does  not  appear  that  the  defendant  in  error,  or  indeed  any  of  Mil- 
ler's creditors,  sanctioned  this  transaction  at  the  time,  or  had  knowl- 
edge of  this  application  of  the  trust  funds. 

With  the  money  thus  obtained,  Ghregory  made  the  entry,  and  then 
executed  a  deed  to  UdelL  This  deed,  upon  the  face  of  it,  is  absolute, 
and  contains  no  trust  for  the  creditors. 

After  having  thus  obtained  a  conveyance,  Udell  refused  to  execute 
the  trust,  and  therefore  the  defendant  in  error,  as  one  of  the  creditors 
of  Miller,  in  behalf  of  himself  and  the  other  creditors,  filed  a  bill  in 
chancery,  setting  out  more  at  large  the  facts  above  stated,  and  pray- 

^  5  Stats,  at  Large,  251. 
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ing  that  the  land  might  be  sold  for  their  benefit,  in  pursuance  of  the 
trust. 

The  plaintiffs  in  error  demurred  to  the  bill,  assigning  various  causes 
of  demurrer,  and,  among  others,  that  the  transaction  with  Giregory, 
by  which  Udell  obtained  a  conveyance,  was  in  violation  of  the  act  of 

183a 

The  chancery  court  upon  the  hearing,  decided  that  the  land  in  the 
hands  of  Udell  was  chargeable  with  the  trust,  and  directed  it  to  be 
sold,  and  the  proceeds  to  be  applied  accordingly.  This  decree  was 
affirmed  in  the  supreme  court  of  the  State,  and  the  present  writ  of 
error  has  been  presented  upon  that  judgment. 

It  is  unnecessary  to  notice  any  of  the  various  causes  of  demuirer 
assigned  by  the  plaintiffs  in  error,  except  that  which  relies  on  the  pro- 
visions of  the  act  of  1838.  For  this  being  a  writ  of  error  to 
[  •  771  ]  a  state  court,  we  have  no  right  to  revise  its  *  decision  upon 
any  of  the  other  causes  assigned,  and  the  only  question  be- 
fore this  court  is,  whether  any  title,  right,  privilege,  or  exemption, 
claimed  by  the  plaintiffs  in  error  in  the  state  court  under  this  act  of 
congress,  was  drawn  in  question  and  decided  against  them. 

They  do  not  claim  that  Udell  obtained  a  valid  title  by  the  entiy 
made  by  Gregory,  and  his  subsequent  conveyance  to  Udell.  And  if 
their  defence  had  been  placed  on  that  ground,  it  would  not  have  given 
jurisdiction  to  this  court,  because  the  proceeding  to  charge  it  with  a 
trust  created  by  contract  would  have  been  no  impeachment  of  the 
grant  made  by  the  United  States. 

They  defend  themselves  upon  the  ground,  that  the  transaction  be> 
tween  them  and  Gregory,  by  which  the  entry  was  made  under  a 
previous  contract  to  convey,  was  a  violation  of  the  act  of  1838.  This 
is  undoubtedly  true ;  for  the  act  requires  the  party  who  claims  the 
right  of  preemption  by  residence  to  make  oath  that  he  has  not  con- 
tracted to  sell  or  transfer  the  land  to  any  other  person.  And  he  is 
not  permitted  to  purchase  at  the  low  price  at  which  the  person  enti- 
tied  to  preemption  is  allowed  to  buy,  until  this  oath  is  taken  and 
filed  with  the  register  of  the  land-office.  And  if  he  swears  falsely, 
he  is  liable  to  an  indictment  for  peijury,  and  forfeits  all  title  to  the 
land,  and  deeds  made  by  him  convey  no  titie,  unless  they  are  made 
to  a  bond  fide  purchaser  without  notice. 

The  plaintiffs  in  error  admit  that  they  participated  in  the  £raud, 
and  consequently  Udell,  upon  their  own  showing,  has  acquired  no 
right  to  the  land  under  the  act  of  congress  on  which  he  relies.  They 
do  not  claim  that  he  obtained  a  valid  title  under  the  law,  but  insist 
that  the  transaction  was  against  its  policy,  and  in  violation  of  its 
principles.     What  right  or  privilege  does  he  then  claim  under  this 
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act  of  congresa  ?  It  is  this :  He  not  only  admits,  but  insists,  that, 
by  a  firaud  upon  the  government,  he  has  obtained  a  deed  to  himself 
for  this  land,  and  that  he,  being  trustee  for  the  creditors  of  Miller, 
used  the  money  which  belonged  to  his  cestui  que  trusts  to  accomplish 
his  purposes ;  and  now  contends,  that,  by  means  of  this  firaud  upon 
the  government,  he  has  acquired  under  this  act  of  congress  a  right  to 
perpetrate  a  fraud  also  upon  his  cestui  que  trusts. 

This,  in  plain  words,  is  the  amount  of  his  defence ;  and  this  is  the 
right  or  privilege  which  he  claims  under  the  provisions  of  the  act  of 
1838,  and  calls  upon  this  court  to  recognize  and  maintain.  We  shall 
not  comment  on  such  a  claim.  The  writ  of  error  must  be  dismissed, 
for  want  of  jurisdiction. 

10  H.  311 ;  15  H.  348. 


Hall  Neilson,  Plaintiff  in  Error,  v.  Wilson  Lagow. 

7  H.  772. 

Ebror  to  the  supreme  court  of  Indiana,  under  the  2Sth  section  of 
the  judiciary  act  of  1789.^ 

Motion  to  dismiss  for  want  of  jurisdiction.  The  case  is  fully  stated 
in  the  opinion  of  the  court,  in  12  How.  98,  where  it  came  np  for  hear- 
ing on  its  merits. 

Bradley^  iot  the  motion. 

OiUet^  contra. 

• 

•  Tanbt,  C.  J.,  delivered  the  opinion  of  the  court.  [  *  776  ] 

It  appears,  that,  at  the  trial  in  the  state  court,  the  plaintiff 
in  error  claimed  the  land  in  dispute  under  an  authority  which  he 
alleged  had  been  exercised  by  the  secretary  of  the  treasury  in  behalf 
of  the  United  States ;  and  the  decision  was  against  the  validity  of 
the  authority  thus  alleged  to  have  been  exercised.  Whether  the  title 
of  the  plaintiff  in  error  can  be  maintained  under  it,  or  not,  will  be  the 
subject  of  inquiry  when  the  case  is  heard  on  its  merits.  That  ques- 
tion is  not  now  before  the  court,  and  the  only  point  to  be  determined 
at  this  time  is,  whether  we  have  jurisdiction  to  try  and  decide  it.  We 
think  it  is  evidently  one  of  the  cases  prescribed  for  in  the  25th  section 
of  the  act  of  1789;  and  the  motion  to  dismiss  is,  therefore,  overruled. 

11  H.  529;  13H.98. 
1  1  StatB.  at  Lax^,  85. 
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William  Lewis,  who  sues  for  the  Use  of  Nicholas  Lonowobth, 
Plaintiff,  v.  Thomas  Lewis,  Administrator  de  boms  nan  of  Mosbs 
Broadwell,  deceased. 

7  H.  776. 

Where  a  saving  clause  in  a  statute  of  limitationB  was  repealed,  it  was  held  that  the  statate 

began  to  run  only  from  the  time  of  the  repeal. 

Certificate  of  division  of  opinion  by  the  judges  of  the  dicnit 
court  of  the  United  States  for  the  district  of  SlJiiois. 

[  •  777  ]      •  Wright,  for  the  plaintiffi 
Lawrence  and  Lincoln,  contra. 
The  case  is  stated  in  the  opinion  of  the  court 

Taney,  C.  J.,  delivered  the  opinion  of  the  court. 

This  case  depends  upon  the  construction  and  operation  of  the 
statutes  of  limitation  of  the  State  of  Illinois,  and  comes  before  us 
upon  a  certificate  of  division  between  the  judges  of  the  circuit 

court 
[  *  778  ]  *  It  is  an  action  of  covenant,  farought  in  1843,  opon 
causes  of  action  which  accrued  before  1827.  The  defend- 
ant pleaded  the  statute  of  limitations;  to  which  the  plaintiff  replied, 
that,  at  the  time  the  causes  of  action  accrued,  he  was  in  parts  beyond 
the  limits  of  the  State,  and  has  ever  since  remained,  and  yet  is,  be- 
yond the  limits  of  the  State.  The  defendant  demurred  to  this  repli- 
cation, and  the  plaintiff  joined  in  demurrer. 

An  act  for  the  limitation  of  actions  was  passed  on  the  10th  of 
February,  1827,  by  which  it  was,  amcmg  other  things,  provided,  that 
every  action  for  the  performance  of  covenants  should  '^be  com- 
menced within  sixteen  years  affcer  the  cause  of  such  action  should 
have  accrued,  and  not  after."  But,  by  a  proviso  in  the  7th  section 
of  the  act,  it  is  declared,  that  every  person  who  was  or  should  be 
at  the  time  of  such  cause  of  action,  beyond  the  limits  of  the  State 
might  institute  his  action  within  the  time  limited  in  the  act,  aftei 
coming  within  the  State.  Afterwards,  by  a  law  passed  February 
11, 1837,  it  was  enacted,  that  this  proviso  should  not  be  held  to  ex- 
tend to  any  non-resident>,  unless  such  non-resident  was  under  the  age 
of  twenty-one  years,  insane,  ox  feme  covert. 

Upon  the  argument  of  the  demurrer,  l^e  following  points  mrose, 
upon  which  the  judges  were  opposed  in  opinion,  and  which  have 
been  certified  to  this  court :  — 

^^  1.  Whether  the  statute  of  1827  begins  to  run  from  the  time  of 
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the  repeal  of  the  saving  clause  in  1837,  or  from  the  time  the  debt 
became  due. 

"  2.  Whether  the  statute  began  to  run  before  administration  was 
granted. 

"  3.  Whether  the  period  which  elapsed  between  the  two  adminis- 
trations mentioned  in  the  replication  is  to  be  deducted  from  the 
period  of  the  statute  of  limitations  of  1827.'' 

Previous  to  the  act  of  1827,  there  was  no  law  of  the  State  of  Dli 
nois  which  limited  the  time  within  which  an  action  of  covenant 
should  be  brought ;  and,  consequently,  there  was  no  restriction  as  to 
the  period  within  which  a  suit  might  be  instituted  upon  the  cause 
of  action  now  in  question.  The  same  thing  was  the  case  after  the 
passage  of  this  act,  as  long  as  the  plaintiff  continued  beyond  the 
limits  of  the  State.  For,  until  he  came  into  it,  the  proviso  above- 
mentioned  excluded  this  cause  of  action  from  the  operation  of  the 
statute.  And  as  the  plaintiff  did  not  come  into  the  State,  there  was 
no  limitation  running  against  it  until  the  passage  of  the  act  of  1837. 
This  act,  by  repealing  the  saving  contained  in  the  former  law,  brought 
the  claim  within  its  provisions,  and  subjected  it  to  the  limitations 
therein  contained. 

The  question  is,  from  what  time  is  this  limitation  to  be 
calculated  ?  *  Upon  principle,  it  would  seem  to  be  clear,  that  [  *  779  ] 
it  must  commence  when  the  cause  of  action  is  first  sub- 
jected to  the  operation  of  the  statute,  unless  the  legislature  has 
otherwise  provided.  For  it  is  at  that  time  that  the  statute  first  acts 
upon  it,  and  limits  the  period  within  which  suit  must  be  brought. 
Such  is  obviously  the  policy  and  intention  of  the  Illinois  statute  of 
limitations.  For  if  the  plaintiff  had  come  into  the  State  the  day 
before  the  act  of  1837  was  passed,  and  by  that  means  subjected  his 
cause  of  action  to  the  provisions  of  the  former  law,  the  limitation 
'would  have  commenced  running  on  that  day,  and  his  action  would 
not  have  been  barred  until  the  expiration  of  sixteen  years  afterwards. 
For  the  act  of  1827  gave  him  sixteen  years  from  the  time  he  brought 
his  cause  of  action  within  its  operation. 

He  did  not,  however,  come  into  the  State ;  and  his  cause  of  action 
w^as  brought  within  the  limitation  of  that  law,  not  by  his  own  act, 
bnt  by  another  law.  Can  there  be  any  reason  for  a  different  run  of 
limitation  in  the  latter  case,  from  that  which  the  law  itself  has  pro- 
vided in  the  former?  The  construction  and  object  and  policy  of  the 
act  of  1827  must  be  the  same  in  both  instances ;  and  the  act  of  1837 
makes  no  change  in  it  in  that  respect.  It  merely  subjects  the  cause 
of  action  to  its  limitations,  and  does  precisely  what  the  plaintiff  him- 
self would  have  done  if  he  had  come  into  the  State ;  that  is  to  say, 

34^ 
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it  brought  the  plaintiff  within  the  limitations  of  the  former  law,  and 
Bubjected  him  to  the  restrictions  therein  contained. 

The  question,  however,  has  been  already  decided  in  this  conrt  in 
the  case  of  Ross  et  al  v  Duval  et  al.  13  Pet.  62.  In  that  case,  a  sav- 
ing clause  in  a  statute  of  limitation  of  Virginia,  similar  to  the  one 
contained  in  the  Illinois  law,  had  been  repealed  by  a  subsequent 
statute.  And  this  court  decided,  that,  against  the  persons  embraced 
in  the  saving  clause  of  the  original  law,  limitations  would  not  begin 
to  run  until  the  time  of  the  repeal ;  and  that  the  party  was  entitled 
to  the  full  period  of  limitation  prescribed  in  the  original  act,  com- 
mencing from  the  date  of  the  repealing  law. 

A  passage  in  the  report  of  that  ca^e,  in  page  64,  was  cited  in  the 
argument,  as  maintaining  a  contrary  doctrine.  But  it  will  be  found 
to  be  entirely  consistent  with  what  the  court  had  previously  said.  It 
relates  to  claims  included  in  a  statute  of  limitations,  when,  from  the 
language  of  the  law,  it  may  be  justly  inferred  that  the  legislature 
intended  to  embrace  a  period  of  time  already  past,  during  which  the 
party  had  omitted  to  sue,  yet  still  leaving  him  reasonable  time  to 
prosecute  his  claim.  But  the  rule  there  stated  can  have  no 
[  •  780  ]  application  to  the  *  case  before  us ;  for  this  claim  was  not 
embraced  in,  nor  operated  upon  by,  the  statute  of  limita- 
tions of  1827.  It  was  brought  within  it  by  the  subsequent  law.  And 
that  law  makes  no  new  limitations  as  to  past  or  future  time,  and 
merely  subjects  the  cause  of  action  to  the  provisions  of  the  original 
law.  The  passage  above  mentioned,  therefore,  cannot  apply  to  it, 
and  is  not  inconsistent  with  what  had  before  been  said  in  relation  to 
the  effect  of  a  law  repealing  a  saving  in  a  former  act  of  limitations. 

Under  this  view  of  the  subject,  the  court  is  of  opinion,  upon  the 
first  point  in  the  certificate  of  division,  that  the  statute  of  1827  be- 
gins to  run  from  the  time  of  the  repeal  of  the  saving  clause  in  1S37, 
and  not  before ;  and  wiU  direct  it  to  be  so  certified  to  the  circuit 
court. 

And  as  this  decision  disposes  of  the  whole  case  presented  by  the 
demurrer,  the  other  points  do  not  arise ;  and  it  is  unnecessary  to  ex- 
amine them. 

M'Lean,  J.  I  dissent  from  the  opinion  just  pronounced.  It  ove^ 
rules  a  solemn  decision  of  this  court  in  the  case  of  Boss  et  aL  v.  Du* 
val  et  al.  13  Pet.  57.  And  as  that  opinion  is  relied  on  as  sustaining 
the  decision  now  given,  I  shall  examine  it. 

The  judgment  of  the  court  in  that  case  was  placed  upon  two 
grounds.  First,  that  the  action  was  barred  under  the  statute  of 
Virginia  of  1792.     That  act  provided,  that  where  an  execution  had 
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not  issued  on  a  judgment,  it  might  be  revived  within  ten  years,  or 
where  an  execution  was  issued,  and  there  was  no  return,  other  execu- 
tions might  be  issued  within  the  ten  years  from  the  rendition  of  the 
judgment.  There  was  a  saving  in  the  act  in  behalf  of  infants  and 
persons  beyond  the  commonwealth,  "  giving  five  years  after  the  re- 
moval of  the  disability  to  proceed  on  the  judgment." 

By  the  act  of  1826,  the  saving  in  the  act  of  1792  was  repealed, 
but  the  time  of  the  bar  was  to  be  computed,  as  specially  provided, 
firom  the  time  of  the  repeal  of  the  saving. 

The  court  considered  the  act  of  1792  as  a  limitation  on  the  judg 
roent,  and,  as  more  than  ten  years  had  elapsed,  that  all  proceedings 
on  the  judgment  were  barred.  There  was  nothing  in  the  pleadings 
or  evidence  which  showed  that  the  plaintiff  was  within  the  saving 
of  the  statute. 

And  the  court  remark :  "  There  is  another  view  of  this  case,  which, 
though  not  much  considered  in  the  argument,  is  deemed  important 
by  the  court."  "And  this  arises  under  the  process  act  of  1828,"'  &c. 
"  If  the  act  of  1792,  or  any  part  of  It,  is  to  be  considered 
as  a  process  act  merely,  and  not  an  act  of  limitations,  *  the  [  *  781  ] 
act  of  1828  makes  it  the  law  of  congress  for  the  State 
of  Virginia,  and  gives  immediate  effect  to  it."  "  If  it  be  viewed  as 
an  act  of  limitations  merely,  and  not  for  the  regulation  of  process, 
it  then  takes  effect  as  a  rule  of  property,  and  is  a  rule  of  decision  in 
the  courts  of  the  United  States  under  the  34th  section  of  the  judi- 
ciary act"  "  In  either  case,  effect  is  given  to  the  act  of  1792,  and  it 
is  decisive  of  the  present  controversy." 

'^  But  if  it  be  considered,  as  contended,  an  act  of  limitations  adopted 
by  the  act  of  1828,  the  court  are  to  give  a  construction  to  the  act  of 
1828.  K  this  be  clear  in  its  provisions,  we  are  bound  to  give  effect 
to  it,  although  it  may,  to  some  extent,  vary  the  construction  of  the 
act  of  1792.  And  this  is  no  violation  of  the  rule  that  this  court  will 
regard  the  settled  construction  of  a  state  statute  as  a  rule  of  decision* 
For  in  this  case,  the  construction  of  the  state  law,  in  regard  to  the 
effect  it  shall  have,  is  controlled  by  the  paramount  law  of  congress." 

*^  The  judgment  in  the  circuit  court  was  entered  in  1821,  so  that 
seven  years  of  the  ten  years'  limitation  of  the  act  of  1792  had  run 
^when  it  was  adopted  by  the  act  of  1828.  Now  the  question  is,  shall 
no  effect  be  given  to  this  act  of  congress  in  Virginia  before  its  pas- 
sage, because  of  the  construction  by  the  Virginia  courts  of  the  act 
of  1792  ?  " 

^  It  must  be  recollected  that  this  act  of  1828  is  a  national  law,  and 
\iras  intended  to  operate  iti  the  national  courts  in  every  State.     As  it 

1  4  Stat8.  at  Large,  278. 
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regards  some  of  the  States,  it  may  at  first  have  operated  less  bene- 
ficially in  them  than  in  others ;  but  its  provisions  took  immediate 
effect  in  all  the  States." 

"  It  is  a  sound  principle,  that  where  a  statute  of  limitations  pre- 
scribes the  time  within  which  suit  shall  be  brought,  or  an  act  done, 
and  a  part  of  the  time  has  elapsed,  effect  may  be  given  to  the  act ; 
and  the  time  yet  to  run,  being  a  reasonable  part  of  the  whole  time, 
will  be  considered  the  limitation  in  the  mind  of  the  legislature  in 
Buch  cases." 

"  There  may  be  some  contradictory  decisions  on  this  point  in  some 
of  the  States,  which  have  been  influenced  by  local  considerations, 
and  the  peculiar  language  or  policy  of  certain  acts  of  limitations. 
But  the  rule  is  believed  to  be  founded  on  principle  and  authority." 

I  have  cited  largely  from  the  above  decision  to  show  that  the  point 
was  distinctly  considered  and  decided,  as  arising  under  the  act  of 
1828,  that  effect  may  be  given  to  a  statute  of  limitations,  where  a 
part  of  the  time  has  run ;  but  a  reasonable  part  of  the  whole  time 
has  yet  to  run.  And  this  is  the  principle  which  is  repudiated  in  the 
case  under  consideration.  I  have  a  distinct  recollection 
[  *  782  ]  that  the  point  was  first  suggested  by  the  *  lamented  Justice 
Story,  and  was  discussed,  and  the  principle  was  laid  down 
with  the  entire  concurrence  of  the  court,  so  far  as  I  know.  There 
was  no  dissent  expressed,  either  in  consultation,  or  on  the  bench. 

It  is  true  there  was  another  ground  on  which  the  decision  was 
rested ;  but  it  was  also  placed  upon  this  ground,  so  that  one  ground 
as  well  as  the  other,  was  ruled  by  the  court.  In  the  case  of  Ross,  the 
court  say :  "  The  saving  clause  of  the  act  of  1792,  as  to  non-residents, 
is  repealed,  the  only  effect  of  which  is  to  bring  within  the  limitation 
of  the  statute  of  1792  those  who  were  within  its  saving  clause,  and 
against  whom  the  statute  had  not  begun  to  run.  Against  such  per- 
sons the  statute  could  not  begin  to  operate,  until  the  repeal  of  the 
exception  by  the  act  of  1826."  And  that  remark  is  considered  by  the 
court,  in  the  case  before  us,  as  having  been  made  on  general  princi- 
ples. Now,  such  was  the  express  provision  of  the  act  of  1826,  that 
it  should  take  effect  from  its  date,  and  the  remark  was  made  in  ref- 
erence to  that  provision. 

There  is  no  rule  better  settled,  in  the  construction  of  statutes  of 
limitations,  than  that  effect  must  be  given  to  them  according  to  their 
language.  If  they  make  no  exception  in  favor  of  infants,  femes 
covertSy  or  non-residents,  the  courts  can  make  none.  And  when  the 
exceptions  of  a  statute  of  limitations  are  repealed,  the  act  stands  as 
though  it  had  been  originally  passed  without  them.  In  Jackson  v. 
Lamphier,  3  Pet.  280,  the  court  say :  '<  The  time  and  manner  of  their 
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operation^  [statutes  of  limitations,]  the  exceptions  to  them,  and  the 
acts  from  which  the  time  limited  shall  begin  to  run,  will  generally 
depend  on  the  sound  discretion  of  the  legislature.  Cases,  however, 
may  occur,  where  the  provisions  of  the  law  on  these  subjects  may  be 
8o  unreasonable,  as  to  amount  to  a  denial  of  a  right,  and  to  call  for 
the  interposition  of  the  court.  K  the  legislature  of  a  State  should 
pass  an  act  by  which  a  past  right  of  action  shall  be  barred,  and  with- 
out any  allowance  of  time  for  the  institution  of  a  suit  in  future,  it 
would  be  difficult  to  reconcile  such  an  act  with  the  express  constitu- 
tional provisions  in  favor  of  the  rights  of  private  property.''  It  must 
be  admitted  that  the  legislature  could  not  bar  a  claim  to  which  there 
was  no  bar ;  but  no  one  can  doubt  that  a  statute  may  bar  claims 
where  the  right  of  action  existe4,  and  a  reasonable  part  of  the  whole 
time  of  the  statute  has  to  run.  This  is  often  done  in  some  of  the 
States.  But,  while  it  is  not  doubted  that  the  legislature  may  do  this, 
it  is  objected  that  it  cannot  be  done  as  a  matter  of  construction. 

This  objection  is  more  plausible  than  sound.  The  statute  creates 
a  bar,  and  the  question  arises  on  its  construction,  whether 
*  it  is  '^  so  unreasonable  as  to  amount  t6  a  denial  of  a  right,"  [  *  783  ] 
in  the  language  of  this  court  in  the  case  above  cited.  If  the 
answer  to  this  shall  be  in  the  affirmative,  then,  in  the  language  above 
cited,  '^  it  would  be  difficult  to  reconcile  such  an  act  with  the  express 
constitutional  provisions  in  favor  of  the  rights  of  private  property." 
But  if  the  question  can  be  answered  in  the  negative,  then  a  court  is 
bound  to  give  effect  to  the  statute.  And  here  is  an  answer,  in  the 
words  of  this  court,  to  the  principal  ground  taken  in  the  case  under 
consideration,  and  on  which  the  decision  is  founded.  K  the  court 
may  determine  whether  a  statute  is  so  unreasonable  as  to  cut  off  a 
private  right,  of  necessity  they  may  decide  whether  it  is  not  so  reason* 
able  as  to  be  enforced. 

In  the  case  before  us,  the  Illinois  act  of  1827  limits  the  right  of 
action  to  sixteen  years,  and  the  proviso  gives  the  same  time  to  sue 
to  a  non-resident,  after  he  shall  come  within  the  State.  But  this  pro- 
viso was  repealed  by  the  act  of  1837,  which  placed  residents  and 
non-residents,  as  to  the  time  of  bringing  an  action,  on  the  same  foot- 
ing. The  plaintiff's  cause  of  action  accrued  under  the  act  of  1827 ^ 
in  1837,  the  saving  being  repealed,  six  years  were  left  for  the  statute 
to  run  to  bar  the  claim.  Was  this  a  reasonable  time  ?  The  answer 
must  be  in  the  affirmative.  Then  the  act  is  not  unconstitutional.  It 
deprives  the  party  of  no  right  In  the  language  of  the  court  in  the 
case  of  Ross  v.  Duval,  13  Pet.  64,  '^  the  time  yet  to  run,  (when  the 
proviso  was  repealed,)  being  a  reasonable  part  of  the  whole  time, 
will  be  considered  the  limitation  in  the  mind  of  the  legislature,  in 
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such  cases."  There  csui  be  no  mistake  as  to  the  point  decided  by  the 
court ;  and  that  point  is  directly  opposed  to  the  decision  now  made. 
In  such  cases,  it  is  always  better  to  overrule  a  former  opinion  directlyi 
than  to  destroy  its  force  by  indirection.  In  their  former  opinion  the 
court  say  :  "  The  rule  is  believed  to  be  founded  on  principle  and  au- 
thority." 

In  statutes  of  limitations,  it  is  usual  to  say,  they  shall  begin  to  run 
from  the  time  the  action  shall  hereafter  accrue,  and  when  a  saving 
of  such  act  is  repealed,  that  it  shall  operate  from  the  date  of  the  re- 
peal ;  and  if  these  provisions  be  not  in  the  acts,  they  will,  as  a  matter 
of  course,  take  effect  upon  their  passage.  They  must  take  effect 
from  their  passage,  unless  the  language  shows  the  time  is  to  be  com- 
puted from  the  date  of  the  act.  Without  this  provision,  the  question 
would  arise  whether  a  reasonable  part  of  the  time  allowed  by  the 
statute,  from  the  time  the  action  accrued,  had  yet  to  run,  as  before 
remarked. 

In  Luckett  v.  Dunn  &  Bass,  3  Litt  218,  the  court  say :  ^'  But  the 
privilege  previously  allowed  to  persons  who  might  be  out  of  the 
country  when  their  cause  of  action,  or  right  of  entry  ac- 
[  *  784  ]  *  crued,  to  maintain  their  action  within  ten  years  after  their 
return,  was  expressly  repealed  by  the  first  section  of  the  act 
of  January,  1814,  which,  by  a  subsequent  clause  in  the  third  section 
of  the  same  act,  was  to  take  efiect  at  the  expiration  of  six  months 
from  its  passage ;  and  it  was  not  until  more  than  a  year  after  the 
passage  of  that  act,  that  this  suit  was  brought  by  Luckett  in  the  cir- 
cuit court.  It  is  obvious,  therefore,  that  the  absence  of  Buckner 
Pittman  cannot  have  prevented  the  time  which  has  elapsed  since  the 
lot  had  been  held  adversely  by  the  defendants,  and  those  through 
whom  they  claim,  from  barring  the  plaintiff's  action. 

The  rule  of  so  construing  a  statute  as  not  to  give  it  a  retrospective 
effect,  is  admitted.  And  a  legislature  can  never  be  presumed  to  in- 
tend to  destroy  a  vested  right.  Indeed,  they  have  no  power  to  pass 
such  a  law.  But  a  law  may  be  constitutional,  and  yet  have  a  retro- 
spective effect.  Satterlee  v.  Matthewson,  2  Pet.  380.  In  the  case 
under  examination,  it  is  not  proposed  to  give  the  statute  a  retrospec- 
tive effect,  or  to  affect,  in  any  degree,  vested  rights,  by  a  construction 
of  it.  The  only  question  is,  whether  the  six  years  that  the  statute 
had  to  run,  on  the  repeal  of  the  saving,  is  a  reasonable  part  of  the 
whole  time  required  by  the  act  to  constitute  a  bar.  The  plaintiff 
though  not  a  resident  of  the  State,  might  have  sued  so  soon  as  the 
right  of  action  accrued. 
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Jbrbmiah   Van  Rensselaer,  Appellant,  v.  John   Watt's   Exeou* 

TORS. 

7  a  784. 
Owens  V.  Tiernan,  10  Pet.  447,  affirmed. 

*  Taney,  C.  J.,  announced  the  decision  of  the  court  as  [  *  785  ] 
foUowB :  — 

On  consideration  of  the  motion  made  in  this  cause,  on  the  9th 
instant,  by  Mr.  Bhmt^  of  counsel  for  the  appellant,  to  direct  the  clerk 
to  docket  this  case  as  of  the  time  when  the  transcript  of  the  record 
was  received  by  him,  and  to  which  Mr.  Seward^  of  counsel  for  the 
appellees,  assented,  this  court  consider  the  practice  established  by  the 
decision  in  Owings  v.  Tiernan,  10  Pet.  447,  and  do  not  wish  to  dis- 
turb it ;  whereupon  it  is  now  here  ordered  by  this  court,  that  the  said 
motion  be,  and  the  same  is  hereby,  overruled. 


Cornelius  W.  Lawrence,  PlaintiiT  in  Error,  v.  Gilbert  Allbn 

and  Samuel  C.  Paxton. 

7  H.  785. 

Under  the  fifth  section  of  the  tariff  act  of  Aagust  30,  1842,  (5  Stats,  at  Large,  555,)  a  dntj 
of  30  per  cent  ad  valorem  is  imposed  on  India-rubber  shoes,  made  by  dipping  a  moald 
into  the  gum  while  in  a  liquid  state.    They  are  mauufactured  articles. 

The  case  is  stated  in  the  opinion  of  the  court. 

Butler  and  Toucey^  (attorney-general,)  for  the  plsdntiffi 

J.  PrescoU  Ball  and  Owrtis^  contra. 

•  Woodbury,  J.,  delivered  the  opinion  of  the  court  [  *  790  J 

This  was  a  writ  of  eiror  to  reverse  a  judgment  in  the 
circuit  court  for  the  southern  district  of  New  York.  That  judgment 
was  rendered  in  favor  of  Allen  et  oLj  the  original  plaintiffs,  in  a  suit 
to  recover  back  the  amount  of  duties  which  Lawrence,  the  defendanti 
as  collector  of  the  port  of  New  York,  had  demanded  and  received  on 
the  importation  of  certain  boxes  of  India-rubber  shoes,  in  September, 
A.  D.  1845,  and  which  the  importers  claimed  to  be  by  law  free.  The 
duties  were,  therefore,  paid  under  protest ;  and  at  the  trial,  the  court, 
among  other  things,  ruled  that,  on  the  facts  proved,  these  shoes  were 
not,  in  point  of  law,  subject  to  any  duty ;  and,  consequentiy,  a  verdict 
was  returned  for  the  plaintifis  below  for  the  amount  which  had  been 
paid  to  the  collector,  and  interest. 

l*he  facts  proved  or  admitted,  which  appear  material,  were,  that 
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these  shoes  consisted  wholly  of  India-rubber,  and  in  different  sizes, 
suited  for  men,  women,  and  children ;  that  no  other  work  had  been 
expended  on  them  except  to  dip  the  moulds  or  lasts  into  the  milky 
liquid,  as  procured  from  the  India-rubber  trees,  and  then  dry  them 
over  a  fire,  —  performing  this  process  several  times,  till  a  proper 
thickness  was  obtained.  A  small  ornament  was  afterwards  drawn 
on  some  of  them,  and  a  coarse  stuffing  inserted  in  others,  and  in  this 
condition  they  had  for  many  years  been  imported,  and  worn  without 
any  essential  change  or  addition  here,  unless  in  some  instances 
slightly  to  trim  and  stretch  them  on  a  last.  It  was  also  proved  that 
shoes,  made  in  part  from  India-rubber  and  in  part  from  cloth  or 
leather,  of  a  thinner  and  lighter  fabric,  had  been  sometimes  imported 
from  Europe,  and  for  several  years  had  been  extensively  manufactured 

in  this  country. 
[  •  791  ]       *  The  law  which  governs  the  question  whether  these  shoes 

ought  to  pay  a  duty  of  thirty  per  cent  ad  valorem^  or  be 
admitted  firee,  is  the  act  of  congress  of  August  30, 1842,  5  Stats,  at 
Large,  655.  In  its  5th  section,  thirty  per  cent,  is  imposed  "  on  India- 
rubber  oil-cloth,  webbing,  shoes,  braces,  or  suspenders,  or  other  fabrics 
or  manufactured  articles,  composed  wholly  or  in  part  of  India-rubber." 
And  in  the  9th  section,  among  other  articles  declared  to  be  ^<  exempt 
from  duty,"  is  "  India-rubber,  in  bottles  or  sheets,  or  otherwise  un- 
manufactured." 

The  court  below  entertained  an  opinion,  that  the  clause  in  this 
law  imposing  a  duty  of  thirty  per  cent,  on  India-rubber  shoes,  refer- 
red to  those  made  in  a  finished  state  from  that  material,  after  being 
altered  in  Brazil  from  its  liquid  condition  to  the  more  solid  state,  and 
to  the  forms  of  sheets,  shoes,  bottles,  &c,  and  that  this  alteration 
was  not  a  manufacture,  though  into  a  shape  designed  for  use  with- 
out any  material  change,  and  hence,  that  shoes  so  made  and  imported 
4  were  not  dutiable.  This  view  was,  undoubtedly,  correct  to  a  certain 
extent,  and  in  some  aspects  of  the  subject ;  but  in  others  it  seems  to 
us  to  involve  some  errors,  which  we  think  ought  to  be  corrected,  and 
which  require  more  extended  explanations  because  overruling  the 
judgment  below.  Thus,  although  this  act  of  congress  clearly  meant 
to  impose  a  duty  of  thirty  per  cent,  on  shoes  imported,  which  had 
been  made  in  part  from  India-rubber  after  it  had  been  hardened  and 
fashioned  into  some  crude  shape  in  South  America,  yet  we  have  no 
doubt  it  might  likewise  inten^d  to  impose  this  duty  on  shoes  made 
abroad  wholly  from  India-rubber  while  in  its  liquid  state,  and  espe- 
cially if,  when  so  made,  such  shoes  were  in  a  condition  to  be  worn 
without  further  material  labor  on  them  here,  and  were  made  to  be  so 
worn,  and  were  in  this  form  often  actually  worn. 
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It  is  our  opinion,  therefore,  that  the  jury  should  have  been  so  in* 
fltructed ;  and  if  they  were  satisfied  those  shoes  had  been  thus  made 
to  be  so  worn,  and,  in  the  language  of  commerce,  if  such  shoes  were 
called  "  India-rubber  shoes,"  no  less  than  those  made  here  or  in  Eu- 
rope in  part  from  India-rubber,  and  in  a  more  finished  form,  that  the 
duty  of  thirty  per  cent  ought  to  have  been  paid  on  them. 

Some  of  our  reasons  for  this  opinion  are  briefly  these :  — 

The  articles  imported  in  this  case  manifestly  come  within  the  letter 
of  the  clause  imposing  a  duty  of  thirty  per  cent  on  '<  India-rubber 
•hoes."  They  are  **  India-rubber  shoes."  Being  thus  provided  for  as 
shoes,  the  subsequent  clause,  maidng  certain  articles  free  which  were 
unmanufactured,  and  not  enumerating  shoes  among  them,  cannot  be 
presumed  to  embrace  or  refer  to  any  thing  already  provided 
for.  United  States  v.  Plarke,  5  •  Mason,  C.  C.  30.  Indeed,  [  *  792  ] 
these  shoes  were  more  emphatically  India-rubber  shoes, 
than  those  made  only  in  part  of  that  material,  as  are  most,  if  not  all 
of  those  manufactured  in  this  country  and  in  Europe.  Again,  to  re- 
move difficulty  in  many  cases  whether  an  article  should  come  und^ 
the  description  of  those  liable  to  duty,  there  it  is  added,  in  the  1st 
clause,  taxing  them,  ^'  manufactured  articles  composed  wholly  or  in 
part  of  India-rubber ; "  and,  in  this  way,  the  duty  extends  to  any 
shoes,  if  a  manufactured  article,  whether  they  be  like  these,  com- 
posed wholly  of  India-rubber,  or,  like  most  others,  composed  only  in 
part  of  it  • 

Much  more  do  the  shoes  in  this  case  appear  to  come  within  this 
provision  in  the  act  of  congress  imposing  the  duty  of  thirty  per  cent, 
when  we  examine  the  spirit  and  object  of  that  provision*  To  ascer- 
tain these  with  some  degree  of  certainty,  it  may  be  useful,  in  the  first 
place,  to  advert  a  moment  to  the  past,  as  well  as  subsequent,  legisla- 
tion of  congress  on  this  subject 

The  import  of  India-rubber,  in  any  form,  into  this  country,  does 
not  appear  to  have  attracted  attention  in  the  revenue  laws,  as  a  sep- 
arate and  specific  article,  till  1832.  Before  that,  and  especially  in  the 
tariff  acts  of  1828, 1824,  and  1816,  all  of  which  are  usually  conceded 
to  have  looked  to  protection  as  well  as  revenue,  India-rubber  is  not 
enumerated,  eo  nomine  as  free  or  dutiable,  and  hence  was  taxed  gen- 
erally firom  twelve  and  a  half  to  fifteen  per  cent,  among  the  non- 
enumerated  articles,  3  Stats,  at  Large,  310 ;  4  Stats,  at  Large,  29  and 
270.  But  in  1832,  when  the  policy  had  become  changed  to  reduce 
an  overflowing  revenue,  by  leaving  free  such  unmanufactured  arti- 
cles as  furnished  raw  materials  to  our  own  manufacturers,  and  such 
manufactured  articles  as  did  not  compete  with  any  made  here,  the 
act  of  July  14,  1832,  §  3,  exempted  from  duty  entirely  "  India  rub- 
voL.  XVII.  35 
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ber,''  4  Stats,  at  Large,  590.  In  1833,  a  like  policy,  for  a  like  reason, 
was  pursued,  and  so  in  1841,  by  expressions  in  the  former  period 
placing  ^'  India-rubber"  among  tiie  articles  free  from  duty,  4  Stats, 
at  Large,  630,  and  in  the  latter,  making  <<  India-rubber  "  still  excepted 
from  duty,  though  several  articles  before  free  were  then  taxed,  5  Stats, 
at  Large,  463. 

But  in  1842,  when  the  policy  of  the  government  again  became 
adapted  to  protection  no  less  than  revenue,  the  act  now  under  con- 
sideration was  shaped  so  as  to  tax  whatever  might  compete  with  our 
own  manufacturers,  and  to  admit  free  only  articles  in  such  shape  or 
form  as  were  not  calculated  to  rival  our  own.  Now  before  1842,  it 
is  well  known  that  the  making  of  shoes  in  part  from  India-rubber,  so 
as  to  be  water-proof,  had  been  invented,  patented,  and  extensively 
practised  in  this  country.  Consequently,  such  a  protective 
[  *  793  ]  tariff  as  that  introduced  in  *  1842  would  be  likely  to  tax  any 
foreign  fabric  which  was,  in  any  considerable  degree,  a  rival 
to  the  article  made  here  for  a  similar  use.  And,  consequentiy,  a  for- 
eign made  shoe,  whether  '*  composed  wholly  or  in  part  of  India- 
rubber,"  was  meant  to  be  taxed  thirty  per  cent.,  if,  in  either  case,  it 
was  in  a  form  suited  to  be  used  as  water-proof,  was  so  designed  and 
so  used,  and  this  form  would  rival  the  shoe  made  here  for  a  like  pur- 
pose. 

In  construing  statutes,  it  is  not  only  our  duty  to  give  effect  to  all 
the  words  used  in  their  ordinary  sense,  but  to  eyisv^orate,  if  possible, 
their  true  spirit  and  intent  from  all  the  connected  circumstances,  at- 
tendant or  subsequent  as  well  as  preceding.  Bend  v.  Hoyt,  13  Pet 
273 ;  1  Kent's  Com.  461. 

The  statute  applicable  directly  to  the  present  case  being,  in  some 
respects,  awkwardly  worded,  the  design  of  it  on  this  subject  has  been 
made  more  explicit  and  clear  by  the  subsequent  act  of  July  30, 1846,^ 
changing  the  forms  of  expression  to  describe  the  articles  intended  to 
be  taxed.  Thus,  it  is  there  provided,  that  a  duty  of  thirty  per  cent, 
be  imposed  on  ''  braces,  suspenders,  webbing,  or  other  fabrics  com- 
posed wholly  or  in  part  of  India-rubber,  not  otherwise  provided  for." 
And,  to  prevent  any  misconception  of  the  intention,  it  is  added, 
under  the  same  schedule  and  rate  of  duty,  "  shoes  composed  wholly 
of  India-rubber." 

It  would  also  be  very  extraordinary  if  the  spirit  of  the  act  of  1842, 
in  its  high  protective  policy,  should  not  mean  to  tax  the  foreign  In- 
dia rubber  shoe  made  wholly  of  India-rubber,  when  it  was,  and  still 
is,  a  most  formidable  and  successful  rival  to  the  shoe  made  here  in 
part  of  the  same  substance ;  when  it  was  at  first,  and  for  many  yearsi 

*  9  Stats,  at  Large,  42. 
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the  only  shoe  used  here  as  water-proof;  and  when,  under  all  patents 
and  improvements  since,  in  lightness  and  beauty,  none  seem  able  to 
surpass  it  now  in  durability,  ease,  and  economy  combined. 

'But  it  is  contended  that  the  India-rubber  shoe,  as  made  in  Brazil 
and  imported  thence,  is  not  a  ''  manufactured  article,"  and  hence  is 
not  within  the  clause  in  the  act  of  1842,  imposing  a  duty  of  thirty  per 
cent.  It  may  be  conceded  that  this  duty  applies  only  to  such  an  ar* 
ticle.     Yet  what  constitutes  a  manufactured  article  ? 

In  some  instances,  and  for  some  purposes,  it  may  be  one  kind  of 
process  performed  on  what  is  found  in  a  natural  state,  and  in  some, 
another  kind.  Thus  the  juice  of  the  maple  or  of  the  cane  is  in  some 
views  manufactured  when  it  is  made  into  molasses  or  syrup,  and  in 
others  when  again  made  into  sugar  or  spirit  from  molasses.  And 
so  the  juice  of  the  grape  is  in  one  sense  manufactured  when 
converted  into  wine,  and  in  another,  *  when  made  into  [  *  794  ] 
brandy.  And  so  is  lye  from  ashes,  when  boiled  down  to 
potash  or  pearlash,  manufactured  into  them.  Here,  the  juice  or  sap 
of  the  India-rubber  tree,  while  liquid  or  in  its  milky  state,  whether 
then  called  caoutchouc  or  some  other  name,  is  still  a  natural  sub- 
stance, and  in  its  natural  form  ;  and,  in  one  sense,  and  to  a  certain 
extent,  its  being  hardened  and  changed  in  color,  no  less  than  consis- 
tency and  bulk,  by  fire  and  evaporation,  whatever  new  form  it  may 
then  be  turned  into,  is  a  manufacture.  It  is  so  as  much  as  butter  or 
cheese  is  a  manufacture  from  animal  milk,  or  tar  firpm  turpentine, 
and  rosin  from  tar.  Yet  from  the  words  of  the  law,  as  well  as  its 
design,  it  is  manifest  that  the  India-rubber  is  not  meant  to  be  taxed 
as  a  manufacture,  though  so  hardened  and  changed,  unless,  at  the 
same  time,  it  is  put  into  a  shape  which  is  suitable  for  use,  and  adapt- 
ed with  a  design  to  be  used  in  a  way  that  is  calculated  to  rival  some 
domestic  manufacture  here,  rather  than  merely  to  furnish  a  raw 
material  in  a  more  portable,  useful,  and  convenient  form  for  other 
manufactures  here.  In  the  latter  case,  within  the  policy  and  purpose 
of  the  tariff  law  yielding  protection,  it  is  ''  unmanufax^tured,"  or,  in 
other  words,  not  made  abroad  for  use  in  its  existing  form  except  as  a 
raw  material,  like  pig-iron  or  pig-lead.  But  in  the  former  case,  within 
that  policy  and  purpose,  it  is  <^  manufactured,"  as  it  is  made  in  a 
shape  for  use  as  a  manufacture  without  being  afterwards  materially 
changed  in  form,  and  is  designed  to  be  so  used,  and  hence  comes  in 
as  a  competitor  with  our  own  manufactures. 

After  these,  what  requisite  is  wanting  to  bring  it  within  the  spirit, 
no  less  than  the  letter,  of  the  provision  imposing  a  duty  ?  It  has 
been  changed,  by  fire  and  labor,  in  its  color,  consistency,  and  form 
from  its  natural  state  as  the  milk  of  the  India-rubber  tree.    It  has 
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been  fashioned  into  an  article  of  clothing,  suitable  and  cnatomary  to 
be  worn  in  its  then  shape.     It  is  a  rival  to  other  shoes  made  here. 

These  elements  would,  on  principles  of  common  sense,  seem  to 
amount  to  a  manufacture,  and  one,  when  imported  from  abroad, 
likely  to  be  taxed. 

Going  to  more  technical  definitions  and  to  first  principles,  such  a 
process  to  make  the  shoe  is  making  an  article  by  the  hand,  which  was 
once  the  literal  meaning  of  the  word  manufacture,  or  mamt  factum^ 
and  in  the  more  modem  idea  attached  to  the  word,  it  is  making  an 
article,  either  by  hand  or  machinery,  into  a  new  form,  capable  of  be- 
ing used,  and  designed  to  be  used,  in  ordinary  life. 

Indeed,  these  India-rubber  shoes  were  originally  made  in  Brazil, 
not  as  a  form  of  sending  abroad  a  raw  material  to  be  used 
[  *  795  ]  for  other  purposes.  But  they  were  prepared  as  a  shoe  to  *be 
worn  in  the  shape  as  there  finished,  and  for  the  purpose  of 
excluding  water.  Travellers  in  Brazil  described  the  use  of  Indiar- 
rubber  there  first  in  the  form  of  boots,  because  water-proofL  1  Mc- 
Culloch's  Diet  311 ;  Ure's  Diet 

The  shoe  succeeded  to  the  boot,  and  its  export  in  sheets  also,  to 
be  cut  up  to  rub  out  pencil-marks,  &c.,  gave  to  the  substance  itself 
the  common  name  of  India-rubber.     Ibid. 

In  the  form  of  the  shoe,  therefore,  to  be  worn  in  Brazil  or  else- 
where, because  water-proof,  it  was  a  manufacture,  and  one  of  such 
value  for  that  purpose  as  to  lead  to  a  greatly  increased  export  of  the 
article  in  that  shape  within  the  last  twenty  years. 

And  as  the  invention  was  made,  here  and  abroad,  of  thinner  and 
lighter  shoes  manufactured  in  part  &om  it,  and  of  extending  the  use 
of  India-rubber  to  many  new  objects  in  dress  and  the  arts,  the  demand 
for  it,  in  a  state  as  hardened  and  colored,  without  regard  to  form, 
enlarged  rapidly. 

Considering,  too,  that  a  mode  of  dissolving  it  here  has  been  dis- 
covered, and  of  easily  giving  to  it,  afterwards,  any.  desired  shape,  it 
may  be  that  shoes,  no  less  than  sheets  or  slabs  of  India-rubber,  in  a 
hardened  form,  become  often,  when  convenient,  melted  down  or  dis- 
solved, to  be  used  for  other  purposes.  This  might  ofben  be  done 
with  them,  though  a  manufacture,  as  their  value  per  pound  would 
vary  but  little,  if  any,  firom  India-rubber  in  the  shape  of  sheets,  as  the 
raw  material  of  which  they  were  manufactured  was  the  same,  and  as 
the  expense  of  making  them  is  similar,  —  one  being  done  by  several 
dippings,  like  a  candle,  and  the  other  by  several  layers  of  the  gum  or 
milk. 

But  this  occasional  use  of  the  shoes  for  other  purposes  than  wear* 
ing  as  water-proof  shoes  would  not  alter  their  original  character  as  a 
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maBofactnie  for  the  latter  purpose,  nor  the  importation  and  present 
character  of  them,  as  a  manufacture  for  the  same  purpose. 

Thus,  the  importation  of  cast-iron  in  kettles  or  handirons  in  a  state 
to  be  so  used,  and  frequently  so  used,  would  not  be  altered,  as  a 
manufacture  of  that  kind,  and  as  subject  to  pay  the  duty  imposed  on 
it  in  the  tariff;  because  some  of  it,  after  imported,  might  occasionally 
be  melted  down  and  recast,  and  used  for  other  or  simile  purposes. 

Nor  is  the  juice  of  the  cane — converted  into  a  different  consistence 
and  color  abroad,  and  shipped  here  as  molasses,  ready  to  be  used, 
and  often  used  as  such— any  the  less  a  ''  manufactured  article,"  and 
any  less  subject  to  the  duty  on  molasses,  because  some  of  it,  after 
aniving  in  this  country,  may  again  be  manufactured  into  sugar  or 
spirit. 

^  A  further  illustration  as  to  the  distinction  between  the  [  *  796  ] 
-same  article,  put  into  a  shape  to  be  sold  for  use  as  it  is,  and 
into  one  not  for  use  as  it  is,  is  that  of  melted  iron. 

In  that  state  it  may  be  run  in  moulds,  either  for  pots  or  for  pigs, 
and,  in  the  former  case,  fitted  and  sold  to  be  used  in  that  shape,  and 
hence  a  manufacture ;  while,  in  the  latter,  sold  to  be  made  up  after- 
wards into  new  and  different  forms,  and  hence,  for  some  purposes,  is 
then  not  regarded  as  a  manufeicture  till  so  made  up. 

So  lead  may  be  melted  into  the  shape  of  pigs  or  bars,  for  exporta- 
tion and  for  foreign  manufacture,  or  be  run  into  weights,  for  use  as 
weights,  and  then  be  regarded  as  already  a  manufacture  for  that 
purpose. 

It  is  another  evidence  that  shoes,  composed  wholly  of  India-rubber, 
were  considered  by  congress  as  a  manufactured  article,  that  they  place 
tiiem  in  that  category  in  the  tariff  with  other  clearly  manufactured 
articles,  ^while  they  place  in  the  category  of  those  unmanufactured 
Buoh  articles  as  are  not  in  a  shape  to  be  used  much,  if  at  all,  without 
being  made  up  into  new  forms.  Thus  it  is  with  the  India-rubber 
images  of  alligators  and  lizards  imported.  If  bottles  are  an  excep- 
tion,  they  are  specially  enumerated  in  the  tariff  among  the  free  arti- 
cles, in  order  to  be  free,  while  shoes  are  not ;  and  the  former  are  so 
enumerated,  because  usually  made  up  here  into  new  shapes,  for  other 
purposes,  before  used ;  and  when  not  so  made  up,  are  little  employed 
in  their  original  shape,  and  have  no  rival  manufacture  to  be  protected 
by  taxing  them.  Had  congress  intended  that  shoes,  when  whoUy  of 
India-rubber,  should  be  considered  as  unmanufactured,  and  be  free, 
it  is  difficult  to  conceive  why  it  did  not  place  them  in  that  list,  and 
declare  them  unmanufactured  and  free,  rather  than  in  the  list  of 
manufactured  and  dutiable  articles,  as  it  did  both  in  1842  and  again 
in  the  revised  act  of  1846. 

36* 
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Finally,  another  circumstance  exists,  which  appears  to  be  a  deci* 
sive  indication  that  this  very  importation  of  shoes,  though  called  in 
the  invoice  *'  unmanufactured,"  was  meant  mainly  as  shoes  for  use, 
to  be  worn  in  their  existing  condition,  rather  than  to  be  dissolved 
and  used  for  other  purposes.  It  is,  that  several  of  the  boxes  were 
invoiced  as  shoes  for  "  ladies,"  and  others  for  "  misses,"  or  children, 
and  which  different  forms  or  shapes  would  be  useless,  as  well  as 
more  expensive,  if  the  shoes  were  intended  merely  to  be  cut  up  or 
dissolved  for  other  uses,  and  not  to  be  worn  by  different  sexes  and 
ages,  as  ^'  manufactured  "  shoes  in  their  present  shape. 

In  several  analogous  cases,  as  to  teas,  cotton  bagging,  and  sugar, 
this  court  has  held,  that  it  is  a  proper  fact  for  the  jury  to 
[  •  797  ]  *  decide,  whether  the  imported  article  is  or  is  not  known  in 
commerce  by  the  words  or  terms  used  in  the  tariff  imposing 
the  duty,  and  not  a  question  of  law,  to  be  settled  by  the  court,  as  was 
done  here.  United  States  v.  112  Casks  of  Sugar,  8  Pet  277 ;  Elliott 
V.  Swartwout,  10  Pet.  151, 153 ;  United  States  v.  Breed,  1  Smnner, 
164 ;  9  Wheat  438 ;  Curtis  v.  Martin,  3  How.  106. 

Unless  it  be  admitted  in  this  case,  then,  as  most  of  the  testimony 
proves,  that  these  shoes  were  known  in  a  commercial  sense  and  use 
as  India-rubber  shoes,  —  no  less  than  others,  made  in  part  firom  it,-^ 
we  think  the  jury  should  return  a  verdict  on  that  fact ;  and  next,  that 
the  jury  should  have  been  further  instructed,  that,  if  these  shoes  had 
been  made  into  their  present  shape  in  order  to  be  worn  as  water- 
proof, when  the  purchasers  pleased,  and  that  it  was  customary  so  to 
wear  them,  they  were  within  the  meaning  of  the  act  of  congress  on 
this  subject, "  manufactured,"  and  liable  to  pay  a  duty  of  thirty  per  cent 

Without  going  into  other  questions  raised  kt  the  trial,  and  without 
dwelling  longer  on  this,  our  opinion  is,  that  the  judgment  below  most 
be  reversed,  and  a  venire  de  novo  awarded ;  and  the  new  trial  be  goy- 
erned  by  the  principles  here  settled. 


Eleazer  F.  Backus,  Plaintiff  in  Error,  v.  William  Goui.d  and 
David  Banks,  who  sue  as  well  for  the  United  States  as  them* 
selves. 

7  H.  798. 

Under  the  sixth  section  of  the  copyright  law  of  February  3,  1831,  (4  Stats,  at  Large,  437,} 
the  penalty  can  be  adjudged  only  for  the  sheets  found  in  the  possession  of  the  defendant. 

The  case  is  stated  in  the  opinion  of  the  court. 
Bayard  and  IngersoU,  for  the  plaintifil 

Wendell^  contra. 
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•  IVFIiEAN,  J.,  delivered  the  opinion  of  the  court.  [  *  810  ] 

This  cause  is  brought  here  by  a  writ  of  error  to  the  circuit 
court  of  the  United  States  for  the  northern  district  of  New  York. 

An  action  of  debt  was  brought  by  Gould  and  Banks  to  recover 
certain  penalties  alleged  to  have  been  incurred  by  the  invasion  of  the 
copyright  of  the  plaintiffs  in  twelve  volumes  of  law  reports,  to  wit, 
nine  volumes  of  Cowen's  Reports  and  three  of  Wendell's,  by  the 
publication  of  a  Digest  as  a  supplement- or  third  volume  of  Johnson's 
Digest.     The  defendant  pleaded  nil  debit. 

On  the  trial,  the  plaintiff  proved  themselves  entitled  to  the  copy- 
right of  the  first,  second,  and  fifth  volumes  of  Cowen's  Reports,  and 
of  the  second  volume  of  Wendell's  Reports ;  and  that  from  the  above 
volumes  the  defendant  had  transferred,  literally,  one  hundred  and 
forty-two  and  a  half  pages ;  and  they  proved  a  sale  by  the  defendant 
of  five  hundred  copies  of  his  work. 

The  injury  complained  of  consisted  in  copying  from  the  above 
reports  the  marginal  notes  or  indexes  of  the  reporter,  and  publishing 
them  in  the  Digest.  From  the  first  volume  of  Cowen's  Reports  forty 
pages  were  copied,  from  the  .second  volume  twenty-nine,  from  the 
fifth  fifty-four  pages,  and  from  the  second  volume  of  Wen- 
dell's Reports  nineteen  and  a  half  pages  *  were  copied,  which  [  *  811  ] 
included  the  whole  of  the  indexes  of  that  volume  except 
eight  and  a  half  pages.  The  change  in  the  phraseology  was  so  great 
in  these  pages  that  the  witness  did  not  consider  them  as  having  been 
transferred  to  the  Digest. 

This  is  a  qui  tarn  action,  and  was  brought  under  the  6th  section 
of  the  act  of  1831,  entitled  <^  An  act  to  amend  the  several  acts  re- 
specting copyrights." 

Before  the  circuit  court  many  points  of  law  were  raised,  and  in- 
structions prayed,  on  the  facts  in  evidence ;  but  as  the  decision  will 
turn  upon  the  construction  of  the  above  section,  under  the  ninth  prayer 
of  the  defendant,  the  other  questions  wiU  not  be  considered. 

The  defendant's  counsel  insisted  ''  that  the  plaintiffs  could  only 
recover  fifty  cents  for  every  sheet  of  the  matter  transferred  from  said 
index  to  the  first,  second,  and  fifth  volumes  of  Cowen's  Reports,  and 
the  second  volume  of  Wendell's,  to  the  said  Digest  of  said  defend- 
ant, as  had  been  proved  to  have  been  found  in  his  possession,  either 
printing  or  printed,  published,  or  exposed  for  sale ;  and  that  there  was 
no  legal  proof  that  any  such  sheets  of  said  matter  had  been  so  found 
in  said  defendant's  possession,  and  prayed  the  court  so  to  instruct  the 
jury." 

^  But  the  counsel  for  plaintiffs  insisted  that  they  were  entitled  to 
recover  fifty  cents  for  every  sheet  of  such  matter  which  had  been  pub- 
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lished,  or  procured  to  be  published,  by  the  defendant,  whether  the 
same  were  proved  to  have  been  found  in  the  defendant's  poBseasion 
or  not ;  and  so  the  court  decided  and  instructed  the  jury."  And  they 
found  a  verdict  for  plaintiffs  for  ^^  two  thousand  sixty-nine  dollars 
and  seventy-five  cents  debt,  and  six  cents  costs." 

The  6th  section  provides,  that,  if  any  person,  within  the  term  for 
which  a  copyright  has  been  secured,  shedl  print,  publish,  or  import, 
&c.,  sell,  or  expose  to  sale,  or  cause  to  be  published,  sold,  or  exposed 
to  sale,  any  copy  of  such  book,  without  consent  in  writing,  such  of- 
fender shall  forfeit  every  copy  of  such  book  to  the  person  legally 
entitled  to  the  copyright  thereof;  "  and  shall  also  forfeit  and  pay  fifty 
cents  for  every  such  sheet  which  may  be  found  in  his  possession, 
either  printed  or  printing,  published,  imported,  or  exposed  to  sale, 
contrary  to  the  intent  of  this  act." 

This  penalty  of  fifty  cents  on  each  sheet,  whether  printed  or  being 
printed,  or  published,  or  exposed  to  sale,  is  limited  to  the  sheets  in 
possession  of  the  defendant.  But  under  the  instruction  of  the  court, 
a  verdict  was  rendered  for  every  sheet  which  the  defendant  had  pub- 
lished or  procured  to  be  published. 

As  this  is  a  penal  section,  it  must  be  construed  strictiy.     Under 
it,  every  copy  of  a  book  published  without  the  consent  of 
[  *  812  ]  *  the  person  having  the  copyright  is  forfeited,  in  addition  to 
the  penalty  of  fifty  cents  on  each  sheet  in  his  possession. 

The  declaration  seems  not  to  have  been  drawn  with  the  view  of 
enforcing  any  other  penalty  than  that  which  is  imposed  for  each  sheet 
found  in  the  possession  of  the  defendant 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded for  further  procedings. 


Jonathan  W.  Nesmith  and  Thomas  Nesmith,  Complainants,  r. 
Thomas  C.  Sheldon,  Horace  H.  Comstock,  David  French, 
William  E.  Peters,  James  Forton,  Atta  E.  Mather,  Henrt 
B.  HoLBRooK,  Samuel  P.  Mead,  Francis  E.  Eldred,  Phebb 
Ann  Dean,  Cullen  Brown,  and  Charles  H.  Stewart,  Re- 
spondents. 

7  H.  812. 

« 

The  supreme  court  of  Michigan  having  settled  a  question  as  to  the  oonstitntioDalitj  of  a  Urn 
of  that  State  depending  wholly  on  the  local  Uw,  this  court  followed  that  decision. 

Seama/n^  for  the  plaintiff. 
Romey^n^  contriL 
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•  Taney,  C.  J.,  delivered  the  opinion  of  the  eonit  [  *  817  J 

In  this  case,  the  circuit  court  for.the  district  of  Michigan 
have  certified  that  the  following  point  arose  in  this  case,  upon  which 
the  justices  were  opposed  in  opinion :  — 

^'  Whether  the  banking  associations  organized  under  the  act  of  the 
legislature  of  the  State  of  Michigan,  entitled  '  An  act  to  organize 
and  regulate  banking  associations,'  approved  March  15, 1837,  and 
the  amended  act,  entitled  ^  An  act  to  amend  an  act,  entitled  ^<  An  act 
to  regulate  banking  associations  and  for  other  purposes," '  approved 
December  30,  1837,  were  or  were  not  corporations  or  bodies  cor- 
porate, within  the  meaning  of  the  constitution  of  the  State  of 
Michigan." 

This  question,  it  appears,  depends  on  the  construction  of  the  con* 
Btitution  of  Michigan,  which  declares  that  the  legislature  shall  pass 
no  act  of  incorporation  unless  with  the  assent  of  at  least  two  thirds 
of  each  house. 

The  legislature  chosen  under  this  constitution,  with  the  assent  of 
two  thirds  of  each  house,  passed  an  act  authorizing  any  persons  resi- 
dent in  any  county  in  the  State  to  form  associations  for  banking 
business,  upon  the  terms  and  conditions  prescribed  in  the  law ;  and 
declaring  the  stockholders  in  such  associations  to  be  a  body  politio 
and  corporate,  by  such  name  as  they  should  designate  and  assume, 
and  conferring  upon  them  the  usual  powers  of  banking  corpora- 
tions. 

Under  this  act  of  the  legislature,  an  association  of  persons  was 
organized,  under  the  name  of  the  Detroit  City  Bank. 

Another  act  was  afterwards  passed  by  the  legislature,  under  a 
power  reserved  in  the  first,  to  amend  its  provisions.  And  this  act, 
under  certain  circumstances,  made  the  stockholders  liable  for  the 
debts  of  the  association. 

*The  complainants  in  this  case,  having  become  creditors  [  *818  ] 
of  the  association,  filed  their  bill  in  equity,  to  charge  the  de- 
fendants as  stockholders,  under  the  provisions  of  the  last-mentioned 
act     And  in  the  progress  of  this  suit,  the  question  arose  which  has 
been  certified  as  above  mentioned. 

If  we  regarded  the  question  as  an  open  one,  a  more  particular 
statement  of  the  provisions  of  these  acts  of  the  legislature  would  be 
necessary,  and  also  of  the  transactions  which  led  to  this*  suit  And 
the  point  certified  would  require  a  very  careful  and  deliberate  ex- 
amination by  this  court 

But  it  appears  that  the  same  question  has  arisen  in  the  state  courts 
of  Michigan,  and  been  decided  in  its  supreme  court,  upon  full  argu- 
ment and  consideration.     We  refer  to  the  case  of  Green  v.  Grave^^ 
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decided  in  1844,  and  reported  in  1  Doug.  Michigan  Reports,  351.  In 
that  case  the  conrt  held,  that  the  banking  associations  organized 
under  the  acts  of  the  legislature  mentioned  in  the  certificate  of  divia* 
ion  were  corporations  within  the  meaning  of  the  constitution  of 
Michigan ;  and  that  these  acts  were  unconstitutional  and  void. 

The  point  certified  is  precisely  the  same.  It  relates  altogether  to 
the  construction  and  legal  effect  of  the  constitution  of  that  State, 
nd  of  the  two  acts  passed  by  its  legislature.  And  it  is  the  estab- 
lished doctrine  of  this  court,  that  it  will  adopt  and  follow  the  de- 
cisions of  the  state  courts  in  the  construction  of  their  own  constita- 
tion  and  statutes,  when  that  construction  has  been  settled  by  the 
decision  of  its  highest  judicial  tribunal.  After  the  decision  above 
mentioned,  therefore,  the  question  certified  cannot  be  considered  as 
open  for  argument  in  this  court.  The  cases  of  Oroves  v.  Slaughter, 
IS  Pet  449,  and  the  two  cases  of  Rowan  v.  Runnels,  5  How.  134, 
in  relation  to  the  construction  of  the  constitution  of  Mississippi,  stand 
on  very  different  grounds,  as  will  be  seen  by  a  reference  to  the  cases. 

Upon  this  view  of  the  subject,  it  will  be  certified  to  the  circuit 
court,  as  the  opinion  of  this  court,  that  the  banking  associations  or- 
ganized under  the  acts  of  the  legislature  mentioned  in  the  certificate 
of  division  were  corporations  within  the  meaning  of  the  constitation 
of  Michigan;  and  that  these  acts  of  the  legislature  are  unconsti- 
tutional and  void. 

8H.496;  11  H.  297;  2  B.  599. 


GteoRGE  B.  Stearns,  Administrator  de  bonis  non  of  John  O.  Fags, 

Appellant,  v.  Rufus  R.  Paoe. 

7  H.  819. 

Bill  to  open  an  account  settled  twenty-six  yean  before;  statute  of  limitations  pleaded; 

relief  denied. 
What  ayerments  must  be  made  on  such  a  bill,  to  induce  the  court  to  open  the  account 

The  case  is  stated  in  the  opinion  of  the  court. 

Evans^  for  the  appellant 

Allen^  conlra* 

(  •  826  ]      •  Gribr,  J.,  delivered  the  opinion  of  the  court 

A  brief  history  of  the  conceded  facts  of  this  case,  an- 
terior to  the  filing  of  the  amended  bill,  may  save  the  trouble  of  a 
more  tedious  analysb  of  the  bill  and  answer,  with  their  numerous 
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amendments,  and  tend  to  elucidate  the  merits  of  the  case  and  the 
questions  decided  by  the  court 

John  O.  Page,  the  complainant's  intestate,  was  a  merchant  in 
HaUowell,  Maine.  He  built  and  owned  shares  in  vessels  employed 
in  trade,  and  had  a  retail  shop  or  store,  which,  for  some  years  be- 
fore his  death,  was  managed  by  his  brother,  Rufus  K.  Page.  In  1810, 
John  O.  Page  went  to  England,  leaving  his  business  chiefly  in  the 
care  of  his  brother,  and  died  there,  in  February,  1811,  intestate 
leaving  a  widow  and  three  minor  children.  Sarah  Page,  the  widow, 
took  out  letters  of  administration  on  the  estate.  She  filed  an  in- 
ventory of  the  property,  amounting  to  the  sum  of  $64,000,  and 
charged  herself  with  additional  receipts  of  cash  in  the  administra- 
tion accounts  afterwards  filed,  showing  the  whole  amount  of  the 
estate  to  be  over  $80,000. 

Rufus  K.  Page  claimed  to  have  been  a  partner  with  his  brother  in 
the  store,  by  a  parol  agreement  with  him,  whereby  John  should  fur- 
nish the  capital,  and  Rufus  conduct  the  business,  dividing  the  profits, 
five  eighths  to  John  and  three  eighths  to  Rufus. 

The  sureties  of  Sarah  Page  in  her  administration  bond  were 
Nathaniel  Dummer,  her  father-in-law,  and  Thomas  Bond,  Esq.,  her 
brother-in-law,  who  also  aided  and  counselled  her  in  settling  the 
estate.  In  February,  1812,  Chandler  Robins,  register  of  the  probate 
court,  and  John  Agry,  a  respectable  merchant  and  ship-owner,  were 
mutually  chosen  by  the  administratrix  and  Rufus  K.  Page  to  settle 
all  accounts  between  the  estate  of  John  O.  Page  and  Rufus  K.  Page. 
By  their  settlement  or  award,  Rufus  was  charged  as  debtor  to  John : 

For  capital  advanced  to  store, $10,769.00  [  *  827  ] 

For  five  eighths  of  profits  of  store, 12,934.00 

Amounting  in  aU  to $23,703.00 

From  which  was  deducted  John's  debt  to  store,         7,828.00 

Leaving  a  balance  due  by  Rufus  to  the  estate,     $15,875.00 

After  adding  and  subtracting  various  other  matters  of  account  not 
connected  with  the  partnership,  they  found  the  balance  due  by  Rufus 
to  the  estate  to  be  $17,190,  of  which  $8,106  was  cash,  and  the  re- 
mainder, $9,084,  consisted  of  John's  share  of  the  notes  and  accounts 
due  to  the  store,  and  which  Rufus  retained  in  his  hands  for  collec- 
tion. The  first  administration  account  filed  by  Sarah  Page  acknowl- 
edges the  receipt  in  cash  of  the  sum  of  $8,106  firom  R.  K.  Page,  and 
the  accounts  afterwards  filed  show  that  she  had  received  the  balance 
of  $9,804,  partly  in  cash  and  partly  in  notes. 
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Sarah  Page  settled  the  final  accoant  of  her  adminislaratioii  on  the 
20th  of  February,  1816.  She  died  in  1826.  In  1828,  Steams,  the 
complainant,  intermarried  with  Lotdsa,  one  of  the  daughters  and 
heirs  of  John  O.  Page.  In  1834,  he  took  out  letters  of  administration 
de  bonis  non  on  the  estate  of  John  O.  Page,  for  the  purpose  of  prose- 
cuting claims  under  the  treaty  of  the  United  States  with  France* 
After  this  he  commenced  an  examination  of  the  administration  ac* 
counts  of  Sarah  Page,  and  began  to  entertain  suspicions  that  Rufos 
K.  Page  had  taken  advantage  of  her  ignorance  of  accounts,  and  had 
defrauded  her  in  his  settlement.  And  finaUy,  at  November  term, 
1838,  more  than  twenty-six  years  after  the  settlement  of  defendant's 
account  with  the  administratrix,  this  bill  was  filed  against  Rofos  E. 
Page  for  a  discovery  and  account. 

The  amended  bill  abounds  in  general  charges  of  fraud  against  tiie 
defendant ;  alleges  that  he  concealed  from  tiie  administratrix  the  true 
state  of  the  affairs  of  the  deceased,  which  had  been  intrusted  to  his 
care ;  that  the  partnership  claimed  by  him  with  the  deceased  was  a 
false  pretence,  *^  and  that  the  said  Sarah  did  not  distrust,  or  had  it 
not  in  her  power  to  disprove,  the  same ; "  that  the  accounts  exhibited 
of  the  partnership  transactions  were  totally  false  and  fraudulent  in 
their  statements  and  aggregates,  calculated  and  designed  to  deceive 
and  mislead. 

It  charges,  also,  that  some  ^10,000  of  private  debts  due  by  Rofoe 
to  John  were  intermingled  with  the  partnership  accounts  so  as  to 
produce  an  erroneous  result,  and  that  he  had  sold  and  converted  to 
his  own  use  the  brig  Emmeline,  which  was  owned,  in  whole  or  in 

part,  by  John,  and  rendered  no  account  of  the  same. 
[  *  828  ]  *  Afterwards,  in'  October,  1841,  by  a  further  amendment 
to  the  bill,  the  complainant  admits,  that,  <<  from  means  of 
information  which  he  now  has,"  there  was  a  partnership  between 
John  and  Rufns,  but  insists  that  the  profits  were  to  be  divided 
between  them  in  the  ratio  of  two  thirds  to  John  and  one  third  to 
Rufus. 

The  defendant,  in  his  answer,  after  denying  the  general  charges 
of  fraud  and  mistake,  asserts,  that  he  entered  into  partnership,  by 
parol  agreement,  with  his  brother,  John,  in  1806 ;  that  the  business 
of  the  firm  was  transacted  in  the  name  of  Rufus  K.  Page ;  that  John 
advanced  the  .capital,  and  Rufris  superintended  and  conducted  the 
business  of  the  store,  and  the  profits  thereof  were  to  be  divided  five 
eighths  to  John  and  three  eighths  to  Rufus ;  that  the  books  of  the  firm 
were  kept  on  these  principles,  and  always  open  to  the  inspection  of 
John,  and  frequently  examined  by  him;  that  when  John  advanced 
money  or  goods  for  the  use  of  the  firm,  he  took  the  notes  of  the  firm ; 
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and  that  defendant  gave  notes  to  John  for  goods  and  money  supplied, 
and  (to  use  his  own  phrase)  for  equalizing  the  capital,"  to  the 
tynount  of  over  $10,000 ;  that  immediately  on  the  announcement  of 
the  death  of  John  O.  Page,  an  inventory  of  the  goods  in  the  store 
was  taken  and  placed  in  the  hands  of  Bond,  the  attorney  of  Sarah 
Page,  the  administratrix ;  that  he  afterwards  settled  fully  and  fairly 
all  accounts  with  the  administratrix  and  her  attorney,  and  produces 
the  books,  and  the  statement  of  their  final  settlement  as  made  out 
by  Robins  and  Agry,  the  referees  chosen  by  the  parties  to  make  the 
settlement  and  adjust  the  accounts,  and  shows,  moreover,  by  the  ad- 
ministration accounts  filed  by  said  Sarah,  that  he  had  paid  her  the 
balance  of  over  (IT^OOO  found  to  be  due  by  him  according  to  the  ac- 
oount  thus  stated. 

He  asserts,  moreover,  that  John  owned  but  one  half  of  the  brig 
Emmeline,  which  the  administratrix  afterwards  sold  to  the  defendant 
for  the  sum  of  $3,000,  with  which  she  charged  herself  in  her  adminis- 
tration account  And  finally,  the  answer  relies  on  the  settlement  of 
accounts  thus  made  more  than  twenty-five  years  before  the  filing  of 
llie  bill,  as  a  bar  to  all  further  account,  especially  after  so  great  a 
lapse  of  time,  when  papers  are  lost,  witnesses  dead,  and  transactions 
forgotten,  and  pleads  the  statute  of  limitations. 

Statutes  of  limitation  form  a  part  of  the  legislation  of  every  govern- 
ment, and  are  necessary  to  the  peace  and  repose  of  society.  When 
they  are  addressed  to  courts  of  equity  as  well  as  to  courts  of  law,  as 
they  seem  to  be  in  all  oases  of  concurrent  jurisdiction,  (as  in  matters 
of  account,)  they  are  equally  obligatory  on  each  court  In 
other  cases,  courts  of  equity  act  upon  *  the  analogy  of  limi-  [  *  829  ] 
tations  at  law,  and  sometimes  upon  their  own  inherent  doc- 
trine of  discouraging,  for  the  peace  of  society,  antiquated  demands| 
by  refusing  to  interfere  where  there  has  been  gross  laches  or  un- 
reasonable delay.  They  also  interfere  in  many  cases  to  prevent  the 
bar  of  the  statutes,  where  it  would  be  inequitable  or  unjust;  as, 
for  example,  if  a  party  has  perpetrated  a  firaud  which  has  not  been 
discovered  till  the  statutable  bar  may  apply  to  it  in  law,  courts  of  equity 
will  interpose  and  remove  the  bar  out  of  the  way  of  the  injured  party. 
In  cases  of  mistake  also,  as  well  as  firaud,  they  will  not  consider  the 
statute  as  running  till  after  the  discovery  of  the  mistake,  as  laches 
cannot  be  imputed  to  the  injured  party  till  the  discovery  of  the  firaud 
or  mistake  has  been  made.  2  Story's  Eq.  §  1520.  But  as  lapse  of 
time  necessarily  obscures  the  truth  and  destroys  the  evidence  of  past 
transactions,  courts  of  chancery  will  exercise  great  caution  in  sustain- 
ing bills  which  seek  to  disturb  them.  They  will  hold  the  compliant 
to  stringent  rules  of  pleading  and  evidence,  and  require  him  to  make 
VOL.  XVII.  36 
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out  a  dear  case.  Charges  of  fraud  are  easily  made,  and  lapse  of 
time  affords  no  reason  for  relaxing  the  rules  of  evidence  or  treating 
mere  suspicion  as  proof.  If  a  defendant  can  be  compelled  to  opey 
settled  accounts,  to  explain  or  prove  each  item,  after  a  lapse  of  near 
thirty  years,  by  general  allegations  of  fraud,  —  if  the  fraud  can  be 
proved  by  his  inability  to  elucidate  past  transactions  after  so  great 
a  length  of  time,  or  by  showing  some  slips  of  recollection,  or  by 
contradicting  him  in  some  collateral  facts  by  the  frail  recollection 
of  other  witnesses,  —  no  man's  property  or  reputation  would  be 
safe. 

A  complainant,  seeking  the  aid  of  a  court  of  chancery  under  such 
circumstances,  must  state  in  his  bill  distinctly  the  particular  act  of 
fraud,  misrepresentation,,  or  concealment,  —  must  specify  how,  when, 
and  in  what  manner,  it  was  perpetrated.  The  charges  must  be  defi- 
nite and  reasonably  certain,  capable  of  proof,  and  clearly  proved 
If  a  mistake  is  alleged,  it  must  be  stated  with  precision,  and  made 
apparent,  so  that  the  court  may  rectify  it  with  a  feeling  of  certainty 
that  they  are  not  committing  another,  and  perhaps  greater,  mistake. 
And  especially  must  there  be  distinct  averments  as  to  the  time  when 
the  fraud,  mistake,  concealment,  or  misrepresentation  was  discoveredi 
and  what  the  discovery  is,  so  that  the  court  may  clearly  see,  whether, 
by  the  exercise  of  ordinary  diligence,  the  discovery  might  not  have 
been  before  made. 

Every  case  must,  of  course,  depend  on  its  own  peculiar  circum- 
fitances,  and  there  would  be  little  profit  in  referring  to  the  very 
numerous  cases  to  be  found  in  the  books  on  this  subject.  In  the 
case  of  Michoud  v.  Girod,  4  How.  504,  lately  decided  in 
[  *  830  ]  *this  court,  transactions  were  investigated  after  a  lapse  of 
more  than  twenty  years ;  but  the  facts  proving  the  fraud 
were  all  on  record,  and  were  not  disputed.  The  false  accounts  made 
out  against  the  estate  of  the  deceased  by  the  executors  were  on  file, 
and  their  iniquity  was  apparent  on  their  face.  Moreover,  the  com- 
plainants resided  in  Europe,  and  were  kept  in  ignorance  of  their 
rights,  and  hindered  from  prosecuting  them  by  the  promises,  threats, 
and  fraud  of  the  guilty  parties. 

In  this  case,  the  complainant  seeks  to  open  an  account  stated  and 
settled  twenty-six  years  before  the  filing  of  his  bill,  and  this  account 
not  rendered  by  the  defendant  to  a  woman  unacquainted  with  busi- 
ness, and  received  by  her  without  examination,  but  stated  from  the 
booksj  by  referees  or  arbitrators  chosen  for  the  purpose,  and  in  the 
nature  of  an  award  between  the  parties,  executed  and  acquiesced  in 
by  both  without  complaint  for  a  quarter  of  a  century. 

Six  years  is  a  statute  bar  to  an  action  of  account,  both  at  law  and 
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in  equity.  Has  the  complainant  stated  in  his  bill,  and  sustained  by 
proof,  such  a  case  as  would  justify  the  interference  of  a  court  of 
equity  after  so  great  a  lapse  of  time  ? 

1.  Has  he  discovered  any  thing  which  was  not  as  open  to  discovery 
by  himself  or  his  predecessor  in  the  administration,  more  than  twenty 
years  before  ? 

2.  Has  he  shown  any  fraud,  misrepresentation,  or  concealmenti 
practised  by  the  defendant  on  Sarah  Page,  and  ^^  made  it  palpable  to 
the  court,"  so  that  it  would  be  justified  in  directing  the  whole  account 
to  be  opened  and  taken  de  novo  7 

3.  Or  has  such  clear  mistake  or  omission  been  shown  with  regard 
to  any  of  the  items  of  the  account,  that  the  court  would  grant  liberty 
to  the  complainant  to  surcharge  and  falsify  generally,  or  as  io  any 
particular  item  ? 

In  order  to  repel  the  imputation  of  laches,  the  complainant  states 
that  he  did  not  take  out  letters  of  administration  de  bonis  non  on  the 
estate  of  John  O.  Page  till  the  year  1834,  eight  years  after  the 
death  of  Sarah  Page,  the  administratrix,  and  six  years  after  his 
marriage  with  one  of  the  heirs ;  <^  that,  on  examining  the  papers 
and  accounts,  he  discovered  that  there  was  a  considerable  amount 
of  property  of  said  estate  included  in  the  inventory  which  had  not 
been  administered  by  said  Sarah  in  her  lifetime ;  that,  in  pursuing 
the  inquiry,  he  gradually  obtained  information  by  various  meanSi 
afforded,  in  the  first  place,  by  the  state  of  those  papers,  and  from 
sundry  other  sources  and  conversations  with  persons  now  Jiving  or 
deceased,  which  produced  the  persuasion  and  firm  belief,  that  there 
was  much  of  said  property  in  the  hands  and  possession  of  Bufua 
K.  Page,  which  has  not  been  exhibited  or  accounted  for  by 
him,"  &c. ;  *  "  but  that  how  far  the  said  Sarah  Page  was  [  *  831  ] 
in  the  knowledge  and  possession  of  all  the  information  in 
respect  to  the  premises  that  has  come  to  his  knowledge,  he  is  not 
able  to  say,  on  account  of  her  death  before  he  had  any  reason  or 
opportunity  to  ascertain  the  same."  It  appears,  therefore,  that  the 
complainant  has  discovered  no  fact  of  which  Sarah  Page  was 
ignorant  He  can  specify  no  misrepresentation,  concealment,  or 
fraud,  practised  by  defendant,  which  has  for  the  first  time  come  to 
light  He  does  not  state  what  property  wbs  not  accounted  for  by 
Sarah  Page,  or  how  she  was  deceived  or  defirauded  by  Bufus.  In 
fact,  taking  the  various  bills  and  amendments  together,  it  is  very 
plain  that  this  bill  was  filed  on  suspicion  of  fraud,  and  for  the 
purpose  of  a  discovery  of  facts  from  the  defendant  on  which  to 
found  specific  charges  of  fraud.  It  is  clear,  also,  that  these  suspi- 
cions had  their  origin,  not  on  the  discovery  of  any  new  facts  con- 
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cealed  firom  his  predecessor  in  the  administration,  but  from  his 
necessary  ignorance  of  facts  of  which  Sarah  Page  and  her  counsel 
must  have  been  fully  conversant,  from  the  very  nature  and  circum- 
stances of  the  case. 

When  this  bill  is  devested  of  its  general  and  vague  charges  of  firaud 
in  matters  of  which  the  complainant  could  have  no  personal  knowl- 
edge, it  might  well  be  doubted  whether  it  contains  sufficient  matter 
•properly  set  forth  to  entitle  the  complainant  to  call  on  the  defendant, 
after  so  great  a  length  of  time,  to  answer  to  its  allegations  and  make 
a  discovery  with  regard  to  facts  so  likely  to  be  forgotten  or  indis- 
tinctly remembered. 

But,  waiving  this  point,  let  us  examine  the  specifications  of  fraud 
or  mistake  which  some  attempts  have  been  made  to  substantiate. 

1.  The  complaint  about  the  ship  Horatio  being  found  tmtenable 
is  left  out  of  the  amended  bill,  and  need  not  be  noticed. 

2.  The  bill  denied  that  any  partnership  had  existed  between  Bufns 
and  John  O.  Page ;  but,  after  taking  testimony  to  contradict  the  an- 
swer in  this  respect,  an  amendment  filed  in  1841,  admits  the  partner- 
ship, but  charges  that  the  terms  were  different  from  those  stated  in 
the  answer.  On  this  point,  the  answer,  being  responsive  to  the  bill, 
must  be  taken  to  be  true  unless  disproved  by  two  witnesses,  or  some- 
thing equivalent.  The  memorandum  in  the  haudwriting  of  John  O. 
Page,  not  being  signed  by  Bufus  or  himself,  and  never  conmiunicated 
io  Bufus  or  assented  to  by  him,  cannot  be  received  as  evidence  of  the 
'feet. 

3.  The  notes  of  Bufus  to  John  for  $10,000,  if  given,  as  stated  in  the 

answer,  to  show  the  amount  of  capital  advanced  to  the  store 
\  *  832  ]  by  John,  are  fully  and  properly  accounted  for.    *  The  referees 

who  stated  these  accounts  had  the  partnership  books  and 
the  parties  before  them,  and  could  best  judge  how  the  capital  account 
had  been  kept,  whether  by  credits  in  the  books,  or  giving  the  notes 
of  the  firm,  which  would  be  the  notes  of.  Bufus  E.  Page.  The  par- 
ties acquainted  with  the  transaction  had  no  difficulty  about  it,  and 
the  mere  suggestion  of  a  stmnger  to  the  whole  transaction,  now  made, 
some  thirty  years  afterwards,  that  possibly  these  notes  were  the 
^private  debt  of  Bufus,  and  not  given  to  represent  the  capital  of  the 
store,  cannot  be  received  as  evidence  of  mistake  or  fraud.  The  an- 
swer being  responsive  to  the  bill,  and  uncontradicted  by  the  evidence, 
is  conclusive  of  the  fact.  The  accounts  show  that  Bufus  accounted 
with  the  administratrix  for  the  goods  of  the  store  inventoried  on  the 
decease  of  John  O.  Page,  for  the  capital  of  the  firm,  amounting  to 
over  $  10,000,  and  for  John's  share  of  the  profits,  exceeding  $12,000. 
The  complainant  has  wholly  failed  to  show  any  mistake,  omission, 
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fraud,  concealment,  or  misrepresentation,  on  the  part  of  Bufiis  K. 
Page,  in  connection  with  the  subject. 

4.  The  interest  of  John  O.  Page  in  the  brig  Emmeline  was  trans- 
feired  by  Sarah  Page,  the  administratrix,  to  Eufus,  and  the  amount 
accounted  for  by  her  in  the  inventory  and  administration  accounts 
settled  by  her.  Whether  the  money  was  paid  to  her  by  Rufus,  as 
he  asserte  in  his  answer,  or  she  made  a  gift  of  it  to  him  on  account  of 
the  known  intention  of  her  husband  to  give  it  to  him  by  his  will,  i 
wholly  immaterial  in  this  case,  as  the  administrator  de  bonis  non  can 
have  no  concern  with  properly  administered  and  accounted  for  by 
his  predecessor  in  trust. 

In  the  course  of  the  argument,  the  learned  counsel  noticed  other 
items  of  accoimt,  which  they  alleged  to  be  erroneously  stated  or  not 
sufficiently  explained ;  but  as  they  were  not  charged  in  the  bill,  they 
will  not  be  noticed. 

The  decree  of  the  circuit  court  must,  therefore,  be  affirmed,  with 
costs.  28  H.  190. 


The    United   States,  Plaintiffs  in  Eiror,  v.  Richabd  King  and 

Daniel  W.  Coxe,  Defendants. 

7  H.  833. 

In  Loaisiana,  where  tho  jadge  passes  on  both  fact  and  law,  if  a  jury  trial  is  not  claimed,  the 
proper  practice  is,  for  the  judge  to  insert  in  the  record  the  facts  found  by  him,  and  this 
eonrt,  on  a  writ  of  error,  must  treat  snch  facts  as  conclusively  settled,  and  consider  the 
law  arising  thereon,  as  upon  a  case  stated. 

The  contracts  between  the  Spanish  government  and  the  Marquis  de  Maisou  Bouge,  exam* 
ined  and  held  not  to  amount  to  a  grant  to  him. 

This  case  was  remanded  to  the  circuit  court,  as  appears  in  3  How. 
773.  The  circumstances  under  which  it  now  came  before  this  court| 
are  detailed  in  its  opinion. 

!ZbttC^,  (attorney-general,)  for  the  plaintifft. 

Cbxe,  and  GUpin^  contra. 

Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  *  844 

This  case  is  one  of  much  interest  to  the  parties  concerned, 
and  to  the  public. 

The  peculiar  practice  of  Louisiana,  which  has  been  adopted  in  the 
circuit  court  for  that  district,  has  produced  some  embarrassment  in 
this  case.  According  to  the  laws  of  that  State,  unless  one  of  the 
parties  demands  a  trial  by  jury,  the  court  decides  the  fact  as  well  as 
the  law ;  and  if  the  judgment  is  removed  to  a  higher  court  for  re* 

36* 
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vision,  the  decision  upon  the  fact  as  well  as  the  law  is  open  for  exami- 
nation in  the  appellate  court  The  record  transmitted  to  the  superior 
court,  therefore,  in  the  state  practice,  necessarily  contains  all  the 
evidence  offered  in  the  inferior  court.  And  as  there  is  no  distinction 
between  courts  of  law  and  courts  of  equity,  the  legal  and  equitable 
rights  of  the  parties  are  tried  and  decided  in  the  same  proceeding. 

In  the  courts  of  the  United  States,  however,  the  distinction  between 
courts  of  law  and  equity  is  preserved  in  Louisiana  as  well  as  in  the 
other  States.  And  the  removal  of  the  case  from  the  circuit  court  to 
this  court  is  regulated  by  act  of  congress,  and  not  by  the  practice  of 
Louisiana ;  and  the  writ  of  error,  by  which  alone  a  case  can  be  re« 
moved  &om  a  circuit  court  when  sitting  as  a  court  of  law,  brings  up 
for  revision  here  nothing  but  questions  of  law ;  and  if  the  case  has 
been  tried  according  to  the  Louisiana  practice,  without  the  interven- 
tion of  a  jury,  the  decisions  of  the  circuit  court  upon  questions  of 
faxst  are  as  conclusive  as  if  they  had  been  found  by  the  jury. 

When  this  case  was  tried  in  the  circuit  court,  neither  party  de- 
manded a  jury,  and  the  questions  of  fact  which  arose  in  it  were 
decided  by  the  court  The  record  transmitted  on  the  writ  of  error 
set  forth  all  the  evidence,  as  is  usual  in  appeals  in  the  state  courts ; 
and  it  appeared  that  the  authenticity  of  one  of  the  instruments,  under 
which  the  defendants  in  error  claimed  title,  was  disputed,  and  the 
conflicting  evidence  upon  that  subject  stated  in  the  record.  The 
circuit  court  decided  that  the  paper  waft  authentic,  and  executed  at 
the  time  it  bore  date.  This  question  was  fully  argued  here, 
[  •  845  ]  as  will  appear  by  the  *  report  of  the  case  in  3  How.  773;  and 
the  attention  of  the  court  not  having  been  drawn  to  the  dif* 
ference  between  an  appeal  in  the  state  practice  and  the  writ  of  error 
from  this  court,  it  did  not,  in  considering  the  case,  advert  to  that  dis- 
tinction. And  being  of  opinion  that  the  weight  of  evidence  was  against 
the  authority  of  that  instrument,  it  rejected  it  as  not  legally  admissiblei 
and,  proceeding  to  decide  the  case  as  if  it  were  not  before  the  court,  it 
reversed  the  judgment  which  the  court  below  had  given  in  favor  of  the 
defendants.  Upon  reconsideration,  however,  we  were  unanimously 
of  opinion,  that  the  decision  of  the  circuit  court  upon  this  question 
of  fact  must,  like  the  finding  of  a  jury,  be  regarded  as  conclusive ; 
that  the  writ  of  error  can  bring  up  nothing  but  questions  of  law ; 
and  that,  in  deciding  the  question  of  title  in  this  court,  the  paper 
referred  to  must  be  treated  and  considered  as  authentic,  and  suffi- 
ciently proved.  And  in  order  that  the  defendants  might  have  the 
benefit  of  the  decision  in  the  circuit  court,  the  case  was  reinstated  * 
in  this  court  at  the  last  term,  to  be  heard  and  decided  upon  the  ques> 

^  This  was  ordered  hj  consent  of  parties. 
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tions  of  law  presented  by  the  record,  as  it  was  originally  brought  up^ 
without  prejudice  from  the  former  decision  of  this  court 

It  has  been  again  argued  at  the  present  term ;   and  the  case  as  it 
appears  upon  the  record  is  this. 

It  is  a  petitory  action,  brought  and  proceeded  in  in  the  circuit 
court,  according  to  the  Louisiana  state  practice.     The  suit  is  brought 
by  the  United  States  against  Richard  King,  one  of  the  defendants  in 
error,  for  a  parcel  of  land  lying  in  that  State,  and  described  in  the 
petition.     King  answered,  admitting  that  he  was  in  possession  of 
the  land,  and  claiming  title  to  it  under  a  conveyance  with  warranty 
from  Daniel  W.  Coxe,  the  other  defendant;   and   prayed  that  he 
might  be  cited  to  appear  and  defend  the  suit.     On  the  same  day, 
Coxe  appeared  and  answered,  and  alleged  in  his  defence,  that  the  land 
sued  for  was  part  of  a  large  tract  of  land  which  had  been  granted  by 
the  Baron  de  Carondelet  to  the  Marquis  de  Maison  Rouge,  by  an  in- 
strument of  writing,  dated  June  20,  1797,  which  he  sets  out  at  large 
in  his  answer ;  and  by  sundry  intermediate  conveyances,  he  deduces 
a  title  from  Maison  Rouge  to  himself  for  three-fourths  of  the  entire 
tract     He  insists  that  the  instrument  of  writing  executed  by  the 
Baron  de  Carondelet  was  a  complete  grant  conveying  to  the  Marquis 
de  Maison  Rouge  an  indefeasible  title  to  the  land  therein  mentioned, 
and  that,  from  the  date  of  the  said  instrument,  it  ceased  to  be  a  part 
of  the  royal  domain,  and  became  the  private  property  of  the  said 
Maison  Rouge.     He  also  afers  that  this  grant  was  made  in  con- 
sideration of  services  rendered  by  Maison  Rouge  in  settling 
thirty  *  emigrant  families  on  the  Washita  River,  in  Louisiana,  [  *  846  ] 
under  a  contract  made  by  him  with  the  Baron  de  Caron- 
delet, dated  March  17, 1795,  and  approved  by  the  king  of  Spain  on 
the  14th  of  July  in  the  same  year.     And  he  then  proceeds,  in  his 
answer,  to  assume  the  character  of  plaintiff  in  reconvention,  and  prays 
that  the  grant  of  the  20th  of  June,  1797,  to  the  Marquis  dc  Maison 
Rouge  may  be  declared  valid,  and  that  he  and  King  may  be  recog- 
nized to  be  the  lawfril  owners  of  the  parts  of  the  said  grant  held  by 
thei%  as  described  in  the  answer  of  King,  and  in  a  schedule  annexed 
to  his  (Coxe's)  cmswer,  and  that  they  may  be  quieted  in  the  owner- 
ship and  possession  of  the  same,  and  that  the  United  States  may  be 
ordered  to  desist  from  treating  and  considering  any  part  of  said  grant, 
as  designated  in  a  certain  survey  by  John  Dinsmore,  referred  to  partic- 
ularly in  his  answer,  as  public  property. 

Upon  this  issue  the  parties  proceeded  to  take  testimony,  which  is 
set  out  in  full  in  the  record.  A  great  part  of  it  is  immaterial,  and 
much  of  it  relates  to  questions  of  fact  which  were  disputed  in  the 
circuit  court    This  mode  of  making  up  the  record,  which  is  borrowed 
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firom  the  state  practice,  is  irregular,  and  unnecessarily  enhances  tbe 
costs  when  a  case  comes  up  on  writ  of  error.  In  cases  where  there 
is  no  jury,  the  facts,  as  decided  by  the  court,  ought  regularly  to  be 
stated,  and  inserted  in  the  record,  provided  the  parties  cannot  agree 
on  a  statement  This  is  most  usually  done  by  the  court  in  pronounc- 
ing its  judgment.  In  this  case,  there  is  a  statement  by  the  judge 
who  decided  the  case,  containing  his  opinion  both  on  the  facts  and 
the  law,  and  which  is  attached  to  the  record,  and  has  been  sent  up 
with  it  But  this  opinion  appears  to  have  been  filed^  not  only  after 
the  suit  bad  been  ended  by  a  final  judgment,  but  after  a  writ  of  erroi 
had  been  served  removing  the  case  to  this  court  This  statement  of 
the  judge  cannot,  therefore,  be  regarded  as  part  of  the  record  of  the 
proceedings  in  the  circuit  court,  which  the  writ  of  error  brings  up, 
and  cannot  therefore  be  resorted  to  as  a  statement  of  the  case.  And 
as  there  is  no  case  stated  by  consent,  it  is  necessary  to  examine 
whether  the  facts  upon  which  the  questions  of  law  arise,  sufficiently 
appear  in  the  record  to  enable  this  court  to  take  cognizance  of  the 
case. 

As  we  have  already  said,  the  action  brought  by  the  United  States 
is  what,  in  the  practice  in  Louisiana,  is  called  a  petitory  action,  and 
is  in  the  nature  of  an  ejectment  in  a  court  of  common  law.  In  a 
state  court  where  there  is  no  distinction  between  courts  of  law  and 
courts  of  equity,  the  plaintiff  in  a  petitory  action  might  recover  pos- 
session, or  a  defendant  defend  himself,  under  an  equitable 
[  *  847  ]  title.  But  the  distinction  between  *  law  and  equity  is 
recognized  everywhere  in  the  jurisprudence  of  the  United 
States,  and  prevails  (as  this  court  has  repeatedly  decided)  in  the  State 
of  Louisiana,  as  well  as  in  other  States.  And  if  these  defendants 
had  possessed  an  equitable  title  against  the  United  States,  as  contra- 
distinguished from  a  legal  one,  it  would  have  been  no  defence  to  this 
action.  But  no  such  title  is  set  up,  nor  any  evidence  of  it  offered. 
The  defendants  claim  under  what  they  insist  is  a  legal  tide,  derived 
by  the  Marquis  de  Maison  Rouge  from  the  Spanish  authorities. 

Under  the  treaty  with  Spain,^  the  United  States  acquired  in  sov- 
ereignty all  the  lands  in  Louisiana  which  had  not  before  been  grant- 
ed by  the  Spanish  government,  and  severed  as  private  property  from 
the  royal  domain.  It  was  incumbent,  therefore,  upon  the  defendants, 
to  show  that  the  land  in  question  had  been  so  granted  by  the  Span- 
ish authorities ;  otherwise  the  United  States  were  entitled  to  re- 
cover it 

The  defendants,  in  their  answer,  allege,  that  it  is  part  of  a  tract  of 
land  that  was  granted  to  the  Marquis  de  Maison  Rouge,  by  an  in* 

^  8  Stats,  at  Large,  258. 
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sizument  of  writing  executed  by  the  Baron  de  Carondelet  in  1797. 
This  instrament  refers  to  the  royal  order  of  1795,  and  the  figurative 
plan  of  Trudeau.  The  defendant,  Coxe,  also  refers  in  his  answer  to 
these  instruments,  as  containing  a  part  of  the  evidence  of  his  title ; 
relying  upon  the  paper  of  1795,  as  showing  the  services  which  formed 
the  consideration  of  the  instrument  upon*  which  he  relies  as  a  grant. 
These  instruments  were  all  received  by  the  circuit  court  as  authentic 
and  sufficiently  proved,  and  axe  set  forth  at  large  in  the  record.  The 
question  between  the  United  States  and  the  defendants  is,  whether, 
according  to  the  Spanish  laws  at  that  time  in  force  in  the  province 
of  Louisiana,  the  instrument  of  writing  dated  in  1797  passed  the 
title  to  the  land  described  in  the  figurative  plan  of  Trudeau  to  the 
Marquis  de  Maison  Rouge,  as  his  private  property. 

This  is  a  question  of  law  to  be  decided  by  the  court  And  it  is 
altogether  immaterial  to  that  decision  to  inquire  what  emigrants  were 
introduced  by  Maison  Rouge,  or  what  authority  he  exercised  within 
the  tendtory  in  question ;  because  whatever  was  done  by  him  is 
admitted  to  have  been  done  under  and  by  virtue  of  the  authority 
derived  from  the  instruments  before  mentioned ;  and  it  depends  upon 
their  construction  to  determine  whether  it  was  done  as  the  agent  of 
the  government,  or  as  owner  of  the  land.  His  acts  cannot  alter  their 
construction. 

Confusedly,  therefore,  as  this  record  has  been  made  up,  and  loaded 
as  it  is  with  irrelevant  and  unnecessary  parol  testimony,  the  facts 
upon  which  the  question  of  title  arises  are  as  fully  before 
*  us,  as  if  they  had  been  set  forth  in  the  form  of  a  case  stated;  [  *  848  ] 
the  disputed  question  as  to  the  authority  of  the  plan  of 
Trudeau  being,  so  fax  as  this  writ  of  error  is  concerned,  finally  settled 
by  the  decision  of  the  circuit  court 

We  proceed,  then,  to  examine  the  question  of  title,  and  to  inquire 
whether  the  land  in  question  was  conveyed  to  the  Marquis  de  Maison 
Rouge  by  the  Spanish  authorities,  before  the  cession  to  the  United 
States. 

The  paper  executed  in  1795,  is  evidently  a  contract  to  bring  emi- 
grants into  the  province,  and  not  a  grant  of  land.  But  as  the  instru- 
ment relied  on  by  the  defendants  as  a  grant,  refers  to  this,  and  is 
founded  upon  it,  it  is  necessary  to  examine  particularly  the  stipula- 
tions contained  in  it,  in  order  to  ascertain  its  object,  and  to  see  what 
rights  were  intended  to  be  conferred  in  the  land  destined  for  the  pro- 
posed settlement,  and  to  whom  they  were  to  be  granted. 

This  agreeihent  states  that  the  Marquis  de  Maison  Rouge,  an  emi- 
grant French  knight,  had  proposed  to  bring  into  the  province  thirty 
fiimilies.  also  emigrants,  for  the  purpose  of  forming  an  establishment 
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with  them  on  the  lands  bordering  on  the  Washita  Biver,  designed 
principally  for  the  culture  of  wheat  and  the  manufacture  of  flour. 
And  the  provincial  authorities  agreed  to  pay  to  every  family  one  hun- 
dred dollars  for  every  useful  laborer  or  artificer  in  it ;  to  furnish  guides 
from  New  Madrid  or  New  Orleans  to  the  place  of  destination;  to 
pay  the  expenses  of  their  transportation  from  those  places ;  and  to 
grant  to  each  family  containing  two  white  persons  fit  for  agriculture, 
ten  arpens  of  land,  extending  back  forty  arpens,  and  increasing  in 
the  same  proportion  to  those  which  should  contain  a  greater  number 
of  white  cultivators.  And  European  servants  brought  by  the  emi- 
grants, bound  to  serve  six  or  more  years,  if  they  had  families,  were 
to  be  entitled  to  grants  of  land,  proportioned  in  the  same  manner  to 
their  numbers,  upon  the  expiration  of  their  term  of  service. 

It  will  be  observed,  that  this  contract  contains  no  stipulation  in 
favor  of  Maison  Rouge.  All  the  engagements  on  the  part  of  the 
government  are  in  favor  of  the  emigrants  who  should  accept  the  con- 
ditions. Indeed,  it  seems  to  have  been  no  part  of  the  purposes  of 
this  agreement  to  regulate  the  compensation  which  he  was  to  receive 
for  his  services.  Its  only  object,  as  appears  by  the  concluding  sen- 
tence, was  to  make  known  the  offers  made  by  the  Spanish  govern- 
ment to  those  who  were  disposed  to  come.  It  was,  therefore,  to  be 
shown  by  the  Marquis  to  those  whom  he  invited  to  remove  to  bis 
establishment;  and  it  does  not  appear  to  have  been  thought  neces- 
sary, and  perhaps  was  not  desirable,  that  his  compensation 
[  *  849  ]  or  his  interest  in  *  forming  the  colony  should  be  made  pub- 
lic That  was  a  matter  between  him  and  the  Spanish  au- 
thorities, which,  doubtless,  was  understood  on  both  sides.  And 
whether  it  was  to  be  in  money,  or  in  a  future  grant  of  land,  does 
not  appear.  Certainly,  it  was  not  to  be  in  the  land  on  which  this  es- 
tablishment was  to  be  formed,  because  the  government  was  pledged 
to  grant  it  to  the  colonists.  The  provincial  authorities,  it  seems,  had 
not  the  power,  by  virtue  of  their  official  stations,  to  enter  into  this 
agreement  After  it  was  drawn,  it  was  transmitted  to  the  king  of 
Spain  for  his  approval ;  and  he  ratified  and  confirmed  it  by  a  royal 
order.  All  that  was  done  under  it,  therefore,  was  done  under  the 
authority  of  this  special  order,  and  not  by  virtue  of  any  power  which 
belonged  to  the  provincial  officers,  in  virtue  of  the  offices  they  held. 

It  is  manifest  from  this  contract,  approved  as  it  was  by  the  king, 
that  Spain  was  at  that  time  particularly  anxious  to  strengthen  her- 
self in  Louisiana,  on  the  Washita  River,  by  emigrants  from  Europe. 
It  is  a  matter  of  history,  that,  at  that  period,  the  political  agitations 
in  France  and  the  neighboring  nations  on  the  continent  of  Europe, 
induced  many  to  emigrate.     These  emigrants  were,  for  the  most 
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party  persons  who  were  attached  to  the  ancient  order  of  things,  or 
who  were  alarmed  or  dissatisfied  with  the  changes  which  were  taking 
place  around  them,  and  consequently  were  precisely  of  that  charac- 
ter, and  imbued  with  those  political  feelings,  which  the  Spanish  gov« 
emment  would  prefer  in  the  colonists  who  settled  in  the  province  of 
Louisiana.  The  very  liberal  and  unusual  terms  offered  in  this  con« 
tract,  shows  its  anxiety  on  the  subject.  Its  evident  object  was  to  ob- 
tain a  body  of  agriculturists  from  the  continent  of  Europe,  who 
would  settle  together  under  one  common  leader,  in  whom  the  govern- 
ment could  confide,  and  form  a  colony  or  establishment  of  them- 
selves. Such  a  colony,  in  sufficient  numbers  to  afford  some  degree 
of  protection  against  Indian  marauders,  would,  by  opening,  cultivat- 
ing, and  improving  the  place  of  their  settlement,  create  inducements 
to  others  of  their  friends  or  countrymen  to  join  them,  and  thus  pro- 
mote the  early  settlement  of  that  part  of  the  province,  which  this 
agreement  shows  the  Spanish  government  was  anxious  to  accom- 
plish. 

The  Marquis  de  Maison  Rouge,  it  seems,  from  his  position  as  an 
emigrant  French  knight,  was  regarded  as  a  suitable  person  to  be  em- 
ployed in  forwarding  this  policy.  What  were  his  peculiar  duties,  is 
not  defined  in  this  agreement ;  but,  it  appears  that  he  was  to  make 
known  the  ofiers  of  the  government,  and  select  the  colonists,  and 
superintend  the  settlement  and  formation  of  the  establish- 
ment. It  is  too  plain  to  be  questioned,  *that,  in  doing  this,  [  *8d0  ] 
he  was,  by  the  agreement,  to  act  as  the  agent  of  the  gov- 
ernment, and  not  as  the  proprietor  of  the  land. 

The  contract  specifies  no  particular  place  on  the  Washita,  It 
merely  provides  that  it  should  be  on  the  lands  bordering  on  that 
river.  And  the  Spanish  authorities,  in  their  desire  to  settle  that  part 
of  the  province —  as  these  unusual  ofiers  so  clearly  evince  —  would 
naturally  be  ready  to  make  grants  to  others.  There  was  danger, 
therefore,  that  the  unity  of  the  establishment  of  Maison  Rouge 
might  be  broken  in  upon  by  intervening  grants  to  persons  with  whom 
he  had  no  connection,  and  who,  as  they  did  not  come  under  his  aus- 
pices, might  not  be  disposed  to  submit  to  his  superintendence,  or 
acknowledge  the  authority  which  the  Spanish  government  had  con- 
ferred on  him.  The  success  of  his  establishment  might  thus  be  en- 
dangered. There  was  another  omission.  He  contracted  to  bring  in 
thirty  families.  It  might  well  be  doubted,  under  the  terms  of  this 
agreement,  whether  the  promises  of  the  government  extended  beyond 
that  number ;  and  others  might  be  deterred  from  coming,  under  the 
impression  that  they  would  not  reap  the  like  advantages.  These 
omissions  were  calculated  to  embarrass  the  establishment,  and  retard 
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its  success.  Indeed,  it  appears  by  the  figoratiye  plan  of  Tmdean 
Ihat  grants  to  others  had  then  already  been  made  in  the  territory 
there  marked  out ;  and  it  will  appear,  we  think,  upon  examining  the 
instrument  of  1797,  that  these  were  the  omissions  it  intended  to  sup- 
ply, and  the  difficulties  it  intended  to  remove.  It  was  to  carry  the 
plan  of  1795  into  more  perfect  execution,  not  to  make  a  grant  to 
Maison  Rouge. 

It  begins  by  reciting  that  the  Marquis  de  Maison  Rouge  had  nearly 
completed  the  establishment  on  the  Washita,  which  he  was  author^ 
ized  to  make  by  the  royal  order  of  1795,  and  then  assigns,  as  a  reason 
for  executing  this  instrument,  the  desire  to  remove  for  the  future  all 
doubts  respecting  other  families  or  new  colonists  that  might  come  to 
establish  themselves.  This  is  the  only  motive  assigned,  and  there* 
fore  was  the  only  object  which  this  paper  was  intended  to  accom- 
plish. The  doubt  had  arisen  under  the  contract  of  1795,  and  that 
doubt  did  not  concern  Maison  Rouge,  nor  the  thirty  families  which 
he  had  contracted  to  bring,  but  other  families  and  new  colonists  that 
might  come  to  establish  themselves.  And  in  order  to  remove  these 
doubts,  it  destines  and  appropriates  for  the  establishment  siforesaid 
the  thirty  superficial  leagues  marked  in  the  plan  of  Trudeau,  under 
the  terms  and  conditions  stipulated  and  contracted  for  by  the  said 
Maison  Rouge.  That  is  to  say,  it  appropriates  a  large  tract  of  coun- 
try, far  beyond  the  wants  of  the  thirty  families,  in  order  to 
[  ''SSI  ]  show  that  there  would  be  room  for  *  the  other  families  or 
new  colonists.  It  is  to  be  for  the  exclusive  use  of  the  colony 
which  Maison  Rouge  was  to  establish,  to  prevent  the  apprehension 
of  disturbance  from  other  persons ;  and  it  is  dedared  to  be  under  the 
same  terms  and  conditions,  in  order  to  satisfy  those  other  families, 
or  new  colonists,  that  the  liberal  provision  made  for  the  thirty  farni* 
lies  would  also  be  extended  to  them.  And  the  instrument  also  states 
that  this  territory  is  appropriated  for  "  the  establishment  aforesaid^" 
that  is,  for  the  establishment  authorized  by  the  contract  of  1795,  and 
not  for  one  to  be  made  under  a  new  contract ;  and  it  further  statest, 
that  it  is  made  by  virtue  of  the  powers  granted  by  the  king,  —  evi 
denfly  referring  to  the  royal  order  which  was  before  mentioned  in 
this  instrument,  and  showing  that  the  provincial  officers  who  signed 
it,  were  acting  under  special  authority,  and  not  under  their  general 
powers  to  grant  land.  Every  expression  in  this  instrument  indicates 
that  it  was  executed  to  remove  doubts  which  might  arise  under  the 
previous  contract,  and  to  carry  that  pl^m  into  full  effect.  There  is 
not  a  word  or  provision  in  it  which  implies  that  there  were  any 
doubts  about  the  rights  of  Maison  Rouge  under  his  contraet,  or  that 
be  was  to  have  any  other  rights  under  this,  than  were  given  to  him 
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by  his  former  agreement  The  land  is  appropriated  for  <'  the  estab- 
lishment aforesaid."  In  other  words,  it  was  to  be  the  same  establish- 
menty  with  the  same  rights,  but  with  limits  more  distinctly  definedi 
and  the  rights  of  other  families  and  new  colonists  who  might  unite 
themselves  with  the  original  thirty  more  clearly  recognized. 

It  is  said  that  the  last  instrument  should  be  construed  by  itself,  as 
distinct  from  the  previous  contract,  and  that  the  contract  of  1795  was 
referred  to  merely  to  show  ihe  services  which  were  rendered  under  it 
by  the  Marquis  de  Maison  Rouge,  as  the  consideration  upon  which 
this  grant  was  made  to  him.  It  is  a  sufficient  answer  to  this  argu- 
ment to  say,  that  the  last  instrument,  in  express  terms,  states  that  the 
motive  for  making  it  was  to  remove  doubts  in  the  former  one  as  to 
other  families  and  new  colonists,  and  consequently  could  not  have 
been  designed  to  be  an  independent  agreement,  conferring  new  rights 
upon  Maison  Rouge  alone.  It  in  effect  negatives  the  idea,  that  the 
first  was  regarded  as  a  mere  consideration ;  for,  upon  such  an  inter 
pietationy  there  would  be  no  doubts  to  be  removed  as  to  the  new 
colonists.  They  would  have  no  interest  in  it  There  would  be  the 
certainty  that  the  services  had  been  rendered  by  Maison  Rouge,  and 
that  this  instrument  intended  to  reward  him.  Besides,  the  last  instru- 
ment would  be  unmeaning  and  unintelligible  without  referring  to  the 
first,  and  construing  them  together.  It  would  be  impossi- 
ble, •  without  taking  the  two  agreements  together,  to  under-  [  *  852  ] 
stand  from  the  last  what  was  meant  by  the  establishment 
of  the  Marquis  de  Maison  Rouge,  or  how  it  was  to  be  formed,  or 
what  were  to  be  the  privileges  of  the  new  colonists,  or  what  were  the 
conditions  contracted  for  by  Maison  Rouge.  None  of  these  things 
are  specified  in  the  instrument  of  1797.  It  refers  for  them  to  the 
former  contract 

But  if  this  instrument  is  taken  by  itself,  and  regarded  as  indepen- 
dent of  the  other,  it  contains  no  words  of  grant,  none  of  the  words 
which  were  employed  in  the  colonial  Spanish  grants  which  intended 
to  sever  the  land  from  the  royal  domain,  and  to  convey  it  as  individ- 
ual private  property.  It  is  true  that  the  Spanish  colonial  grants  ar 
in  general  more  summary  and  brief  than  common  law  conveyances. 
But  they  are  by  no  means  loosely  or  carelessly  expressed ;  and  it  must 
not  be  supposed  that  they  are  ambiguous  because  they  are  brief. 
On  the  contrary,  the  intention  to  convey  is  always  expressed  in  clear 
and  distinct  terms.  And  these  grants,  like  the  patents  for  land  issued 
by  the  government  in  this  country,  appear  to  have  been  prepared  by 
officers  of  the  government  well  acquainted  with  the  colonial  usages 
and  forms.  Thus,  for  example,  in  the  case  of  Arredondo  and  Son, 
reported  in  6  Pet  694,  where  the  grant  was  for  a  large  tract,  upon 
VOL.  XVII.  37 
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condition  that  the  parties  should,  at  their  own  expense,  establish  two 
hundred  families  upon  it,  it  is  expressly  stated  that  the  land  was 
granted  according  to  the  figurative  plat,  <<in  order  that  they  may 
possess  the  same  as  their  own  property,  and  enjoy  it  as  the  exclusiYO 
owners  thereof." 

It  cannot  be  supposed  that  a  grant  of  thirty  superficial  leagues,  far 
beyond  the  quantity  usually  conveyed  to  an  individual,  would  have 
been  carelessly  drawn  in  new  and  unusual  terms,  calculated  to  careate 
doubts,  and  that  established  forms  and  usages  would  be  disregarded 
and  needlessly  departed  from.  Certainly,  there  is  every  reason  to  be- 
lieve, that,  if  this  land  was  intended  to  be  conveyed  to  the  Marqms 
de  Maison  Bouge,  that  intention  would  have  been  expressed  with  at 
least  ordinary  perspicuity.  Yet,  among  the  many  cases  of  Spanish 
colonial  grants  which  have  come  before  this  courts  we  are  not  aware 
of  one,  great  or  small,  in  which  a  paper  in  language  resembling  tiiis 
has  ever  before  been  produced  and  claimed  as  a  grant 

The  note  at  the  foot  of  this  instrument  has  been  relied  on  to  prove 
that  it  was  intended  to  be  a  grant  We  think  it  is  not  susceptible 
of  that  construction,  and  that  its  language  proves  the  contrary.  The 
note  is  a  short  one,  and  merely  says,  that,  ^'  in  conformity  with  his 
contract,  the  Marquis  de  Maison  Rouge  is  not  to  admit  or 
[  *  853  ]  establish  any  American  on  *  the  lands  included  in  his  granf 
The  lands  mentioned  in  this  note  are  undoubtedly  the  lands 
described  in  the  body  of  the  instrument,  and  his  establishment  was 
to  be  formed  on  them.  The  note  apprises  him  that,  in  doing  so,  he 
must  conform  to  his  contract,  and  not  cuimit  any  American.  There 
was,  therefore,  a  preexisting  contract  in  relation  to  this  settlement,  by 
which  the  rights  of  the  parties  were  defined,  and  by  which  Maison 
Rouge  was  prohibited  firom  admitting  or  establishing  Americans  upon 
this  land.  The  contract  referred  to  is  evidently  the  contract  of  1795. 
We  hear  of  no  other.  The  thirty  families  which  Maison  Rouge  was 
to  introduce  under  that  agreement  were  to  be  emigrants, — Europe- 
ans ;  and  he  is  to  conform  to  this  stipulation,  in  introducing  the  other 
families  and  new  colonists,  in  the  thirty  superficial  leagues  marked 
out  on  Trudeau's  plan.  They  were  not  to  be  Americans.  The  estab- 
lishment formed  on  this  land  was,  therefore^  to  be  made  under  the 
contract  of  1795,  and  the  rights  of  both  parties  regulated  by  it.  The 
note  in  question  was  appended,  because  the  body  of  the  insbrament 
referred  only  to  the  undertakings  of  the  government,  and  without  this 
note,  Maison  Rouge  might  have  regarded  himself  as  absolved  from 
bis  agreement  as  to  the  character  of  the  additional  or  new  colonists. 
But  how  could  he  be  required  to  conform  to  his  contract,  unless  the 
QPHtra^  spoken  of  was  to  be  carried  into  execution  upon  thb  teiri* 
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toTj?  The  words,  ^4ands  included  in  his  grant,"  which  are  used  in 
the  note,  mean  nothing  more  than  the  lands  set  apart  and  appro- 
priated by  this  instrument  for  his  establishment ;  and  to  give  them 
any  other  meaning,  would  make  this  brief  note  unmeaning  and  in- 
consistent with  itself.  He  was  not  to  admit  or  establish  Americans 
in  the  territory  destined  and  appropriated  for  the  establishment  which 
he  was  to  form,  under  the  contract  of  1795, — that  contract  requiring 
this  establishment  to  be  formed  of  emigrants.  This  appears  to  be 
the  plain  meaning  of  this  note,  and  we  can  see  nothing  in  it  that  wiU 
justify  a  different  construction,  or  give  any  reason  to  suppose  that  a 
grant  was  intended  to  Maison  Rouge  as  his  private  property. 

It  is  objected,  also,  that  the  decision  of  the  circuit  court,  upon  the 
question  of  title,  is  not  brought  here  by  the  writ  of  error,  because  no 
exception  was  taken  to  it  in  the  court  below.  But  no  exception  can 
be  taken  where  there  is  no  jury,  and  where  the  question  of  law  is 
decided  in  delivering  the  final  judgment  of  the  court  It  is  hardly 
necessary  to  refer  to  authorities  on  this  point ;  but  it  may  be  proper 
to  say,  that  in  Craig  v.  The  State  of  Missouri,  4  Pet  427,  and  in 
another  case  which  we  shall  presently  notice,  this  court  have 
held,  *  that,  where  the  circuit  court  decides,  as  in  this  case,  [  *  854  ] 
both  the  fact  and  the  law,  no  exception  can  regularly  be 
taken.  Even  in  a  court  of  common  law,  an  exception  is  never  taken 
to  the  judgment  of  the  court  upon  a  case  stated,  or  on  a  special  ver- 
dict ;  yet  the  judgment  is  subject  to  revision  in  the  appellate  court 
The  same  rule  must  prevail  where  the  facts  upon  which  the  inferior 
court  decided  appear  in  the  record; — like  a  case  stated,  the  question 
in  the  superior  court  necessarily  is,  whether  the  judgment  of  the 
court  below  was  erroneous  or  not  upon  the  facts  before  it,  as  they 
are  certified  in  the  record. 

Under  this  view  of  the  subject,  which  brings  the  question  of  right 
directly  before  us  for  decision,  it  is  perhaps  hardly  necessary  to  say 
any  thing  as  to  the  manner  in  which  the  judgment  was  entered  in  the 
eircuit  court  But  if  the  defence  of  King  could  have  been  main- 
tained, yet  the  language  in  which  the  judgment  was  rendered  is  open 
to  serious  objection.  It  may  have  been  intended  to  cover  only  the 
land  in  controversy  in  the  suit  against  King.  But  it  may  well  bear 
the  construction  of  being  not  only  a  judgment  in  favor  of  King,  but 
also  in  favor  of  Coxe,  for  the  large  portion  of  this  territory  to  which 
he  claims  title  in  his  answer,  and  for  which  he  became  plaintiff  in 
reconvention  against  the  United  States  under  the  Louisiana  practice. 
In  the  opinion  before  mentioned,  which  was  filed  by  the  judge  after 
the  case  had  been  removed  by  writ  of  error,  he  states  that  he  over- 
rales  the  plea  in  reconvention  because  it  placed  the  United  States  in 
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the  attitude  of  a  defendant  as  to  the  land  thus  claimed.  This  de- 
cision is  undoubtedly  right  But  yet  in  the  judgment,  as  stated  in 
the  record,  the  plea  in  reconvention  is  not  overruled,  and  its  language 
would  rather  seem  to  imply  that  it  was  a  judgment  against  the  United 
States  in  favor  of  Coxe  for  the  land  claimed  by  him  in  reconvention, 
as  well  as  in  favor  of  King  for  the  land  sued  for  by  the  United  States. 
If  this  is  the  meaning  of  the  judgment,  it  would  be  obviously  errone- 
ous, even  if  King  had  made  good  his  defence.  But  it  is  unnecessary 
to  decide  what  is  its  legal  construction,  because,  in  either  view  of  it, 
the  judgment  is  erroneous,  and  must  be  reversed. 

Neither  is  it  necessary  to  examine  in  detail  the  exoeptionB  taken 
at  the  trial  to  the  admission  of  testimony.     In  some  unimportant 
particulars,  the  evidence  objected  to  was  not  admissible.    But  where 
the  court  decides  the  fact  and  the  law  without  the  intervention  of  a 
jury,  the  admission  of  illegal  testimony,  even  if  material,  is  not  of 
itself  a  ground  for  reversing  the  judgment,  nor  is  it  properly  the 
subject  of  a  bill  of  exceptions.    If  evidence  appears  to  have 
[  *  855  ]  been  improperly  admitted,  *  the  appellate  court  will  rqect 
it,  and  proceed  to  decide  the  case  as  if  it  was  not  in  the 
record.     This  is  the  rule  laid  down  in  the  case  of  Field  et  aL  v.  The 
United  States,  9  Pet.  202,  and  is  undoubtedly  the  correct  one.     It  is 
certainly  proper,  where  evidence  supposed  not  to  be  legal  is  received 
by  the  court,  to  enter  on  the  record  that  it  was  objected  to.    But  this 
is  done  to  show  that  it  was  not  received  by  consent,  and  a  formal  bill 
of  exceptions  is  not  required  to  bring  it  to  the  notice  of  the  superior 
court.     It  may,  however,  be  done  in  that  form,  if  the  parties  and  the 
court  think  proper  to  adopt  it ;  and  the  objections  have  been  so  stated 
in  this  case,  in  conformity,  we  presume,  with  the  Louisiana  practice. 
But  as  the  material  evidence  in  the  case  was  all  legally  before  the 
circuit  court,  it  would  be  useless  to  examine  whether  errors  were 
committed  as  to  portions  of  it  which  are  altogether  unimportant 
And  this  court  being  of  opinion,  for  the  reasons  hereinbefore  stated, 
that  this  instrument  of  writing,  relied  on  by  the  defendants,  did  not 
convey,  or  intend  to  convey,  the  land  in  question  to  the  Marquis  de 
Maison  Rouge,  the  judgment  of  the  circuit  court  must  be  reversed, 
and  the  cause  remanded,  with  directions  to  enter  a  judgment  for  the 
United  States  for  the  land  described  in  their  petition. 

Mr.  Justice  M'Lean,  Mr.  Justice  Wayne,  Mr.  Justice  M'Einley, 
and  Mr.  Justice  Grier  dissented  from  this  opinion.  Mr.  Justice 
M'Lean  and  Mr.  Justice  Wayne  filed  opinions  in  writing,  as  foUows. 

M'Lean,  J.     Had  not  my  brother  judges  pronounced  the  above 


DECEMBER  TERM,   1848.  487 

United  States  v.  King.    7  H. 

opinion,  I  should  not  have  supposed  there  could  be  any  difficulty  in 
determining  the  character  and  effect  of  the  grant  in  question.  Being 
in  the  minority,  I  shall  only  state  some  of  the  grounds  on  which  my 
opinion  has  been  formed. 

The  validity  of  the  grant  depends  upon  the  laws  of  Spain  in  1797, 
the  time  it  bears  date.  Those  laws  were  foreign,  and  are  required 
to  be  proved.  The  incorporation  of  Louisiana  into  the  Union  can- 
not affect  this  principle.  The  treaty  of  cession  and  the  acts  of  con 
gress  subsequently  enacted,  recognizing  private  rights  in  the  ceded 
territory,  only  reiterated  the  well-established  principles  of  the  laws  of 
nations.  In  the  language  of  the  act  of  congress,  we  are  to  look  "  to 
the  laws  and  ordinances  of  the  government  under  which  the  claim 
originated." 

On  the  17th  of  March,  1795,  the  Baron  de  Carondelet,  governor 
of  Louisiana,  and  others,  entered  into  a  contract  with  the  Marquis 
de  Maison  Rouge,  which  was  sanctioned  by  the  king  of 
•  Spain,  to  bring  into  "  these  provinces  thirty  families,  emi-  [  *  856  ] 
grants,  for  the  purpose  of  forming  an  establishment  with 
them  on  the  lands  bordering  upon  the  Washita,  designed  principally 
for  the  culture  of  wheat,"  &c.,  on  the  following  conditions.  1.  Two 
hundred  dollars  to  be  paid  out  of  the  royal  treasury  for  every  family 
composed  of  two  persons  fit  for  agriculture,  &c.,  four  hundred  doUars 
to  those  having  four  laborers,  and  in  the  same  proportion  for  a  less 
number.  2.  A  guide  to  be  furnished  them.  3.  Their  transportation 
to  be  paid,  not  exceeding  three  thousand  pounds  to  each  family. 

4.  Ten  arpens  of  land,  extending  back  forty  arpens,  for  a  family  of 
two  laborers,  and  in  the   same   proportion   for  a  greater  number. 

5.  Other  privileges. 

The  marquis  performed  much  labor,  and  consequently  incurred 
much  expense,  in  the  fulfilment  of  the  contract.  And  on  the  20th  of 
June,  1797,  the  Baron  de  Carondelet  and  Andres  Lopez  Armesto 
executed  to  the  Marquis  the  following  instrument :  <^  Forasmuch  as 
the  Marquis  de  Maison  Rouge  is  near  completing  the  establishment 
of  the  Washita,  which  he  was  authorized  to  make  for  thirty  families, 
by  the  royal  order  of  July  14, 1795,  and  desirous  to  remove  for  the 
future  all  doubt  respecting  other  families  or  new  colonists  who  may 
come  to  establish  themselves,  we  destine  and  appropriate  conclusively 
for  the  establishment  of  the  aforesaid  Marquis  de  Maison  Rouge,  by 
virtue  of  the  powers  granted  to  us  by  the  king,  the  thirty  superficial 
leagues  marked  in  the  plan  annexed  to  the  head  of  this  instrument, 
with  the  limits  and  boundaries  designated,  with  our  approbation,  by 
the  Surveyor- General  Don  Carlos  Lareau  Trudeau,  under  the  terms 

37* 
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and  conditions  stipulated  and  contracted  by  the  said  Marquis  de 
Maison  Rouge/'  &c. 

"  Note,  that  in  conformity  with  his  contract,  the  Marquis  de  Maison 
Rouge  is  not  to  admit  or  establish  any  American  in  the  lands  in- 
cluded in  his  grant." 

The  certificate  of  the  surveyor,  Carlos  Trudeau,  laid  down  the 
surveys  with  precision,  stating  the  superficial  total  at  two  hundred 
and  eight  thousand  three  hundred  and  forty-four  superficial  arpensi 
equal  to  thirty  leagues,  &c.  And  the  surveyor  adds :  ^<  It  being  well 
understood  that  the  lands  included  in  the  foregoing  plats,  which  are 
held  by  titles  in  form,  or  by  virtue  of  a  fresh  decree  of  commissioni 
are  not  to  compose  a  part  of  the  thirty  degrees ;  on  the  contrary,  the 
Marquis  de  Maison  Rouge  promises  not  to  injure  any  of  the  said 
occupants,  promising  to  maintain  and  support  them  in  all  their  rightSi 
since  if  it  should  happen  that  the  said  thirty  leagues  should  suffer  any 
diminution  of  the  land  occupied,  there  will  be  no  objection 
[  *  857  ]  or  inconvenience  to  the  said  Marquis  de  Maison  *  Rouge's 
completing  or  making  up  the  deficiency  in  any  other  place 
where  there  are  vacant  lands,  and  to  the  satisfaction  of  the  con* 
cemed." 

This  survey,  being  annexed  to  the  patent  and  referred  to  in  it,  con- 
stitutes a  part  of  the  grant,  with  the  conditions  specified. 

The  error  in  the  argument  seems  to  be  in  supposing  this  grant  to 
have  been  issued  in  fulfilment  of  the  contract  of  1795.  The  grant 
was  in  no  way  connected  with  that  contract,  except  as  showing  the 
consideration  on  which  the  grant  was  made  to  the  marquis,  and  with 
the  express  view  of  relieving  the  royal  treasury,  which  was  often 
without  funds,  from  the  charges  imposed  by  the  contract.  Charles 
Tessier,  now  a  judge  in  Louisiana,  was  chief  clerk  in  the  land-office, 
and  who  made  out  the  grant,  states  that  ^<  Rendon  and  Morales  suc- 
cessively filled  the  office  of  intendant,  and  being  charged  with  the 
public  finances,  which  were  greatly  embarrassed  for  want  of  moneyi 
they  made  difficulties  about  paying  for  the  families  which  Maison 
Rouge  introduced  and  was  authorized  to  introduce,  and  tried  to  get 
rid  of  farther  advances  to  Maison  Rouge."  And  the  witness  says 
the  land  was  not  worth  so  much  as  the  expenses  of  the  government 
might  amount  to  in  the  end.  And  J.  Mercier,  another  witness,  con- 
firms the  statement  of  Tessier. 

The  truth  of  these  statements  is  sustained  by  the  words  of  the 
grant.  The  royal  order  of  1795  being  referred  to,  the  grant  states : 
"And  desirous  to  remove  for  the  future  all  doubt  respecting  other 
families  or  new  colonists  who  may  come  to  establish  themselves,  we 
destine  and  appropriate  conclusively  for  the  establishment  of  the 
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aforesaid  Marquis  de  Maison  Bonge,"  &c.  Now,  it  must  be  observed 
that  the  marquis  was  the  mere  agent  of  the  government  under  the 
contract  of  1795.  He  was  to  have  no  interest  in  the  land,  nor  did 
the  government,  in  the  contract,  propose  to  pay  him  for  his  services. 
That  this  enterprise  was  deemed  one  of  great  importance,  is  shown 
by  the  gratuity  of  land  and  money  given  by  the  government  to  fam- 
ilies, and  also  in  agreeing  to  pay  the  expense  of  their  transportation* 
And  the  government  being  ^<  desirous  to  remove  for  the  future  all 
doubt  respecting  other  families  or  new  colonists  who  may  come  to 
establish  themselves,"  &c.  These  were  no  part  of  the  families  under 
the  first  contract,  but  <<  other  families."  So  that  the  families  or  colo- 
nists which  should  come  under  the  grant,  were  not  to  come  under 
the  contract,  but  to  settle  under  the  grant,  having  no  claim  on  the 
government.  This  relieved  the  royal  treasury  from  any  further  em- 
barrassment on  account  of  the  contract  of  1795,  and  removed  all 
doubts  in  regard  to  such  settlers. 

*  But  the  land  was  granted  to  the  Marquis  de  Maison  [  *  868  ] 
Bouge,  subject  only  to  the  terms  of  the  grant  and  of  those 
specified  in  the  certificate  of  the  surveyor,  which  were  incorporated 
into  the  grant.  The  conditions  thus  expressed  were,  that  the  marquis 
should  not  admit  <<  any  American  in  the  lands  included  in  his  grants*' 
And  he  was  to  protect  the  rights  of  those  who  had  a  good  title  to 
lands  within  his  grant,  and  should  receive  other  lands  in  lieu  of  those 
thus  held.  These  two  conditions  constituted  the  contract  refenred 
to,  I  have  no  doubt,  in  the  note  affixed  to  the  grant.  There  was, 
then,  no  connection  between  the  grant  and  the  contract  of  1795,  ex- 
cept as  the  latter  showed  the  meritorious  services  of  the  marquis, 
which  constituted,  in  part  at  least,  the  consideration  of  the  grant. 

But  was  this  instrument  a  grant  ?  Under  the  common  law  it  was 
not  a  grant,  but  it  is  one  under  the  civil  law.  If  the  instrument  sep- 
arates the  land  from  the  public  domain,  and  appropriates  it  to  tho 
use  of  an  individual,  it  is  a  grant.  No  words  of  inheritance  or  terms 
of  grant  are  necessary  by  the  civil  law.  In  this  grant,  the  words  are : 
^  We  destine  and  appropriate  conclusively  for  the  establishment  of 
the  aforesaid  marquis,"  &c.  Now,  these  terms  appropriate  the  land 
described  ^'  conclusively."  Nothing  could  be  more  specific  than  this. 
It  separates  the  land  designated  in  the  plat  from  the  lands  in  the 
crown,  and  no  subsequent  condition  was  annexed.  He  had  nearly 
completed  the  establishment  of  the  Washita  under  the  contract  of 
1795,  and  for  these  services  the  grant  was  made.  If  the  grant  had 
required  the  marquis  to  do  certain  things,  as  to  settle  a  number  of 
families,  there  would  be  some  apparent  ground  to  say  that  he,  or 
those  claiming  under  him.  must  show  a  performance  of  the  condition. 
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Bat  even  in  such  a  case  the  grant  would  be  good,  for  the  cession  of 
the  country  by  Spain  to  France,  and  by  France  to  the  United  States, 
within  a  short  time  after  the  grant,  would  have  excused  the  perform- 
ance of  such  a  condition.  It  would  be  strange,  indeed,  if  our  govern- 
ment should  require  the  performance  of  a  condition  which  excludes 
our  own  citizens  from  benefits,  and  gives  them  to  foreigners.  This 
point  has  been  decided  in  the  case  of  Arredondo. 

But  the  most  conclusive  answer  to  this  view  is,  that  the  grant  re- 
quired no  such  condition,  and  that,  in  this  respect,  it  has  no  connec- 
tion with  the  contract  of  1795.  That  contract,  by  this  grant,  was 
admitted  to  be  nearly  completed,  and  there  was  no  requirement  that 
it  should  be  completed.  It  was  found  burdensome  to  the  treasury, 
and  was  abandoned.  Under  that  contract,  titles  were  made  to  the 
settlers,  and  not  to  the  marquis.  And  the  land  for  the  thirty  families 
would  have  required  a  small  tract  in  comparison  with  that  covered 

by  the  grant. 
[  *  859  ]  *  This  instrument,  it  is  said,  does  not  purport  to  be  a  grant 
If  this  be  so,  those  who  issued  it,  and  all  others  who  have 
officially  and  professedly  examined  it  heretofore,  have  been  strangely 
mistaken.  Charles  Tessier,  who  was  a  principal  clerk  in  the  office  o^ 
the  Spanish  government  of  Louisiana  for  maldng  grants  of  land,  and 
who  made  out  this  grant,  says  it  "was  denominated  and  considered  as 
a  tUttlo  enforma^  and  was  such  complete  and  perfect  evidence  of  title 
as  not  to  require  any  Other  to  validate  or  strengthen  it."  J.  Mercieri 
who  was  a  clerk  in  the  land-office  with  Tessier,  also  states  that  it  is 
a  grant.  Both  of  these  persons,  from  their  public  duties,  must  have 
been  as  well  acquainted  with  the  forms  of  titles  then  used,  and  in- 
deed better,  than  any  other  persons.  And  this  is  a  matter  of  fact  to 
be  established. 

The  commissioners  appointed  by  the  government  to  investigate 
land  titles  in  Louisiana,  reported,  in  1812,  "that  the  instrument  un- 
der date  of  the  20th  June,  1797,  is  a  patent,  or  what  was  usually,  in 
Louisiana,  denominated  a  title  in  form." 

This  claim  being  before  the  house  of  representatives  in  1817,  a 
committee  reported,  that  they  "  are  of  opinion  that  it  is  a  legal  and 
formal  title,  according  to  the  laws  and  usages  of  the  province  of 
Louisiana."  Other  reports  were  made  by  a  committee  of  the  sen- 
ate confirmatory  of  the  grant  The  confirmation  of  the  claim  to  a 
league  square,  by  congress,  was  a  recognition  of  the  grant.  On  no 
other  supposition  could  the  act  of  the  29th  of  April,  1816,  confirming 
the  league  square,  have  been  passed.^ 

There  can  be  no  question  that  this  grant  would  have  been  held 
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▼alid  under  the  Spanish  government,  and,  both  by  the  treaty  of  ces- 
sion and  the  laws  of  nations,  it  must  be  held  valid  by  this  govern- 
ment. The  largeness  of  the  claim  can  be  no  objection  to  it*  Tracts 
as  large  were  given,  for  services  less  meritorious  than  those  rendered 
by  the  Marquis  de  Maison  Rouge,  by  the  Spanish  government. 
Grants  were  made,  under  that  government,  for  services,  civil  or  mili- 
tary, performed  or  to  be  performed.  And  there  was  no  service 
deemed  more  meritorious  by  Spain,  except  military  service,  than 
that  of  establishing  colonies,  reducing  the  country  to  cultivation, 
constructing  mills,  and  other  improvements.  The  quantity  granted 
was  left  generally  to  the  discretion  of  the  governor  or  other  officer 
who  represented  his  sovereign  in  making  the  grant. 

If  this  instrument  be  a  grant  which  would  have  been  held  valid  by 
the  Spanish  government,  then  we  are  bound  in  good  faith  so  to  con- 
sider it.  And  I  cannot  entertain  any  doubt  that  it  is  a  complete 
grant,  and  therefore  I  dissent  from  the  decision  of  a  majority  of  the 
court. 

•  Wayne,  J.  Four  of  us  do  not  concur  with  the  majority  [  •860  J 
of  the  judges  in  the  judgment  given  by  them  in  this  case. 

I  will  now  give  my  reasons  for  not  doing  so,  comprehending  in 
what  I  shall  say,  as  well  as  I  can,  those  objections  which  were  urged, 
in  our  consultations  upon  the  case,  by  Messrs.  Justices  M'Lp.an, 
M'Kinley,  and  Grier,  against  the  judgment     > 

Apart  from  every  consideration  connected  with  the  intrinsic  valid- 
ity of  the  grant,  and  the  defendants'  title  under  it,  I  regard  this 
judgment  as  unwarranted  either  by  the  case  presented  on  the  record^ 
by  the  conduct  and  decision  of  this  court  in  respect  to  it  at  the  last 
term,  or  by  the  course  and  argument  of  counsel  which  have  neces- 
sarily resulted  from,  and  been  limited  by  that  decision.  Besides,  in 
my  view,  it  does  injustice  to  other  parties,  now  regularly  before  the 
court,  who  were  entitled  to  be  heard,  according  to  our  rules  and 
practice,  before  a  decision  was  made  which,  in  effect,  decides  their 
rights,  and  takes  what  may  be  their  property  from  them,  without  a 
hearing. 

On  these  grounds  I  dissent  from  the  judgment.  But  in  addition 
to  them,  the  evidence  on  the  record,  imperfect  as  it  may  seem  to  be 
to  others  as  to  the  intrinsic  merits  of  the  defendants'  title, — for  that 
point  does  not  purport  to  be  now  presented  for  our  adjudication, — 
is  yet  sufficient  to  satisfy  me  that  the  grant  to  the  Marquis  de  Mai- 
son Rouge  is,  in  form  and  substance,  genuine,  valid,  and  complete, 
conferring  upon  him,  and  those  who  claim  under  him,  a  just  and 
perfect  title  under  the  treaty  by  which  Louisiana  was  ceded  to  the 
United  States 
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This  suit  was  a  petitory  action,  brought  by  the  United  States  in 
the  circuit  court  of  Louisiana,  in  the  year  1843,  to  recover  from  the 
defendant,  Richard  King,  a  tract  of  land  of  4,606  acres,  lying  on  the 
west  side  of  the  Washita  River,  in  that  State.  The  defendant  denied 
that  the  United  States  had  any  title  to  the  land;  and  he  further 
prayed,  in  accordance  with  the  law  and  practice  of  Louisiana,  that, 
as  he  derived  his  title  by  purchase  from  Daniel  "W.  Core,  who  had 
warranted  it,  he  might  be  cited  as  warrantor,  and  made  a  parly  de- 
fendant in  the  suit. 

Coxe  came  in  and  filed  Ms  answer.  He  also  denied  that  the 
United  States  had  any  title  to  the  land ;  and  he  further  alleged,  that 
the  tract  in  controversy  was  part  of  a  large  body  of  land  to  which 
his  own  title  was  a  valid  one,  derived  from  the  Marquis  de  Maison 
Rouge,  who  was  an  inhabitant  of  Louisiana,  to  whom  the  Spanish 
government  had  granted  it  in  due  form,  and  in  whom  it  was  legally 
vested  previous  to  the  treaty  of  the  30th  of  April,  1803,  which  ceded 
that  territory  to  the  United  States,  and  guaranteed  to  the  inhabitants 
the  fiill  enjoyment  of  their  property.  In  his  answer,  he  fur- 
[  •861  ]  ther  put  in  a  plea  of  "reconvention,"  •also  in  accordance 
with  the  law  and  practice  of  Louisiana,  wherein  he  asked 
to  be  quiete^  in  his  own  title  to  the  whole  grant,  against  the  United 
States ;  and  he  annexed  a  statement,  marked  schedule  A,  in  which 
the  different  tracts  sold  by  him  since  he  became  the  purchaser  were 
particularly  set  forth,  among  which  was  that  conveyed  to  the  defend* 
ant.  King,  for  the  recovery  of  which  the  suit  was  brought 

By  the  Code  of  Procedure  of  Louisiana,  art.  494,  495,  the  mode 
of  proceeding  in  which  must,  by  the  provisions  of  the  act  of  congress 
of  the  36th  of  May,  1824, 4  Stats,  at  Large,  63,  regulate  the  practice 
of  the  courts  of  the  United  States  in  that  district,  either  party  is  enti* 
tied  to  a  trial  by  jury ;  but  if  that  mode  is  not  preferred,  the  issue  of 
fact,  as  well  as  of  law,  is  to  be  tried  by  the  court,  the  finding  of  the 
facts  by  the  court  being,  in  that  event,  equivalent  to  the  verdict  of  a 
jury.     This  was  done  in  the  present  case. 

In  the  summer  of  1843,  the  defendant  and  warrantor,  C!oxe,  being 
anxious  for  the  termination  of  the  suit,  entered  into  an  agreement, 
which  appears  on  the  record,  (page  80,)  whereby  it  was  stipulated 
that  it  should  be  immediately  set  down  for  trial,  and  he  consented  to 
the  admission  of  much  documentary  evidence,  chiefly  derived  from,  or 
appended  to  reports  of  committees  of  congress.  Among  these  docu- 
ments was  a  pamphlet  published  by  a  person  of  the  name  of  Girod, 
who  was  an  adverse  claimant  to  a  tract  of  land  alleged  to  be  within 
the  Maison  Rouge  grant ;  and  also  several  depositions,  annexed  to 
the  pamphlet,  which  purported  to  have  been  legally  taken  in  suits 
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ttiat  had  been  institated  many  years  before  against  the  defendant| 
Coxe.  It  was  also  stipulated  by  the  agreement,  that  bills  of  excep- 
tions might  be  taken  by  either  party,  not  only  during  the  actual  trial, 
but  even  after  the  decision,  until  the  record,  if  there  should  be  a  writ 
of  error,  was  transmitted  to  this  court 

When  the  trial  came  on,  the  plea  of  reconvention  put  in  by  the 
warrantor  was  dismissed  by  the  court,  "because,  under  the  practice 
of  Louisifiuia,  it  is  to  be  regarded  in  the  light  of  a  new  suit,  and  con 
Bequently  places  the  government  in  the  attitude  of  a  defendant  before 
the  court"     Record,  182. 

In  addition  to  the  documentary  evidence  admitted  by  the  agree* 
ment,  a  number  of  persons  were  examined  at  the  bar.  Their  testi- 
mony appears  to  have  been  mainly  directed  to  establish  the  genuine- 
ness and  authenticity  of  the  grant  of  Baron  Carondelet  to  Maison 
Rouge,  and  of  the  piano  figuraJtivo  of  Trudeau,  the  surveyor-general, 
which  was  annexed  to  it ;  to  rebut  the  contrary  evidence  derived  from 
Girod's  pamphlet,  and  which  was  supposed  to  exist  in  the  old  deposi- 
tions printed  with  it ;  and  to  show  the  complete  validity  of  the 
grant  in  question,  *so  far  as  it  depended  on  the  Spanish  laws  [  *862  ] 
and  the  recognized  and  settled  practice  of  the  Spanish  gov- 
ernment None  of  the  oral  testimony, — and  there  were  s^ven  or  eight 
witnesses, —  was  reduced  to  writing,  or  appears  in  any  shape  or  form 
upon  the  record. 

After  a  trial,  which  occupied  several  days,  the  circuit  court  found 
and  decreed  the  grant  of  the  20th  of  June,  1797,  to  be  a  valid  instru- 
ment, and  adjudged  the  title  under  it  of  the  defendant.  King,  and 
Ck)xe,  his  warrantor,  to  be  legal  and  good  to  the  tract  mentioned  in 
the  answer  of  the  former,  and  in  schedule  A  annexed  to  that  of  the 
latter.  This,  under  the  law  and  practice  of  Louisiana,  was  a  com- 
plete and  definite  finding  by  the  court  of  the  facts  at  issue,  equivalent 
to  the  verdict  of  a  jury. 

No  opinion  was  delivered  by  the  court  at  the  time  this  decree  was 
given,  but  one  was  subsequently  prepared  and  filed,  and  is  annexed 
to  the  record.  It  presents  in  a  cogent  and  succinct  manner,  but  more 
in  detail,  the  matters  of  fact,  of  which  the  decree  gives  the  summary 
result ;  and  shows  that  they  were  founded  on  very  full  evidence,  oral 
as  well  as  documentary,  and  especially  that  the  testimony  derived 
from  Girod's  pamphlet  was,  in  the  opinion  of  the  court,  conclusively 
disposed  of  by  that  of  "  persons  who  had  equal,  if  not  better  opportu- 
nities of  acquiring  a  knowledge  of  the  facts  set  forth." 

No  exception  was  taken  on  the  behalf  of  the  United  States  to  any 
portion  of  tliis  opinion,  although  the  agreement  gave  full  power  to 
counsel  to  do  so  at  any  stage  of  the  legal  proceedings. 
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In  the  progress  of  the  trial,  however,  five  bilb  of  exceptions  were 
taken  by  the  counsel  of  the  United  States  to  the  rolings  of  the  court, 
and  three  by  the  defendants.  Upon  the  latter  it  is  unnecessary  to 
express  an  opinion,  as  the  judgment  was  in  favor  of  the  defendants, 
further  than  to  remark,  that,  if  it  had  been  otherwise,  they  might 
have  afforded  a  sufficient  ground  for  its  reversal. 

The  bills  of  exceptions  on  the  part  of  the  United  States  did  not 
embrace  any  error  in  the  opinion  of  the  court,  or  in  its  decision  of 
any  legal  point  arising  out  of  the  validity  of  the  grant,  or  its  con- 
struction, or  the  Spanish  law  or  practice  in  relation  to  such  instru- 
ments, but  were  confined  exclusively  to  the  rejection  and  admission 
by  the  court  of  certain  documentary  evidence.  To  each  bill  of  ex- 
ceptions was  annexed,  separately  and  distinctly,  the  testimony  con- 
nected with  it  and  necessary  to  a  decision  upon  it 

A  writ  of  error  was  issued  in  behalf  of  the  United  States,  return- 
able to  this  court  at  December  term,  1843.  With  this  writ 
[  •863  ]*  of  error  were  returned,  not  only  the  five  bills  of  *  exceptions 
taken  by  the  counsel  of  the  United  States,  with  the  evi- 
dence embraced  therein,  but  also  the  three  bills  of  exceptions  taken 
by  the  defendant.  This,  however,  formed  but  a  small,  part  of  the 
errors  of  th^  clerk  of  the  circuit  court  in  making  up  and  returning  the 
record.  To  these  bills  of  exceptions  he  annexed  a  great  mass  of  doc- 
umentary testimony,  a  large  part  of  which  consisted  of  printed  pam- 
phlets, and  among  them  the  pamphlet  of  Girod,  with  its  appendix ; 
but  whether  all  even  of  the  documentary  testimony  which  had  been 
exhibited  at  the  trial  was  embraced,  did  not  appear ;  and  it  is  certain 
that  no  portion  whatever  of  the  parol  evidence  had  been  reduced  to 
writing,  or  was  embraced  in  the  record,  although  the  judge  had 
expressly  relied  upon  it  as  contradicting  the  allegations  in  the  doca- 
mentary  evidence.  It  also  contained  evidence  on  the  part  of  the 
defendant,  to  prove  that  the  grant  in  question  was  a  valid  grant, 
according  to  the  Spanish  laws  and  practice  in  regard  to  such  official 
acts. 

On  this  singular  record,  the  case  was  argued  before  this  court  on  the 
24th  of  February,  1845.  The  opinion  of  the  court,  3  How.  773,  was 
against  the  validity  of  the  grant,  the  judgment  of  the  circuit  court 
was  reversed,  and  the  cause  was  remanded  to  it  "for  further  proceed- 
ings to  be  had  thereon  in  conformity  with  the  opinion  of  the  court" 

In  the  argument  of  the  case,  reference  was  largely  had  to  the  doc- 
umentary evidence  improperly  introduced  into  the  record ;  and  the 
plaintiffs'  bills  of  exceptions,  which  alone  were  properly  before  the 
court,  were  scarcely  adverted  to. 

The  opinion  of  the  court  was  put  upon  the  fact,  which  it  consid- 
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ered  established  by  the  testimony,  that  the  certificate  of  Trudeau,  or 
the  piano  figurativOy  annexed  to  the  grant,  was  antedated  and  fraud- 
ulent ;  and  that,  therefore,  if  the  grant  itself  was  a  genuine  instru- 
ment, it  had  not  ^<  the  aid  of  an  authentic  survey  to  ascertain  and  fix 
the  limits  of  the  land,  and  to  determine  its  location."  This  opinion 
in  regard  to  the  genuineness  of  the  certificate  of  Trudeau  was  thus 
expressed :  "  After  an  attentive  scrutiny  and  collation  of  the  whole 
testimony,  we  think  it  is  perfectly  clear  that  this  certificate  of  Trudeau 
is  antedated  and  fraudulent ;  and  we  refer  to  the  evidence  of  Filhiol, 
McLaughlin,  and  Pommier,  as  establishing  conclusively  that  the  ac- 
tual survey,  upon  which  this  certificate  was  made  out,  did  not  take 
place  until  December,  1802,  and  January,  1803 ;  and  that  the  one  re- 
ferred to  by  the  governor  in  the  paper  of  1797,  the  alleged  grant,  was 
for  land  in  a  different  place,  and  higher  up  the  Washita  River.  We 
are  entirely  convinced  that  the  survey  now  produced  was  not  made 
in  the  lifetime  of  the  Marquis  of  Maison  Rouge,  who  died  in  1799, 
but  €d%er  his  death,  and  at  the  instance  of  Louis  Bouligny, 
who,  according  *to  the  laws  of  Louisiana,  was  what  is  there  [  *  864  ] 
termed  the  forced  heir  of  the  marquis ;  and  that  it  was 
made  in  anticipation  and  expectation  of  the  cession  of  the  country 
to  the  United  States,  the  negotiations  upon  that  subject  being  then 
actually  pending,  and  the  treaty  of  cession  signed  on  the  30th  of 
April,  1803.*  We  see  no  reason  to  doubt  the  truth  of  the  witnesses 
to  whom  we  have  referred.  On  the  contrary,  they  are  supported  by 
the  testimony  of  other  witnesses,  and  by  various  circumstances  de- 
tailed in  the  record." 

It  will  be  seen  from  this  opinion,  that  the  judgment  of  the  reversal 
of  this  court  was  not  founded  upon  any  error  of  law  presented  in  the 
bills  of  exceptions  in  the  record,  nor  even  upon  any  facts  stated  in 
those  bills  of  exceptions ;  but  that  it  was  purely  a  judgment  on  the 
facts  of  the  case,  different  from  that  which  was  found  by  the  circuit 
court  of  Louisiana,  sitting  without  a  jury,  and  found  mainly  upon 
the  old  depositions  of  three  witnesses,  which  are  in  the  appendix  to 
Girod's  printed  pamphlet.  Neither  in  the  judgment,  nor  in  the  opin- 
ion of  the  court,  did  I  concur  at  that  time. 

Upon  the  return  of  the  record,  with  this  opinion,  to  the  circuit 
court  of  Louisiana,  on  the  9th  of  May,  1845,  the  attorney  of  the 
United  States  moved  that  the  case  should  be  taken  up  for  final  de- 
cision. The  attorney  of  the  defendant,  on  the  other  hand,  moved  for 
a  new  trial,  and  prayed  for  a  jury ;  and  in  an  affidavit,  it  was  sternly 
urged  upon  the  court,  that,  in  the  previous  trial,  the  case  had  been 
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prepared  and  conducted  under  the  belief  of  the  law  being  well  set* 
tied,  that,  in  a  petitory-  action,  in  which  neither  party  called  for  a 
jury,  the  finding  of  the  facts  by  the  court  would  be  considered  by  the 
supreme  court  as  equivalent  to  a  special  verdict,  and  would  not  be 
reversed,  except  so  far  as  they  might  be  brought  up  by  bills  of  excep- 
tions. The  affidavit  then  went  on  to  show,  not  only  that  several  wit* 
nesses,  whose  testimony  was  not  reduced  to  writing,  had  proved  the 
genuineness  of  the  certificate  of  Trudeau,  and  his  unimpeachable 
otBcial  and  private  character,  but  that  the  very  depositions  of  Filhiol, 
McLaughlin,  and  Pommier,  from  which  the  supreme  court  took  the 
facts  on  which  it  mainly  relied,  discarding  from  them  the  finding  of 
the  circuit  court,  were  ex  parte^  and  had  been  taken  without  notice 
to,  or  the  knowledge  of,  the  claimants  under  the  Marquis  of  Maison 
Rouge.  The  affidavit  then  alleged  that  the  defendants  could  again 
prove  before  the  jury,  and  corroborate  with  additional  evidence,  the 
facts  which  had  been  found  by  the  court  upon  the  former  triaL 

The  circuit  court  overruled  the  application,  and  ordered  a  final 
judgment  to  be  entered  for  the  United  States,  and  against 
I  ^  865  ]  *  the  defendant,  regarding  the  judgment  and  opinion  of  the 
supreme  court  as  a  final  one  against  the  validity  of  the 
grant,  and  being  commanded  by  its  decree  to  *'  proceed  according  to 
that  judgment  and  opinion."  To  this  judgment  a  general  exception 
was  taken,  and  the  case  came  again  before  this  court  on  a  writ  of 
error,  and  was  argued  at  the  last  term,  December  IS,  1847.  This  ar^ 
gument  has  not  been  reported,  probably  because  no  formal  decree 
of  reversal  or  affirmance  was  made.  It  embraced,  however,  an  elab- 
orate view  of  the  whole  course  of  proceeding  which  had  occurred, 
and  made  it  apparent  that,  in  the  statement  of  the  merits  of  the  case 
in  the  previous  opinion  of  the  supreme  court,  great  error  had  been 
committed  in  the  assertion  of  facts ;  and  that,  in  rejecting  the  finding 
of  the  circuit  court  as  conclusive  evidence  of  the  facts,  and  in  per^ 
mitting  an  inquiry  into  errors  of  law  not  made  the  subject  of  bills 
of  exceptions,  there  had  been  a  deviation  equally  great  from  the  well 
settled  decisions  of  this  court 

The  suit  was  not,  as  this  court  admitted  in  its  decision,  <<  a  contro- 
versy in  a  court  of  equity,  but  in  a  court  of  law,  the  petitory  action 
brought  by  the  United  States  in  the  circuit  court  of  Louisiana  being 
in  the  nature  of  an  action  of  ejectment"     3  How.  787. 

No  point  has  been  more  repeatedly  and  authoritatively  settled, 
than  that  this  court  will  not,  upon  a  writ  of  error,  reyijo  or  give  judg^ 
ment  as  to  the  facts,  but  takes  them  as  found  by  the  court  below,  and 
as  they  are  exhibited  by  the  record.  Penhallow  v.  Doane,  3  DaU.  102 ; 
Wiscart  v.  Dauchy,  3  DalL  327 ;  Jennings  1;.  The  Brig  Perseverance, 
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3  Dall.  336 ;  Talbot  v.  Seeman,  1  Cranch,  38 ;  Faw  v.  Roberdeaa,  3 
Cranch,  177 ;  Dunlop  v.  Monroe,  7  Cranch,  270 ;  United  States  v. 
Casks  of  Wine,  1  Pet.  550. 

The  case  of  Parsons  v.  Bedford,  3  Pet.  434,  was,  like  the  pres- 
ent, a  petitory  action,  instituted  in  the  district  court  of  Louisiana, 
and  brought  for  review  to  this  court,  on  a  writ  of  error  and  bill  of 
exceptions.  It  differed  in  one  respect,  —  the  facts  were  found  by  a 
jury  The  parol  evidence,  however,  had  not  been  written  or  entered 
upon  the  record,  although  requested  by  the  plaintiff.  That  refusal 
was  made  the  ground  of  an  exception.  This  court  decided  that  it 
was  no  error,  not  merely  because  the  refusal  was  not  matter  of  error, 
but  because,  "  if  the  evidence  were  before  the  court,  it  would  not  be 
competent  for  them  to  reverse  the  judgment  for  any  error  in  the  ver- 
dict of  the  jury." 

By  the  Code  of  Practice  of  Louisiana,  art.  494,  495,  which,  under 
the  act  of  24th  of  May,  1824,  4  Stats,  at  Large,  63,  is  also  the  law 
by  which  the  courts  of  the  United  States  are  governed,  the 
decree  of  the  circuit  court  upon  the  facts  *  was  in  all  re-  [  *  866  ] 
spects  equivalent  to  the  verdict  of  a  jury ;  and  the  principle 
thus  established  by  this  court  would  be  equally  applicable  to  it.  It 
was  so  held  in  Parsons  v.  Armor,  3  Pet.  425,  where  the  parties  had 
waived  the  trial  by  jury,  and  the  case  was  brought  up  by  writ  of 
error,  the  court  saying  it  was  certainly  not  an  attribute  of  that  writ, 
according  to  the  common  law  doctrine,  to  submit  the  testimony  as 
well  as  the  law  of  the  case,  to  the  revision  of  the  court. 

In  the  year  1842,  the  effect  which  was  to  be  given  to  the  judgment 
of  the  court  in  Louisiana,  asserting  a  conclusion  of  facts  where  a 
jury  had  been  waived,  was  deliberately  considered  in  the  case  of 
Hyde  v.  Booraem,  16  Pet.  176.  It  was  then  conclusively  settled  by 
this  court,  that  it  had  no  authority  jon  a  writ  of  error,  to  revise  the  ev- 
idence which  the  circuit  court  had  before  it,  or  the  interpretation  they 
placed  upon  it,  or  the  conclusions  they  drew  from  it.  This  court 
then  said :  ''  That  is  the  province  of  the  judge  himself,  if  the  trial  by 
jury  is  waived,  and  it  is  submited  to  his  personal  decision.  If  either 
party  in  the  court  below  is  dissatisfied  with  the  ruling  of  the  judge 
on  a  matter  of  law,  that  ruling  should  be  brought  before  this  court  by 
an  appropriate  exception,  in  the  nature  of  a  bill  of  exceptions,  and 
should  not  be  mixed  up  with  his  supposed' conclusions  on  matters  of 
fact."  In  the  subsequent  case  of  Phillips  v.  Preston,  5  How.  290,  the 
point  was  treated  as  conclusively  settled. 

It  should,  then,  have  been  taken  in  this  case  as  established,  that 
every  thing  which  was  matter  of  fact  in  this  controversy  had  been 
fixed  beyond  question  in  this  court  by  the  judgment  of  the  circuit 
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court  of  Louisiana ;  and  that  no  portion  of  the  proceedings  of  that 
court  remained  open  for  revision  here,  but  "  such  rulings  on  matters 
of  law  as  were  brought  before  us  by  an  appropriate  exception,  in  the 
nature  of  a  bill  of  exceptions." 

No  final  opinion  to  this  effect  was  written  by  this  court  for  publi- 
cation in  our  reports  after  the  argument  at  the  last  term.  But  such 
opinion  was  expressed  unanimously  by  us  in  our  consultation.  And, 
in  accordance  with  it,  this  court  ordered,  that  "  the  judgment  rendered 
in  this  case  at  December  term,  1844,  3  How.  788,  and  all  the  pro- 
ceedings thereon  and  subsequent  thereto,  should  be  set  aside  and  va- 
cated, and  the  case,  as  it  stood  at  the  term  aforesaid  previous  to  the 
said  judgment,  reinstated."  Under  this  last  order,  the  case  has  been 
before  us  at  the  present  term. 

The  case  has  been  argued,  and  in  my  opinion  properly  argued,  by 

the  counsel  for  the  defendants  in  error,  upon  the  correctness 

[  *  867  ]  of  the  rulings  of  the  circuit  court  on  matters  of  law,  *  stated 

in  the  bills  of  exceptions  taken  by  the  United  States,  who 

are  the  plaintiffs  in  error. 

The  judgment  of  the  circuit  court  has  established  the  fact,  that  the 
grant  made  by  the  Baron  de  Carondelet,  as  the  governor  of  Louisi- 
ana, on  the  20th  of  June,  1797,  to  the  Marquis  de  Maison  Rouge, 
was  valid  under  the  laws  of  the  French  and  Spanish  governments 
then  prevailing  in  Louisiana,  and  consequently  continued  to  be  so 
by  the  treaty  which  ceded  Louisiana  to  the  United  States.  It  has 
therefore  been  properly  treated  as  a  question  which,  under  the  decis- 
ions I  have  referred  to,  cannot,  upon  this  record,  now  properly  come 
before  this  court 

The  validity  of  the  grant  must  depend  upon  the  genuineness  of 
the  instrument  itself,  and  upon  its  sufficiency  to  give  to  the  grantee 
a  complete  and  formal  title  to  the  Jand  mentioned  in  it,  pursuant  to 
the  laws  of  Spain  at  the  time  it  was  made.  The  concurrence  of 
these  two  facts  is  essential  to  the  validity  of  the  grant  It  is  there- 
fore distinctly,  but  succinctly,  affirmed  in  the  judgment  of  the  circuit 
court,  and  must  be  taken  to  be  established  thereby.  From  the  opin 
ion  of  the  circuit  court,  explaining  its  reasons  for  this  judgment,  it  is 
apparent  that  both  of  these  points  were  fully  examined,  proved,  dis- 
cussed, and  decided  upon.  The  assertion  that  the  certificate  of 
Trudeau  to  the  piano  Jigurativo  has  been  antedated,  or  is  fraudulent, 
cannot  be  maintained.  It  rests  solely  upon  evidence  not  worthy  of 
credit,  from  the  circumstances  and  manner  it  has  been  introduced  by 
Girod  in  his  pamphlet,  which  is  shown  to  have  been  contradicted, 
and  which,  if  it  were  necessary  to  sift  it,  would  be  found  to  present 
intrinsic  and  abundant  proof  of  its  own  discrepancies  and  incon- 
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sistencies.  That  the  grant  is  a  complete  and  formal  title  to  the 
land  mentioned  in  it,  pursaant  to  the  laws  of  Spain,  is  also  condu- 
aively  established.  It  depended  on  the  laws  and  usages  Of  that 
govemment,  on  the  performance  of  the  necessary  conditions,  and, 
finally,  on  the  recognition  of  the  grant  by  the  Spanish  authorities 
as  the  complete  and  formal  investment  of  the  full  ownership  of  the 
land  embraced  in  it.  All  these  were  matters  of  fact  susceptible  of 
proofl  That  such  proof  was  adduced,  and,  was  sufficient,  is  an 
inference  we  are  bound  to  take  from  the  finding  of  the  court,  as  is 
shown  by  its  judgment,  to  which  they  were  necessary.  When  we 
torn  to  the  opinion  which  the  circuit  court  has  thought  proper, 
though  under  no  obligation  to  do  so,  to  annex  to  its  judgment,  we 
find  such  was  explicitly  the  case.  On  each  and  every  one  of  these 
points  there  was  testimony  in  the  circuit  court  On  that  testimony 
that  court  founded  its  decision,  as  a  fact,  that  the  grant  was  a  valid 
and  complete  one.  It  says,  that  the  genuineness  of  the 
grant  is  "  conclusively  *  established  by  the  testimony  of  wit-  [  *  868  J 
nesses  who  were  well  acquainted  with  the  signature  of  the 
Baron  de  Carondelet"  Of  the  evidence  in  Girod's  pamphlet,  which 
alone  impugned  the  genuineness  of  Trudeau's  piano  figwraJtioo  an- 
nexed to  the  grant,  the  court  says:  '^  It  is  insufficient  to  counteract 
the  force  and  effect  of  testimony  emanating  from  persons  who  had 
equal,  if  no  better,  opportunities  of  acquiring  a  knowledge  of  the 
feicts  set  forth."  Of  the  performance  of  the  conditions  of  the  grant, 
the  court  says,  there  was  ^'  the  most  conclusive  evidence  that  the  con- 
ditions thereof,  whatever  they  may  have  been,  have  been  complied 
with."  And  finally,  in  regard  to  the  evidence  which  established  it 
as  a  complete  and  formal  titie,  the  court  says,  it  is  what  was  usually 
termed  in  Louisiana,  under  the  Spanish  government,  a  HJtuLo  em 
forma^  —  a  titie  in  form,  —  as  is  shown  by  the  testimony  of  Tessier, 
who  was  examined  under  a  commission,  and  who,  as  the  court 
observes,  was  officiating  at  the  time  as  secretary  in  the  land  depart- 
ment. He  proved,  under  oath,  that  such  an  instrument  was  ^  such 
complete  and  perfect  evidence  of  titie  as  not  to  require  any  other  to 
validate  or  strengthen  it." 

The  validity  of  the  ^rant  was  therefore  properly  regarded  as  an 
established  fact,  not  now  open  to  argument,  under  the  order  of  this 
court  pursuant  to  which  the  case  is  now  before  us.  It  has  been  so 
treated  by  the  counsel  of  the  defendants  in  error,  without  interposi- 
tion or  remark  from  the  court  And  therefore,  as  it  is  now  made  to 
form  the  principal,  if  not  the  sole,  basis  of  the  decision  just  expressed 
as  that  of  the  majority,  it  is  a  point  upon  which,  in  my  opinion,  the 
counsel  fcHr  the  defendants  have  not  had  that  hearing  to  which  they 
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are  entitled,  and  which  is  necessary  to  a  proper  investigation  of  this 
important  title.  The  points  raised  by  the  bills  of  exceptions  taken 
by  the  United  States  are  before  this  court  on  this  writ  of  error,  and 
they  have  been  argued  and  may  be  decided.  It  is  otherwise  with 
that  of  the  validity  of  the  grant. 

If  the  only  persons  to  be  affected  by  this  decision  were  the  defend- 
ants on  the  record,  it  seems  to  me  it  would  be  improper  to  make  it 
under  the  circumstances  I  have  stated.  But  it  has  been  brought  to 
the  notice  of  this  court,  before  its  judgment  has  been  pronounced, 
that  an  act  of  congress  was  passed  on  the  17th  of  June,  1844,  5 
Stats,  at  Large,  676,  the  object  of  which  was  to  bring  in  the  best 
form,  for  final  adjudication,  those  long  uasettled  titles  in  Louisiana, 
arising  under  the  governments  which  existed  there  before  the  cession ; 
and  that,  under  this  law,  the  heirs  of  Henry  Turner,  who  are  claim- 
ants under  the  land  grant  to  the  Marquis  of  Maison  Bouge,  but  to  a 

far  larger  extent  of  land  than  the  quantity  now  in  contro- 
[  *  869  ]  versy,  are  at  this  time  *  defendants  in  error  in  this  court, 

having  been  brought  here  by  the  United  States,  after  hav- 
ing had  a  decree  in  their  favor  in  the  circuit  court.  These  parties, 
by  a  formal  motion,  have  asked  that  our  present  decision,  if  the  same 
shall  go  to  affect  the  validity  of  the  grant,  may  be  postponed  until 
they  shall  be  heard.  They  have  stated,  and  the  fact  is  so,  that  the 
record  in  their  case  was  filed  by  the  United  States  only  a  few  days 
before  the  argument  in  the  present  case,  and  has  only  been  printed 
since,  so  that,  without  any  fault  or  negligence  of  their  own,  they  have 
been  unable  to  avail  themselves  of  the  rule  of  this  court  which  per- 
mits parties  in  subsequent  cases  involving  the  same  questions  to  be 
heard  when  the  case  first  in  order  is  reached;  that  while  the  question 
and  point  of  law,  so  far  as  regards  the  validity  of  the  grant,  are  the 
same,  the  evidence  necessary  to  its  fair  and  complete  adjudication  is 
much  more  fully  established  in  their  record  than  in  the  confused  and 
imperfect  one  now  before  us;  and  especially,  that  it  presents  the 
testimony  of  numerous  witnesses  of  the  highest  and  most  unim- 
peachable character,, which  has  never  been  submitted  to  this  court, 
directly  establishing  the  authenticity  of  the  documents  in  question, 
as  well  as  proving  the  practice,  usages,  and  laws  of  the  Spanish 
government  in  regard  to  their  form  and  effect.  That  in  their  case 
the  facts  were  not  found  solely  by  the  court  below,  but  that  their 
record  exhibits  the  verdict  of  a  jury,  founded,  in  addition  to  other 
evidence,  on  the  actual  inspection  of  the  original  documents,  which 
affirms  their  authenticity  and  completion,  and  the  perfectness  of  the 
title  under  them.  And  finally,  that  if,  under  these  circumstances,  a 
decision  shall  now  be  made  against  the  validity  of  the  grant,  it  will 
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be  made  on  imperfect  evidence,  while  fuller  evidence  is  on  the  records 
of  this  court  awaiting  its  examination,  and  also  in  prejudication  of 
the  rights  of  parties  coming  here  under  the  sanction  of  an  act  of  con- 
gress, who  have  not  been  guilty  of  any  delay  in  presenting  themselves 
before  this  court,  and  who  have  been  precluded  from  the  benefit  of 
the  rule  before  alluded  to  by  no  fault  of  their  own.  Can  we  refuse 
ivith  justice  an  application,  to  grant  which  injures  no  one,  to  refuse 
which  may  be  productive  of  consequences  the  most  serious,  and  per 
haps  irreparable  wrong? 

Nor,  in  my  opinion,  are  these  the  only  considerations  which  should 
have  induced  us  to  refrain  from  a  hasty  decision,  with  imperfect  evi- 
dence, on  the  validity  of  this  grant.  Four  years  ago,  we  made  a 
decision  relying  on  this  same  imperfect  record,  which  contcuned  an 
assertion  and  statement  of  facts  rested  on  evidence  since  acknowl- 
edged by  us  to  have  been  illegal  in  itself,  and  which  we  now 
know  is  positively  contradicted.  K*this  grant  is  fraudulent  [  *  870  ] 
in  its  execution,  or  in  effect  is  such,  though  genuine,  as  to 
give  no  title  to  those  who  claim  under  it,  it  is  our  duty  to  say  so. 
But  that  should  only  be  done  after  the  calmest  consideration  of  all 
the  testimony  relating  to  it,  whether  in  the  record  of  this  case  or  in 
that  of  any  other  case  on  our  calendar  in  which  is  involved  the  ques- 
tion of  the  validity  of  the  grant.  "We  ought  not  to  have  forgotten, 
that,  in  doing  otherwise,  we  may  affect  the  rights  and  property  of 
many  of  our  citizens  who  have  not  been  heard ;  that  we  shall  con- 
trovert ttie  opinions  formally  expressed  for  almost  half  a  century  by 
the  board  of  commissioners  who  first  examined  the  title,  by  the 
officers  of  the  general  land-office,  by  the  legislature  of  Louisiana,  by 
committees  of  congress,  and  by  the  circuit  court  of  the  United 
States, —  all  of  whom,  after  investigation,  have  declared  this  grant 
to  be  valid,  and  which  has  never  been  said  to  be  otherwise  by  any 
other  tribunal  than  this  court,  when  it  gave  its  now  recalled  judg- 
ment, founded  upon  the  depositions  annexed  to  Girod's  pamphlet 

If  we  examine  the  judgment  of  the  circuit  court  now  under  review 
upon  the  principles  that  have  been  heretofore  settled  by  this  court, 
we  shall  find  no  error  in  the  "  rulings  of  the  judge  in  a  matter  of  law 
brought  before  this  court  by  an  appropriate  exception  in  the  nature 
of  a  bill  of  exceptions."     Hyde  v.  Booraem,  16  Pet.  176. 

In  regard  to  the  three  bills  of  exceptions  which  were  taken  by  the 
defendants,  also  in  the  record,  we  need  not  say  any  thing,  because 
they  are  not  properly  before  us,  and  have  not  been  referred  to  in  the 
argument.  But  it  may  not  be  amiss  to  remark,  that  they  afford 
another  reason  why  a  final  judgment  should  not  now  be  entered 
against  the  defendants,  though  the  decision  of  a  majority  of  the  court 
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may  be  adverse  to  them,  becieinse  they  allege  the  rejection  of  impor« 
tant  testimony  in  their  favor  in  respect  to  the  validity  of  the  grant, 
for  reasons  which,  without  expressing  a  conclusive  opinion  upon 
them,  I  may  say  were  strongly  and  plausibly  urged. 

Let  us  now  examine  the  bills  of  exceptions  taken  in  behalf  of  the 
United  States,  to  see  whether  they  present  any  illegal  ruling  of  the 
circuit  court 

They  are  five  in  number,  but  the  first,  fourth,  and  fifth  have  been 
properly  and  candidly  conceded  by  the  attorney-general  to  be  unten- 
able.    I  am  to  remark,  then,  upon  the  second  and  third. 

The  second  is  an  exception  to  the  admission  in  evidence  of  a  peti- 
tion of  Daniel  Clark,  the  grantor  of  the  defendant,  to  the  Intendant 
Morales,  on  the  1st  of  August,  1803,  together  with  the  alleged 
copy  of  a  certificate,  purporting  to  be  signed  by  Leonard 
[  *871  ]  *  emd  Amirez,  officers  of  the  royal  treasury  in  Louisiana,  on 
the  5th  of  August,  1803,  in  which  it  was  declared,  that  the 
Marquis  of  Maison  Rouge  had  complied  virtually  with  the  terms  of 
his  contract  The  signatures  are  certified  by  a  notary  to  be  known 
to  him  as  genuine,  and  both  papers  appear  to  be  part  of  the  same 
^4nstrument"  The  genuineness  of  the  signatures  was  not  denied 
by  the  attorney-general.  The  only  ground  taken  in  the  argument  to 
sustain  the  exception  was,  the  insufficiency  of  the  testimony  to  prove 
a  compliance  by  Maison  Rouge  with  the  conditions  of  the  grant  It 
is  certainly  no  valid  objection  to  the  admission  of  an  authentic  docu- 
ment as  testimony,  that  it  does  not  prove  all  for  which  the  party 
offering  it  contends.  This  may  afiect  its  sufficiency,  not  the  legality 
of  its  admission.  It  is  a  document  firom  the  Spanish  archives,  the 
authenticity  of  which  was  proved,  as  well  as  the  removal  of  the 
records  themselves,  many  years  ago,  by  the  Spanish  authorities.  Its 
admission  is  clearly  within  the  rule  established  in  the  case  of  the 
United  States  v.  Wiggins,  14  Pet  345.  The  exception  is  limited  to 
the  admission  of  the  evidence,  not  to  the  legal  effect  which  has  been 
or  may  be  given  to  it,  and  it  cannot  be  doubted  that  the  decision  of 
the  circuit  court  to  admit  it  was  correct 

The  plaintifis'  third  bill  of  exceptions  was  also  an  objection  to  the 
admission  of  documentary  evidence,  namely,  the  report  of  the  com- 
missioners appointed  under  the  act  of  the  3d  of  March,  1807,*  declar- 
ing that  the  grant  to  the  Marquis  Maison  Rouge  ^  is  a  patent,  or  what 
in  Louisiana  was  denominated  a  title  in  form,  transferring  to  him  the 
title,  in  as  full  and  ample  a  manner  as  lands  were  usually  granted  by 
the  Spanish  government,  subject,  however,  to  the  conditions  stipulated 
in  his  contract  with  the  government"     That  such  a  report  was  made^ 

1  2  Stats,  at  Lai^,  440. 
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and  that  the  document  in  question  was  a  copy  of  it,  was  not  dis- 
puted. Such  an  official  act  of  the  officers  of  the  United  States  in 
regard  to  the  title,  was  certainly  legal  evidence  in  the  chain  of  pro- 
ceeding, whatever  its  bearing  and  effect  upon  the  validity  of  the  title 
may  be.  But,  if  this  were  not  so,  it  will  be  enough  to  say,  to  dis- 
pose of  this  exception,  that,  in  the  course  of  the  trial,  another  copy 
of  this  same  document  was  introduced  in  evidence  on  the  part  of  the 
United  States. 

These  are  the  only  exceptions  to  the  judgment  of  the  circuit  court 
which  were  taken  at  the  trial,  and  which  have  been  brought  before 
this  court  in  this  record.  Neither  can  be  sustained ;  nor  do  the  ma- 
jority of  the  court,  in  the  opinion  read  by  the  chief  justice,  attempt 
to  sustain  them. 

What,  then,  is  there  in  the  record,  upon  which  the  majority  of  the 
court  rely  to  warrant  their  judgment  ? 

*  It  has  been  argued,  on  the  part  of  the  United  States,  [  *  872  ] 
that  there  are  errors  apparent  on  the  face  of  the  record, 
which,  though  not  made  the  subjects  of  exception,  will  be  noticed 
by  this  court     These  errors  are  said  to*  be  in  the  judgment  itsel£ 
That  judgment  is  in  the  following  words :  — 

^  The  court  having  maturely  considered  the  law  and  the  evidence 
in  this  case,  doth  now  order,  adjudge,  and  decree,  that  the  plaintiffs' 
petition  be  dismissed;  and  that  the  grant  made  by  the  Baron  de 
Carondelet,  as  the  governor  of  Louisiana,  on  the  20th  June,  1797,  to 
the  Marquis  de  Maison  Rouge,  be,  and  the  same  is  hereby,  declared 
valid ;  that  the  said  Richard  King,  defendant,  and  the  said  Daniel 
W.  Ck)xe,  the  warrantor,  be,  and  they  are  hereby,  declared  and  recog- 
nized to  be  the  lawful  owners  of  the  parts  of  the  said  grants  held  by 
them,  as  described  in  the  answer  of  the  said  Richard  King,  and  in 
Schedule  A,  and  that  they  be  quieted  in  the  ownership  and  posses- 
sion of  the  same." 

In  this  judgment,  three  patent  errors  are  alleged  to  exist.  It  is 
said  that  it  adjudicates  the  title  for  lands  for  which  the  United  States 
have  not  sued;  that  the  acceptance  by  the  defendant  Coxe,  of  a 
league  square,  was  an  extinguishment  of  his  claim  to  any  other  por- 
tion of  the  land ;  and  that  which  was  principally  argued  and  urged 
was,  that  ^  the  instrument  executed  by  the  Baron  de  Carondelet,  on 
the  20th  June,  1797,  was  not  a  grant  to  the  Marquis  de  Maison 
Rouge."  These  errors  are  alleged  to  be  apparent  on  the  record, 
independently  of  any  exception  embracing  them.  None  such,  it  is 
admitted,  were  taken  in  the  court  below,  or  brought  here. 

Admitting,  for  the  purposes  of  this  argument,  that  this  court  can 
reverse  a  judgment  for  such  an  irregularity  as  is  said  to  be  in  thiS| 
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in  its  adjudication  of  the  title  for  lands  for  which  the  United  States 
have  not  sued,  without,  however,  conceding  it  as  a  fact  that  this 
court  can  properly  do  so,  in  a  case  brought  to  it  upon  ia  writ  of  error, 
this  is  not  the  case  for  the  exercise  of  such  a  power. 

The  court  having  decreed  that  the  petition  of  the  United  States 
should  be  dismissed,  and  that  the  defendant,  King,  should  be  quieted 
in  the  ownership  and  possession  of  that  land  for  which  the  United 
States  sued,  is  as  "  definitive  a  sentence,"  or  judgment,  as  the  court 
could  have  given  upon  the  subject-matter  of  the  suit  It  put  an  end 
to  the  suit,  and  absolved  the  defendant,  in  the  language  of  the  civil 
law  of  Spain,  from  the  demand  which  had  been  made  or  sued  for. 
Any  thing  put  with  it,  growing  out  of  the  mode  of  proceeding  in  the 
trial,  but  separable  from  that  '^  sentence,"  so  as  not  to  interfere  with 

its  execution,  is,  in  the  civil  law  of  Spain,  under  which  the 
f  *  873  J  •judgment  was  given,  one  of  those  divisions  or  points  (capi' 

tulos)  which  can  be  appealed  from,  and  set  aside  upon  the 
appeal  to  a  superior  court,  or  by  the  court  giving  the  "  sentence,"  on 
account  of  its  comprehending  a  thing  not  demanded  or  prayed  for. 
But  not  so  when  the  defendant  has  been  acquitted  and  declared  firee 
from  the  demand,  unless  a  right  to  revoke  the  sentence  has  been 
reserved  by  the  judge,  L.  9,  tit.  22,  p.  3 ;  though  it  may  be  reversed 
upon  appeal  in  a  superior  court,  for  meritorious  cause,  when  there 
has  been  error  in  the  judge  in  acquitting  the  defendant  firom  the 
demand  for  which  he  was  sued.  It  cannot  be  denied,  that,  in  this 
case,  the  <<  sentence  "  or  judgment  is  conformable  to  the  proceedings, 
so  far  as  it  acquits  the  defendant  from  the  demand  of  the  United 
States.  The  jv^  in  re,  or  dominion  in  the  thing  sued  for  by  the 
United  States,  is  for  so  much  land,  particularly  described  in  the 
action,  as  the  mode  of  proceeding  in  Louisiana,  or  the  civil  law  of 
Spain,  in  this  particular  still  existing  in  Louisiana,  requires  to  be 
done,  with  a  recital  —  proper  enough,  and  admissible  in  such  actions, 
but  not  necessary  —  of  a  survey  by  Dinsmore,  without  authority  of 
the  plaintiffs,  under  an  alleged  pretended  claim,  ^^  called  the  Maison 
Rouge  claim."  The  answer  of  the  defendant,  after  a  general  denial 
of  all  and  singular  the  allegations  in  the  petition,  except  as  they  are 
thereafter  specially  admitted,  is,  that  "  he  is  the  true  and  lawful  owner 
of  the  tract  of  land  described  in  the  petition,"  with  a  recital  of  his 
purchase  from  Coxe ;  that  he  is  in  possession  of  the  same,  and  has 
made  valuable  improvements;  with  a  prayer  that  he  may  be  dis- 
missed with  costs,  and  that  Coxe,  as  his  warrantor,  may  be  called  to 
appear  and  defend  him  in  the  suit.  The  issue,  then,  according  to  the 
Louisiana  mode  of  proceeding,  or  the  civil  law  of  Spain,  between  the 
United  States  and  King,  was  certain,  positive,  and  respondent  upon 
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ihe  part  of  King  to  what  the  United  States  sned  for,  and  is  no  way 
changed  by  the  intervention  of  Coxe  as  his  warrantor.  That  makes 
another  issue  between  Coxe  and  King,  so  far  as  his  denial  of  King's 
statement  of  his  warranty  to  him ;  but  it  is  not  a  substitute  for  the 
first  issue  between  the  United  States  and  King,  as  to  the  dominion 
x>f  the  land  sued  for.  Coxe,  it  is  true,  comes  in  upon  the  prayer  of 
King,  to  defend  the  suit  as  his  warrantor ;  not,  though,  as  the  court 
here  seems  to  suppose,  exclusively  to  maintain  King's  ownership  of 
the  land  sued  for  as  a  part  of  the  Maison  Rouge  grant ;  for  in  this 
petitory  action  by  the  United  States,  King  might  have  resisted  it  by 
any  equitable  title  other  than  that  which  was  equitable  or  legal  con- 
nected with  that  grant.  But  Sing  asks  that  Coxe  may  be  brought 
in  as  a  party;  that,  ^<  if  this  suit  should  be  decided  against 
him,  he  *  may  have  judgment  against  the  United  States  and  [  *  874  ] 
the  said  Coxe,  for  the  value  of  his  improvements  on  the 
land)  and  a  judgment  against  Coxe  for  the  purchase-money  and  in- 
terest thereon,  from  the  time  of  eviction,"  and  costs  of  suit  In  such 
a  case,  no  error  or  irregularity  in  the  judgment,  in  respect  to  Coxe's 
answer,  can  invalidate  the  finding  upon  the  answer  of  King,  if  the 
latter  can  be  executed  upon  the  thing  sued  for.  In  other  words,  there 
may  be  in  the  civil  law  of  Spain,  upon  which  the  rights  of  the  parties 
in  this  case  exclusively  depend,  distinct  findings  in  the  same  judg- 
ment, without  the  error  of  one  of  them  having  the  effect  to  vacate  the 
other ;  and  in  that  case  it  often  happens  that  one  of  the  findings  in 
the  judgment  is  made  the  subject  of  appeal,  and  that  it  is  reversed 
without  affecting  the  other.  Now,  though  this  may  not  be  done  in 
our  writ  of  error,  what  I  contend  for  is,  that  if,  in  a  writ  of  eiror  in  a 
case  from  Louisiana,  a  judgment  shall  have  distinct  findings,  one  of 
them  expressly  comprehending  and  adjudging  the  subject-matter  of 
the  suit,  we  shall  separate  it  from  the  others  which  we  may  think 
cannot  be  maintained,  and  affirm  the  first,  as  would  be  done  in  the 
courts  of  Louisiana,  when  the  subject-matter  of  rights  claimed  and 
denied  depends  upon  the  Louisiana  law,  or  upon  that  law  which 
existed  there  when  the  parties  to  the  suit  respectively  acquired  their 
rights  in  the  subject-matter  of  the  suit. 

But,  further,  the  language  of  the  judgment,  as  to  the  land  upon 
which  it  is  to  operate,  is  explicit.  It  dismisses  the  petition  of  the 
United  States,  and  quiets  the  defendant  in  the  possession  of  precisely 
that  land,  in  quantity  and  description,  for  which  the  United  States 
sned  him.  Whether  it  was  or  was  not  the  intention  of  the  circuit 
court  to  adjudicate  the  title  to  other  lands,  in  which  the  defendant 
King  has  no  interest,  but  to  which  his  warrantor,  Coxe,  may  have  a 
title,  is  of  no  consequence,  for  both  are  so  discriminated  in  the  indg* 
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ment  that  they  cannot  be  confounded ;  and  were  so,  that  each  miglit 
"-  he  independent  of  the  other,  or,  in  the  language  of  the  civil  law  of 
Spain,  be  firm  and  valid,  from  having  passed  into  a  thing  adjudged 
{cosa  juzgada).  Besides,  such  adjudication  of  a  thing  not  sued  for 
cannot  vitiate  the  judgment  for  the  thing  that  is  sued  for  in  this  case ; 
for,  if  the  former  is  not  valid  only  because  it  is  for  land,  as  this  court 
says,  not  sued  for,  the  other  part  of  the  judgment  in  favor  of  King  is 
valid,  it  being  for  the  very  land  which  was  sued  for.  The  fsLct  that 
King  and  Coxe  claim  dominion  of  parts  of  what  they  say  they  re- 
spectively own,  under  the  same  grant,  and  that  the  court  affirms  their 
rights  under  it,  cannot  render  that  part  of  the  judgment  in  favor  of 

King  less  a  judgment,  because  it  is  for  a  thing  in  contes- 
[  *  875  ]  tation ;  *  and  though  a  part  of  the  Maison  Rouge  grant,  the 

whole  of  that  grant  never  was  so.  It  was  neitiier  so  by  the 
action  brought  by  the  United  States  against  King,  nor  did  it  become 
so  from  the  answer  of  Coxe,  though  that  answer,  as  well  as  the 
answer  of  Sling,  raised  the  question  of  the  validity  of  that  grant,  for 
the  purpose  of  having  it  judicially  determined  whether,  or  not,  it 
gave  to  King  the  dominion  of  the  land  for  which  the  United  States 
sued  him,  as  a  part  of  the  Maison  Rouge  survey.  To  so  much  of 
that  land  or  survey,  snd  to  no  more  of  it,  is  the  judgment  in  favor 
of  £jng  an  affirmation  of  his  ownership,  or  of  Coxe's  right  of  alien- 
ation of  it  to  King.  A  judicial  determination  in  favor  of  the  validily 
of  the  grant  and  survey,  for  any  portion  of  the  latter,  is  a  good 
reason  for  the  United  States,  by  its  proper  functionaries,  to  consider 
that  the  land  embraced  in  the  survey  was  private  property  when 
Louisiana  was  ceded,  or  that  it  was  not  a  part  of  the  public  land 
intended  to  be  conveyed  by  the  treaty  to  the  United  Slates.  But, 
the  validity  of  the  grant  was  not,  nor  can  it  be,  as  the  case  is  in  the 
record,  the  foundation  for  a  judgment  in  favor  of  Coxe  for  all  the 
land  which  he  claims  under  it,  because  the  United  States  had  not 
submitted  to  the  jurisdiction  of  the  court  for  any  such  purpose.  A 
^  definitive  sentence,"  or  judgment,  is  only  valid  when  it  is  given 
against  a  person  subject  to  the  jurisdiction  of  the  judge.  U.  12,  15, 
tit  22,  p.  3.  But  the  United  States  did  submit  itself  to  the  jurisdic- 
tion of  the  court,  for  the  land  for  which  it  sued  King ;  and  the  judg- 
ment acquitting  him  of  that  demand,  is  final  and  conclusive  in  his 
favor  against  the  United  States,  though  it  may  be  reversed  for  error 
in  itself  by  this  court,  upon  a  proper  exception,  and  though  the  exe- 
cution of  it  is  suspended  by  the  cognizance  which  this  court  is  legis* 
latively  empowered  to  take  of  that  ^<  sentence  "  or  judgment  I  say 
legislatively  empowered,  for  tiiat  phrase  indicates  the  extent  and  boun- 
dary of  this  court's  cognizance  of  a  case  in  error.    Until  it  shall  be 
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enlaj^^ed  by  congress,  I  most  think  that  the  court  has  exceeded  it,  in 
this  instance,  by  making  an  erroneous  ^'  division  or  point,"  in  a  judicial 
sentence  containing  two  distinct  ^^  divisions  or  points,"  the  foundation 
for  the  reversal  of  both ;  and  that,  too,  without  an  exception  having 
been  taken  in  the  court  below  to  either  of  them,  to  bring  one  or  the 
other  of  them  up  for  concurrence  in  this  court  K  this  court  means 
to  claim  the  power,  and  to  exercise  it  in  the  review  of  a  judgment, 
by  a  superior  court,  of  an  inferior,  according  to  the  civil  Roman  law. 
Of  as  that  law  was  modified  under  the  Spanish  rule  in  Louisiana,  it 
may  be  done.  But,  in  doing  it  in  this  case,  I  may  be  allowed  to 
dissent  from  my  brethren,  until  some  better  reasons  for  the 
*  exercise  of  such  power  shall  be  given,  than  I  have  yet  [  *876  ] 
heard. 

However,  does  the  language  of  the  judgment  necessarily  embrace 
any  other  land  than  that  which  the  United  States  claim  in  their  pe- 
tition ?  The  inquiry  should  not  alone  be,  whether  the  judgment  may 
not  bear  that  construction,  but  whether  or  not  it  does  not  admit  of 
another,  more  coincident  with  the  case  as  it  is  on  the  record  ^d  ap- 
peared to  be  on  the  Irial,  and  more  in  harmony  with  the  duty  of  the 
judge  who  gave  it,  in  respect  to  the  only  '^  definitive  sentence  "  which, 
under  the  civil  law  of  Spain  as  it  exists  in  Louisiana,  can  be  given 
in  a  suit  for  real  property  where  a  warrantor  appears  to  defend  the 
respondent  to  the  action  in  the  char^M^ter  of  a  plaintifif  in  reconven- 
tion. If  the  judgment  will  bear  such  a  construction,  though  the 
language  of  it  may  not  obviously  show  it,  we  are  bound  to  give  that, 
of  which  it  is  susceptible,  most  favorable  to  its  operative  accuracy,  or 
"  executive  process  for  a  thing  adjudged."  Now  my  reading  of  this 
judgment  is,  that  the  petition  of  the  United  States  is  dismissed,  and 
that  King  is  quieted  in  the  ownership  and  possession  of  the  quantity 
of  land  for  which  the  United  States  sued  him,  on  account  of  the 
court  having  found  the  fact  of  the  validity  of  the  Maison  Rouge 
grant ;  and  that  the  further  declaration  in  the  judgment  in  respect  to 
Coxe's  ownership  of  the  other  lands  in  schedule  A,  and  that  he  is  to 
be  quieted  in  the  ei^oyment  of  them,  is  but  an  inference  firom  the 
court^s  finding,  from  the  proofs  in  the  case,  that  the  Maison  Rouge 
grant  and  survey  were  valid.  That  it  could  not  have  been  the  inten- 
tion of  the  court  to  be  a  judicial  sentence  seems  to  me  certain,  — 
first,  because  the  court  had  disallowed  or  dismissed  Coxe's  plea 
in  reconvention,  by  which  alone  his  title  to  other  lands  than  that 
Bued  for  was  brought  in  question,  and  secondly,  because  the  only 
judgments  which  the  Louisiana  law  permits  to  be  given  in  such  a 
case  axe  the  affirmation  of  his  title  to  ^e  land  by  decreeing  its  owner- 
■bip  to  his  vendee,  or  the  disaffirmation  of  it,  with  a  sentence  against 
VOL.  XVII.  39 
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the  warrantor  for  the  purchase-money,  with  interest  upon  it  from  tiie 
final  eviction,  and  for  the  value  of  the  improvements  and  costs.  Be« 
sides,  in  all  fairness  of  construction,  if  we  consider  the  words  of  the 
judgment  in  connection  with  what,  manifestly,  the  circuit  conrt, 
throughout  the  trial,  thought  was  the  only  issue  before  it,  do  the 
words,  ^that  the  said  Richard  King,  and  the  said  Daniel  W.  Coie, 
warrantor,  be,  and  they  are  hereby,  declared  and  recognized  to  be  the 
lawful  owners  of  the  parts  of  said  grant  held  by  them,  as  described 
in  the  answer  of  the  said  Richard  King  and  in  the  schedule  A,"  im- 
ply an  adjudication  for  more  land  than  that  for  which  King  had 

been  sued,  and  of  which  Coxe  had  been  the  owner,  as 
[  •  877  ]  •described  in  the  schedule,  before  he  sold  it  to  King?     Of 

themselves,  the  words  may ;  but  that  it  was  not  so  meant 
seems  to  me  to  be  certain,  firom  the  dismission  of  the  petition  of  the 
United  States  for  just  the  land  for  which  it  had  sued.  I  have  used  this 
course  of  argument,  however,  in  respect  to  the  judgment,  not  so  much 
for  the  purpose  of  establishing  the  correctness  of  my  own  constmo- 
tion  of  it,  as  to  show,  that,  in  this  court's  review  of  it,  instead  of 
doing  as  it  has  done,  it  should,  in  accordance  with  its  own  well- 
established  rule,  have  made  every  reasonable  presumption  in  favor  of 
its  correctness.  So  the  court  has  done  in  all  previous  cases  where 
that  which  was  equivocal  in  a  judgment  has  not  interfered  with  the 
right  to  a  forced  execution  upon  it  of  the  matter  in  controversy.  And 
so  essential  is  the  propriety  and  policy,  in  jurisprudence,  of  putting 
an  end  to  further  controversy  after  a  judgment  rendered,  though  there 
may  be  surplusage  in  it,  that  no  instance  can  be  found  in  our  books, 
nor  in  the  English  reports,  of  a  judgment  set  aside,  in  a  court  of 
review,  which  distinctly  finds  the  issue  between  the  parties,  on  ac- 
count of  other  matter  in  it,  unless  upon  exceptions  taken  to  the  court's 
ruling  of  the  law  in  the  case  applicable  to  the  issue.  This  I  believe 
to  be  the  only  instance  to  the  contrary,  and  I  cannot  think  it  will 
ever  be  a  precedent  for  another. 

In  the  case  under  consideration,  the  action  was  instituted  by  The 
United  States  against  King,  for  the  recovery  of  a  tract  of  land  in  the 
actual  occupation  of  the  defendant.  The  petition  is  in  the  general 
terms  in  which  such  pleadings  are  usually  framed  in  Louisiana,  and 
avers  the  invalidity  of  the  title  under  which  the  defendant  claims  to 
hold  the  land,  and  the  paramount  legal  title  of  the  United  States. 
The  answer  of  the  defendant  to  this  petition  is  equally  general  in  its 
terms,  and  asserts,  without  any  specification  of  details,  the  validity 
of  his  title,  and  controverts  the  allegations  in  the  petition.  So  faa. 
the  case  is  perfectly  simple,  and,  being  followed  by  a  general  judg- 
ment for  the  defendant,  so  far  as  that  judgment  disaffirms  the  title 
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of  the  United  States  and  ajQirms  that  of  the  defendant,  there  is  no 
ground  upon  which  error  can  be  alleged.  In  such  a  state  of  the  case, 
without  the  intervention  of  the  warrantor,  I  am  warranted  in  saying, 
firom  the  decision  just  read  by  the  chief  justice,  that  the  judgment  of 
this  court  would  have  been  in  favor  of  the  judgment  of  the  circuit 
court.  The  supposed  difficulty,  however,  which  the  case  presents, 
and  which  has  caused  the  reversal  of  the  judgment  of  the  cbcuit 
court,  arises  from  the  circumstance,  that  King  not  only  puts  distinctly 
and  simply  in  issue  the  question  of  title  between  himself  and  the 
United  States,  but  he  vouches,  in  warranty,  Coxe,  firom 
whom  he  *  purchased.  King  was,  by  the  practice  in  Loui-  [  *878  j 
siana,  obliged  to  do  that.  Let  us  for  a  moment  inquire  into 
the  nature  of  that  practice,  and  what  it  is  meant  to  accomplish.  In 
my  opinion,  it  has  a  decisive  and  hostile  bearing  against  the  ground 
taken  by  this  court,  that  the  judgment  of  the  circuit  court  should  be 
reversed  on  account  of  its  supposed  adjudication  of  title  for  more 
land  than  the  United  States  sued  for. 

At  common  law,  as  is  familiar  to  all  of  us,  when  an  action  is 
brought  to  recover  real  estate  which  a  defendant  holds  by  purchase 
from  another,  accompanied  with  a  covenant  of  warranty,  the  defend- 
ant may,  at  his  option,  elect  either  to  give  notice  of  the  pending 
action  to  his  vendor  and  warrantor,  or  to  await  the  result  of  the  suit, 
and,  if  judgment  passes  against  him,  sue  upon  his  covenant  of  war- 
ranty. In  the  first  case,  the  warrantor  may  take  upon  himself  the 
burden  of  the  defence,  if  he  pleases,  or  may  omit  it.  In  either  case, 
notice  of  the  suit  having  been  given  to  him,  he  is  bound  by  the  judg- 
ment. It  is,  nevertheless,  still  necessary  that  an  action  upon  the 
warranty  should  be  brought  against  him  to  enforce  his  personal  lia- 
bility. And  upon  proof  that  he  had  notice  of  the  first  suit,  the  judg- 
ment against  his  vendee  will  be  conclusive  evidence  against  him  of 
the  breach  of  his  covenant. 

If  no  such  notice  of  the  first  suit  be  given  to  him,  he  may,  in  an 
action  on  the  covenant,  controvert  the  title  of  the  original  plaintiiF, 
and  require  fiill  proof  of  it  to  fix  his  liability.  In  all  cases,  however, 
the  responsibility  of  the  warrantor  is  judicially  settled  in  the  second 
suit. 

The  Louisiana  law  seeks  to  accomplish  precisely  the  same  results 
by  a  speedier  process.  It  permits  the  defendant  to  call,  in  warranty, 
the  party  firom  whom  he  derives  title.  The  warrantor  may  forthwith 
appear  in  court  as  a  party,  and  in  his  own  name  defend  the  suit. 
Notwithstanding  this,  however,  no  judgment  is  entered  against  him 
at  the  suit  of  the  original  plaintiff;  but  in  case  he  shall  be  adjudged 
entitled  to  the  property  in  contestation,  a  second  judgment  is  entered 
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Bimaltaneou&ly,  in  favor  of  the  original  defendant,  against  his  war- 
raiitos* 

This  subject  was  fully  discussed  in  this  case  at  our  last  term ;  but 
as  I  have  remarked  before,  we  have  no  report  either  of  the  argument 
or  the  decision*  I  depend  upon  my  own  notes  of  that  argument,  and 
upon  those  of  Mr.  Coxe,  of  counsel  in  the  case,  from  which  I  have 
derived  much  information.  In  my  view,  however,  of  the  Louisiana 
law  and  practice,  it  is  clear  that  the  original  proceedings  and  plead- 
ings between  the  original  parties  to  the  suit  remain  as  they  wexe 
before  the  intervention  of  the  warrantor,  and  the  defence  interposed 
by  the  warrantor  cannot  be  made  the  foundation  of  any  judgment  to 

be  rendered  in  favor  of  the  plaintiff  in  the  original  action. 
[  *  879  ]  *  If  this  view  of  the  matter  be  correct,  in  giving  judgment 
in  fav(»r  of  King  against  the  United  States,  the  circuit  court 
was  necessarily  limited  to  the  pleadings  between  the  parties.  And 
so  this  court  regarded  the  question  at  the  last  term ;  tot  although 
Coxe,  in  the  defence  interposed  by  him,  sets  up  a  claim  to  a  laiger 
portion  of  the  entire  Maison  Rouge  grant,  and  although  this  court, 
when  this  case  first  came  before  it,  considered  that  the  controversy 
was  thus  enlarged  so  as  to  comprehend  this  addition  to  the  subject- 
matter  involved,  and  that  Coxe  became  answerable  to  a  judgment 
coextensive  with  his  claim,  yet  we  were  all  satisfied,  at  the  last  term, 
that  in  this  we  had,  as  in  other  respects,  misapprehended  the  local 
law,  and  the  majority  of  the  court  now  —  as  it  ought  to  have  done 
before,  as  I  then  thought — have  confined  us  within  our  legitimate 
limits,  and  restricted  the  judgment  to  King  alone,  and  to  the  pnq)- 
erty  described  in  the  petition.  It  would  seem  necessarily  to  follow, 
firom  this  view  of  the  case,  that,  in  our  consideration  of  the  judgment 
of  the  circuit  court,  we  ought  to  be  restricted  to  the  matters  put  in 
issue  by  the  pleadings  between  the  original  parties. 

In  this  aspect  of  the  case,  the  grounds  upon  which  the  present 
decision  is  made  to  rest,  in  the  opinion  of  the  court,  are  wholly  dehors 
the  record. 

Be  this,  however,  as  it  may,  this  point  in  the  case,  so  vital  in  the 
view  taken  by  the  majority  of  the  court,  has  not  been  argued  by 
counsel  on  either  side.  Nor  is  it  considered  distinctly  and  independ- 
ently in  the  opinion  of  the  court  In  the  absence  of  both,  I  am  not 
disposed  to  pass  any  definite  judgment  It  is  a  point,  however, 
which  must.be  surmounted  or  avoided  to  warrant  the  judgment  just 
given  by  this  court 

But  it  is  said  that  Coxe's  acceptance  of  a  league  square  was  an 
extinguishment  to  any  other  portion  of  the  land,  and  that  there  was 
error  because  it  is  not  so  declared  in  the  judgment   This  is  certainly 
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a  matter  dehors  the  record.  Nothing  concerning  it  is  either  on  the 
face  of  the  judgment  or  in  the  bills  of  exceptions*  It  is  not  in  any 
way  before  this  court,  by  any  principle  or  rule  of  practice  known  to 
this  court  or  any  other  court  having  the  power  to  reverse,  upon  writs 
of  error,  the  judgments  of  inferior  courts.  Some  correspondence  in 
regard  to  it  is  found,  like  Oirod's  pamphlet,  in  the  mass  of  documents 
improperly  sent  up  with  the  record ;  but  we  have  no  means  of  know- 
ing whether  or  not  it  is  the  whole  of  the  correspondence.  I  repeat, 
we  cannot  consider  it  by  any  known  rule  of  judicial  proceeding. 
Suppose  it,  however,  to  be  before  us  for  examination ;  can  it  be  con- 
tended that  the  acceptance  of  this  league  square  by  Mr.  Coxe  was 
an  extinguishment  of  his  claim  to  the  rest  of  the  land  in 
*the  grant,  if  that  were  otherwise  valid,  or  that  it  annulled  [  *  880  ] 
the  conveyance  to  King  made  by  Coxe  loiig  before  the 
patent  for  the  league  square  ?  The  act  of  congress  of  the  29th  of 
April,  1816,  confirmed  all  claims  recognized  as  complete  grants  in  the 
report  of  the  commissioners  appointed  under  the  act  of  the  3d  of 
March,  1807,  and  authorized  a  patent  to  be  issued  therefor ;  snd  the 
Maison  Rouge  claim  had  been  so  recognized  and  reported ;  but  it 
was  provided  that  under  "  no  one  claim  shall  any  person  or  persons 
be  entitled,  imder  tlus  act,  to  more  than  the  quantity  contained  in  a 
league  square."  Had  no  stipulation  been  made  with  Mr.  Coxe  when 
he  received  this  patent,  his  right  to  any  further  quantity  would  not, 
by  the  language  of  this  law,  have  been  lessened  or  impaired.  It  did 
not,  nor  was  it  meant  to,  impair  the  quantity  assumed  by  the  United 
States  in  the  treaty  of  cession  of  Louisiana,  by  which  all  the  inhabi- 
tants were  protected  and  maintained  in  the  enjoyment  of  their  whole 
property.  And  if  it  had  been  so  meant,  I  do  not  think  that  I  venture 
any  thing  which  will  not  be  acquiesced  in  by  my  associates  in  this 
court,  when  the  subject  shall  be  fully  examined,  in  saying,  that  con- 
gress cannot  constitutionally  pass  an  act  taking  from  the  inhabitants 
of  Louisiana,  or  those  of  any  other  purchased  territory  now  making 
a  part  of  the  United  States,  any  property  guaranteed  to  them,  their 
descendants  or  assigns,  by  treaty,  so  as  to  exclude  them  from  having 
their  rights  to  the  whole  of  what  they  claim  judicially  ascertained. 
A  treaty  is  the  supreme  law  of  the  land,  and  it  limits  the  legislation 
of  congress  to  the  fulfilment  of  all  of  its  provisions,  to  the  fullest  ex- 
tent of  them,  and  not  for  less  or  a  part  of  what  individuals  have  a 
right  to  claim  under  it  as  property,  but  for  the  whole.  And  what 
that  whole  may  be,  where  there  is  a  dispute  about  it  between  the 
United  States  and  those  claiming,  can  only,  under  our  system,  be 
judicially  ascertained  and  determined,  unless,  by  the  treaty  or  by  the 
consent  of  the  claimants,  some  other  mode  of  determining  the  right  has 
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been  agreed  upon.  But  if  this  were  not  so,  in  this  case  there  cannot 
be  a  doubt ;  for  before  Ck>xe  accepted  the  patent  for  a  league  square, 
he  made  an  inquiry  what  effect  his  acceptance  would  have  upon 
his  claim,  and  he  was  assured  at  the  general  land-office,  acting  under 
the  instructions  of  the  attorney-general,  that  it  did  not  preclude  him 
from  seeking  the  recognition  or  confirmation  of  his  entire  claim  by 
congress  or  the  courts  of  the  country, 

I  will  now  consider,  as  briefly  as  I  can,  the  only  other  error  assigned 
by  the  majority  of  the  court  on  this  judgment  It  is,  that  the  circuit 
court  adjudicated  the  instrument  executed  by  the  Baron  de  Caronde- 
let,  on  the  30th  June,  1797,  to  be  a  grant  to  the  Marquis  de 
[  •  881  ]  Maison  Rouge.  This  is  surely  not  an  *  error  brought  before 
this  court  by  a  proper  exception,  and  more,  it  is  not  an  error 
apparent  upon  the  record.  It  not  only  is  not  in  any  bill  of  exceptions, 
but  it  is  not  a  ruling  of  the  circuit  court  which  was  at  any  time 
formally  objected  to,  directly  or  indirectly,  in  the  court  below.  K  it 
is  an  error,  it  exists  in  the  language  and  office  of  the  judgment  itself,— 
nowhere  else. 

Accurately  speaking,  this  is  not  the  judgment  of  the  circuit 
court  upon  the  issue  made  and  submitted  by  the  pleadings.  It 
is  the  reason  or  cause  assigned  for  the  judgment  The  prayer  in 
the  petition  of  the  United  States  is,  that  they  may  "  be  decreed, 
by  a  judgment  of  this  honorable  court,  to  be  the  irue  and  lawful 
owners  of  the  aforesaid  land  and  premises."  The  judgment  res}>on- 
sive  to  this  prayer  is,  that  <^  King,  the  defendant,  and  Coxe,  the  war- 
rantor, are  declared  and  recognized  to  be  the  lawful  owners,'^  and 
are  to  be  quieted  in  the  ownership  and  possession  of  the  same.  The 
portion,  therefore,  of  the  decree  now  excepted  to  is  a  reason  of  the 
court  for  rendering  such  judgment  It  is  no  necessary  part  of  the 
issue  submitted  for  adjudication,  or  of  the  judgment  actually  given. 
As  a  reason  of  the  court,  it  is  mere  surplusage,  and  can  be  altogether 
rejected  without  affecting  the  validity  of  the  judgment.  It  is  well 
settled,  that,  if  a  judgment  be  defective  in  form,  yet  if  it  follows  and 
is  responsive  to  the  issue,  and  is  substantially  right  in  that  respect, 
neither  such  defect,  nor  any  surplusage  contained  in  it,  is  a  ground 
for  error.  Moore  v,  Tracy,  7  Wend.  229 ;  Buckfield  t?.  Gorbam,  6 
Mass.  447 ;  Brown  v.  Chase,  4  Mass.  436 ;  Deering  v.  Halbert,  2  Lit- 
teU,  292 ;  Todd  v.  Potter,  1  Day,  238.  In  Louisiana,  in  the  case  of 
Keene  v.  McDonough,  8  Louisiana,  187,  it  is  said :  ^^  An  erroneous 
reason,  given  in  a  judgment  which  is  correct  in  itself,  is  no  ground 
for  reversal."  In  any  event,  the  reasoning  of  the  court  on  which  it 
either  partially  or  wholly  puts  its  judgment,  even  if  incorrect,  can 
only  form  the  ground  of  an  exception  to  be  submitted  to  the  court 
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below ;  and  if  there  persisted  in,  must  be  made  the  foundation  of  a 
bill  of  exceptions  to  be  revised  by  this  court.  No  exception  what- 
ever was  taken  to  this  portion  of  the  judgment,  or  reasoning  of  the 
circuit  court.  / 

If^  however,  the  declaration,  or  decree  embraced  in  the  judgment, 
is  an  essential  and  necessary  part  of  it,  can  it  be  revised  by  this 
court  ?  It  is  the  assertion  of  a  fact,  depending  exclusively  upon  the 
performance  by  the  grantee  of  the  conditions  of  the  grant,  and  upon 
the  laws  and  usages  of  Spain,  in  cases  where  such  insixuments 
were  issued  and  such  conditions  performed.  Whether  or  not  this 
fact  was  established  is,  as  I  have  already  shown,  a  matter  belonging 
to  the  circuit  court  exclusively  to  decide.  That  court  had  before  it 
the  evidence  of  the  performance  of  the  conditions  of  the 
grant,  and  of  the  laws  *  and  usages  of  Spain  in  regard  to  [  *  882  ] 
it,  We  have  not.  Nay,  more,  we  are  bound  to  presume 
that  this  judgment  was  right,  so  far  as  it  did  or  could,  by  any  pos- 
sibility, depend  upon  a  matter  of  fact.  Every  matter  of  fact  neces- 
sary to  sustain  it  wiH  be  presumed  to  have  been  proved,  and  will 
be  taken  by  this  court  to  have  been  fully  proved  in  the  circuit  court. 
This  is  a  principle  too  well  settled,  alike  by  the  common  law  and  the 
law  of  Louisiana,  to  need  discussion.  Campbell  v.  Patterson,  7  Ver- 
mont, 89 ;  Butler  v.  Despalir,  12  Martin,  304 ;  Mitchell  v.  White,  6 
New  Series,  409 ;  Hill  v.  Tuzzine,  1  New  Series,  599 ;  Piedbas  v- 
Milne,  2  New  Series,  537,  also  265 ;  Miller  v.  Whittier,  6  Louisiana, 
72 ;  Love  v.  Banks,  3  Louisiana,  481. 

And  in  the  case  of  Carroll  v.  Peake,  1  Pet.  18,  this  court  said,  in 
the  absence  of  proof  to  the  contrary,  if  any  possible  state  of  the 
case  can  be  imagined,  or  any  amount  of  testimony  supposed,  neces- 
sary to  sustain  the  opinion  of  the  circuit  court,  this  court  will  assume 
that  such  a  state  of  the  case  existed,  and  that  such  evidence  was  of- 
fered on  the  trial.  Whether  or  not  this  is  a  complete  <^  title  in  form '' 
under  the  Spanish  law,  as  it  existed  in  1797,  and  whether  the  condi- 
tions contained  in  it  (supposing  the  performance  of  them  to  be 
necessary  to  its  validity)  were  performed,  are  purely  matters  of  fact, 
depending  upon  evidence  which  was  before  the  circuit  court.  We 
ought,  and  are  bound,  to  presume  they  were  legally  and  conclusively 
established  by  that  evidence.  If  so,  the  decree  and  judgment  of  the 
circuit  court  were  free  from  error,  and  should  be  so  affirmed  by  this 
tribunaL 

I  think  I  may  say,  that  no  error  assigned,  either  in  the  record  or  by 
a  majority  of  this  court,  in  behalf  of  the  United  States,  has  been 
sustained.  In  my  opinion,  if  the  case  could  be  justly  decided  now, 
a  judgment  of  affirmance  should  be  entered.    I  wish  sincerely  that 
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I  could,  consistently  with  what  I  have  felt  myself  bound  to  do,  dose 
my  remarks  upon  the  course  pursued  by  a  majority  of  the  court  in 
this  case  with  what  I  have  said.     Something  remains  to  be  done. 

In  the  opinion  expressed  by  the  majority  of  the  court,  they  have 
deemed  it  proper  to  discuss  the  validity  of  the  Maison  Rouge  grant, 
as  if  it  were  not  affected  in  any  way  by  the  facts  ascertained  in  the 
judgment  of  the  court  below,  and  as  if  in  every  aspect,  whether  of 
fact  as  to  the  performance  of  the  condition,  or  of  legal  effect  accord- 
ing to  the  law  and  usages  of  Spain,  its  validity  was  here  before  us 
for  examination  and  adjudication.  This  course  I  deem  at  variance 
with  the  settled  law  and  practice  of  this  court.  But  as  I  regard  the 
grant  to  be  clearly  valid,  and  the  opinion  now  given  by  the  majority 
of  this  court  against  it  as  of  the  highest  importance  to  one 
[  *  883  ]  of  the  States  *  of  this  Union,  and  to  a  large  portion  of  its 
people,  I  will  submit  the  grounds  on  which  I  think  that  the 
circuit  court  in  Louisiana  properly  adjudged  the  grant  of  the  20th 
June,  1797,  to  the  Marquis  de  Maison  Rouge,  to  be  valid,  legal,  and 
complete. 

Under  the  royal  order  of  the  24th  August,  1774,  the  governor  of 
Louisiana  had  the  amplest  powers  to  grant  lands,  without  limita- 
tion as  to  quantity,  and  without  the  necessity  of  a  confirmation  by 
the  Spanish  government  This  power  existed  undiminished  until 
the  royal  order  of  22d  October,  1798,  when  it  was  conferred  on  the 
intendant.  2  White's  New  Recopilacion,  245 ;  United  States  v.  Ar- 
redondo,  6  Pet.  727 ;  United  States  v.  Clarke,  8  Pet  452. 

After  the  treaty  of  the  17th  of  October,  1795,'  between  the  United 
States  and  Spain,  by  which  the  latter  government  relinquished  its 
claim  to  the  territory  on  the  eastern  side  of  the  Mississippi  north  of 
the  31st  degree  of  latitude,  so  that  the  settlements  of  the  United 
States  were  rapidly  approaching  the  inhabited  portions  of  Louisiana, 
it  became,  even  more  than  had  been  previously  the  case,  an  object 
of  Spanish  policy  to  promote  the  establishment  of  colonies  of  Euro- 
pean emigrants  on  the  outposts  of  Louisiana,  and  to  encourage  the 
cultivation  of  wheat,  so  as  to  supply  its  inhabitants,  and  make  th^n 
independent  of  the  people  of  the  United  States  for  that  food.  At 
no  period  of  Spanish  colonization  was  the  disposal  of  the  public 
lands  a  source  of  revenue,  as  ours  have  been  in  the  United  States. 
Conditions  of  settlement  on  the  performance  of  other  stipulations 
were  imposed,  but  in  no  instance  was  the  payment  of  money  exacted, 
except  in  a  few  cases  in  Florida,  where  grants  of  land  were  permitted 
by  the  king  to  be  made  by  the  Indians  to  individuals  for  depreda- 

tions  upon  the  latter.     But  money  for  the  king's  revenue,  or  for  colo- 
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nial  ptirposes,  was  never  exacted  in  payment  for  lands  granted.  The 
land  granted  was  usually  limited  in  quantity,  but  varied  according 
to  the  objects  for  which  the  grant  was  made.  Several  cases  deter* 
mined  in  this  court  exhibit  the  ratification  by  it  of  grants  made  by 
the  Spanish  governors  of  Florida  and  Louisiana,  from  a  few  acres 
to  hundreds  of  thousands  of  acres.  Every  kind  of  consideration  for 
them  is  also  exhibited.  Sometimes  the  settlement  and  cultivation 
by  the  grantee  himself ;  sometimes  by  settlers  to  be  introduced  by 
him  ;  at  other  times,  the  constr action  of  mills,  or  the  establishment 
of  large  grazing  farms ;  again,  a  reward  for  military  services ;  some- 
times the  liquidation  and  settlement  of  previously  existing  contracts. 
Of  all  these  considerations,  and  of  many  others,  which  were  the 
foundation  of  grants  of  land  by  the  Spanish  governor,  the  records  of 
iMs  court  afford  ample  evidence. 

•  In  this  state  of  the  country,  and  under  that  system  of  [  *  884  ] 
policy,  the  Spanish  governor,  Carondeletj  made  a  contract 
on  the  17th  of  March,  1795,  with  the  Marquis  de  Maison  Rouge,  a 
French  emigrant,  then  lately  arrived  in  the  colony.  The  object  of  it 
was  to  establish  a  colony  of  European  emigrants  on  the  Washita 
River,  to  cultivate  wheat,  and  to  erect  mills  for  manufacturing  flour. 
The  Spanish  government  agreed  to  pay  in  money  two  hundred  dol- 
lars for  every  family  of  two  persons,  four  hundred  for  those  having 
four  laborers,  and  one  hundred  for  those  having  one  useful  laborer. 
It  also  agreed  to  facilitate  their  passage  to  the  place  of  settlement, 
supply  them  with  provisions,  to  pay  for  the  transportation  of  them 
and  their  luggage,  when  they  came  by  sea  to  New  Orleans,  and  to 
grant  to  every  family  containing  two  white  persons  fit  for  agriculture 
four  hundred  arpens  of  land,  and  a  corresponding  proportion  for  more 
or  less.     In  the  outset,  the  number  of  families  was  limited  to  thirty. 

The  contract  of  March,  1796,  was  designed  to  be  the  beginning  of 
a  national  policy,  deemed  by  the  Spanish  government,  and  its  repre- 
sentatives in  Louisiana,  essential  to  the  independence  of  that  prov- 
ince, and  to  the  preservation  of  other  territories  of  Spain  still  further 
Bouth.  The  government,  therefore,  undertook  to  defray  all  the  ex- 
penses of  its  commencement,  knowing  that,  after  the  settiement  of 
thirty  families  in  a  wilderness,  others  would  be  induced  to  migrate 
to  it,  paying  their  own  way,  on  account  of  that  security  which  first 
settlers  always  give  to  new  lands.  The  Marquis  de  Maison  Rouge 
stipulated  for  nothing  to  be  performed  on  his  part  but  the  introduc- 
tion of  thirty  emigrant  families  into  the  province.  Every  other  term 
of  the  agreement  is  to  be  performed  by  the  Spanish  government.  The 
inspection  of  it,  at  pages  58  and  103  of  the  record,  will  show  that 
all  the  onerous  stipulations  were  on  the  part  of  the  Spanish  authori« 
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ties,  but  none  of  them  could  in  any  way,  or  by  any  construction  of 
it,  result  in  any  pecuniary  gain  to  M aison  Rouge.  Guides,  and  pro- 
Yisions,  expenses  of  transportation,  and  grants  of  land  and  money, 
were  to  be  furnished,  given,  paid,  and  made  to  the  emigrants.  Not 
a  dollar  was  to  be  paid  to  the  marquis.  The  contract  does  not  give  him 
an  acre  of  land.  Not  the  smallest  benefit  from  it  was  to  come  to  him. 
The  intendant.  Morales,  a  man  of  vigorous  character,  and  strict  in 
his  administration  of  the  colonial  finances,  did  not  approve  of  the 
Baron  de  Carondelet's  mode  of  colonization  in  his  contract  with 
Maison  Rouge,  on  account  of  the  expenditures  to  which  it  led;  but  at 
the  same  time  expresses  his  opinion,  that  it  was  the  policy  of  the 

Spanish  government  to  "have  an  extensive  settlement  on 
[  •  885  ]  the  Washita,  to  protect  the  possession  *  of  the  kingdom  of 

Mexico."  But  Carondelef  s  contract  with  Maison  RougCi 
for  the  settlement  of  the  thirty  families,  had  received  the  royal  sanc- 
tion as  early  as  July,  1795.  The  burden  of  it,  except  so  far  as  the 
services  of  the  marquis  had  aided  in  its  accomplishment,  had  fallen 
on  the  Spanish  government.  The  literal  compliance  with  it  had  been 
nearly  fulfilled  by  the  settlement  of  the  thirty  families,  and  the  import 
tance  of  the  extension  of  such  settlements  became  more  apparent 
after  two  years  had  passed,  as  Morales  acknowledged,  than  it  had 
been  when  the  policy  was  first  adopted.  It  was  then  that  the  Baron 
de  Carondelet  recollected  the  unrewarded  services  of  Maison  Rouge, 
that  he  was  a  noble  emigr^j  impoverished  and  driven  firom  France 
by  the  Revolution,  —  and,  no  doubt,  excited  by  the  success  of  his 
policy,  in  his  first  experiment  in  colonizing  the  Washita  under  the 
personal  agency  of  the  marquis,  determined  to  extend  it,  by  makiiig 
a  large  grant  of  land  to  him;  which  policy  he  was  to  carry  out  on 
his  own  account,  at  his  own  expense,  and  for  his  own  benefit.  The 
language  of  the  grant  is :  "  Forasmuch  as  the  Marquis  de  Maison 
Rouge  is  near  completing  the  establishment  of  the  Washita,  which 
he  was  authorized  to  make  for  thirty  families  by  the  royal  order  of 
July  14,  1795,  and  desirous  to  remove,  for  the  future,  all  doubt 
respecting  other  families  or  new  colonists  who  may  come  to  estab- 
lish themselves,  we  destine  and  appropriate  conclusively  for  the 
establishment  of  the  aforesaid  Marquis  de  Maison  Rouge,  by  virtue 
of  the  powers  granted  us  by  the  king,  the  thirty  superficial  leagues 
marked  in  the  plan  annexed  to  the  head  of  this  instrument,  with  the 
limits  and  boundaries  designated,  with  our  approbation,  by  the  sur- 
veyor, Don  Carlos  Lareau  Trudeau,  under  the  terms  stipulated  and 
contracted  for  by  the  said  Marquis  de  Maison  Rouge."  This  grant 
was  made  on  the  20th  June,  1797,  eleven  days  after  the  letter  of  the 
9th  June  from  Morales  to  the  Marquis  de  Maison  Rouge,  (recordi 
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p.  24,)  in  which  the  intendant,  after  refasing  to  alter  a  previous  de- 
cision concerning  the  payment  of  money  to  some  of  the  marquis's 
emigrants,  under  the  contract  of  1795,  says :  "  I  doubt  not  that  your 
intentions  are  the  best  for  the  interest  of  my  august  sovereign  ;  that 
with  this  object,  besides  the  convenience  of  living  under  his  wise 
laws,  you  formed  your  plan,  and  I  cannot  disguise  my  belief,  that  it 
would  be  very  useful  for  Spain  to  plant  an  extensive  settlement  on 
the  Washita,  to  protect  the  possession  of  the  kingdom  of  Mexico ; 
but  I  cannot  admit,  with  all  his  reasoning,  that  your  project  will  be 
the  best  and  most  advantageous  to  effect  that  purpose ;  far  from  it. 
I  entertain  the  opinion,  that,  if  the  government  desire  to  benefit  by 
the  present  circumstances,  they  can  accomplish  their  ends 
•  without  great  expense."    It  may  be  reasonably  concluded,  [  *  886  ] 
that  the  extract  firom  the  letter  of  Morales  was  in  reply  to 
one  firom  Maison  Rouge,  concerning  the  contract  of  1795.  The  inter- 
nal evidence  warrants  such  an  inference.     And,  as  it  shows  a  differ- 
ence of  opinion  between  the  intendant  and  the  Baron  de  Carondelet 
concerning  the  mode  of  colonization,  and  the  disapproval  by  the 
former  of  the  manner  in  which  the  latter  had  carried  out  that  policy 
in  his  contract  with  Maison  Rouge,  both  of  them,  however,  acknowl- 
edging the  wisdom  and  necessity  of  such  policy,  though  differing 
upon  whom  the  expense  of  it  should  fall,  we  have  the  motives  and 
the  reason  for  Carondelet's  grant  to  the  marquis.     Further,  the  grant 
in  quantity,  two  hundred  thousand  arpens,  was  not  more  than  enough 
for  five  hundred  families,  at  the  rate  of  allowance  fixed  by  the  con-- 
tract  of  1795.     It  could  only  become  valuable  to  the  marquis  by 
being  colonized  by  him.     The  genersd  policy  on  which  it  was  made 
justifies  the  extent  of  the  grant,  and  shows  the  strong  desire  of  the 
government  to  extend  and  promote  the  settlement  on  the  Washita, 
without  incurring  the  expense  of  the  previous  arrangement.     It  was 
^well  known,  before  the  contract  of  1795  was  made  with  Maison 
Rouge,  and  firom  the  execution  of  it  by  him,  that  settlers  could  not 
be  induced  to  fix  their  residences  in  such  a  wilderness  then,  without 
gratuities  of  land  and  money,  and  their  transportation  being  paid. 
These  were  to  be  borne,  therefore,  by  the  marquis.     It  is  not  at  all 
improbable,  if  his  life  had  been  spared  to  coiry  out  his  design,  that 
the  cost  of  it  would  have  left  him  but  a  small  part  of  what  at  first 
seems,  firom  the  magnitude  of  the  grant,  to  be  a  principality.     Time 
only  has  ever  repaid  the  actual  cost  of  colonization ;  but  individual 
settlers  in  new  countries,  when  not  disturbed  by  wars,  or  destroyed 
by  savages,  have  commonly  gathered  firuits  for  themselves  and  for 
their  posterity.     Still,  the  grant  was  an  inducement  for  the  marquis 
to  attempt  to  colonize  it.     The  man  who  has  fallen  firom  a  high 
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estate  into  nothing,  seizes  upon  ventures  to  regain  his  elevation,  and 
the  greater  the  risk  he  may  run  and  overcome,  the  greater  will  be  his 
pride  at  his  reexaltation,  or,  if  of  another  temper,  his  thankfulness  to 
Providence  for  his  success. 

I  cannot  help  thinking,  too,  that  there  is  a  caution  in  the  terms  of 
the  grant,  if  taken  in  connection  with  the  contract  of  1795,  very 
much  in  favor  of  its  validity.  As  that  contract  did,  it  guards  against 
the  introduction  of  American  settlers,  which,  under  the  former,  the 
government  had  been  able  to  prevent,  by  making  its  payments  and 
grants  of  land  only  on  proof  that  the  families  or  emigrants  had  come 
from  Europe.  And  it  not  only  forbids  any  interference  wilii 
[  •  887  ]  the  previous  settlers  within  the  *  grant,  who  held  by  **  title 
in  form,"  or  by  virtue  of  a  fresh  commission,  but  imposes 
on  the  marquis  an  obligation  "  to  maintain  and  support  them  in  all 
their  rights,"  that  is,  titles  made  and  granted  to  other  persons  within 
the  region  comprehended  in  the  figurative  plan  of  Trudeau,  just  as 
that  grant  was  made  to  the  marquis,  and  which,  when  they  were 
found  to  exist,  the  marquis  was  permitted  to  have  land  elsewhere,  in 
equal  quantities. 

Hitherto,  I  have  endeavored  to  show,  in  this  part  of  the  case,  — 
made  so,  however,  only  by  the  decision  of  the  majority  of  the  court, — 
that  the  grant  was  authentic  and  genuine,  from  the  internal  evidence 
in  it  connected  with  that  of  the  contract  of  1795,  and  from  the  ser- 
vices of  the  marquis  in  fulfilling  that  contract,  in  conformity  with  the 
national  policy  of  Spain  in  respect  to  settlers  on  the  Washita.  Bat 
I  have  done  so  more  for  the  purpose  of  showing  its  reasonableness, 
and  to  resist  suggestions  against  it,  than  with  any  intention  of  rely- 
ing upon  it  myself,  exclusively,  as  conclusive  of  the  fact  of  the  execu- 
tion of  the  grant  by  Carondelet,  with  the  figurative  plan  of  Trudeau 
contemporarily  annexed ;  for  the  execution  of  the  grant  is  proved  by 
the  witness,  Tessier,  just  as  the  law  of  Louisiana  or  the  civil  law  of 
Spain  required  that  it  should  be,  for  the  purpose  of  verifying,  in  the 
trial  of  a  suit,  any  instrument  (jsscritwa)  upon  which  a  party  in  it 
relies  for  establishment  of  his  right. 

An  instrument  of  writing  (escritv/ra)  is  every  deed  that  is  made  by 
the  hand  of  a  public  escribano,  or  notary  of  a  corporation,  or  council, 
(concejoy)  or  sealed  with  the  seal  of  the  king,  or  other  authorized 
"  person."  L.  1,  tit.  18,  p.  3.  "  Hence  arise  the  two  kinds  which  pro- 
duce full  faith  and  full  proof;  one  public,  made  by  the  escribano  or 
notary,  with  the  solemnities  prescribed  by  laws;"  "another  authentic, 
which  is  that  sealed  by  the  king,  bishops,  prelates,  and  great  men  of 
the  kingdom."  Either  of  these  is,  in  suits,  judicially  proved,  when 
fluch  as  are  distinctively  "  public  "  are  signed  by  a  "  public  escribano/^ 
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when  it  is  not  wanting  in  any  required  solemnity,  and  when  the  deed 
or  original  is  confirmed  by  the  register  or  protocol,  in  the  escribano's 
records ;  and  when  the  deed  is  of  that  denomination  called  "  authentic," 
from  being  signed  by  the  king,  or  an  officer  authorized  by  the  royal 
order  of  the  king,  special  or  general,  the  proof  of  such  signature,  and 
the  instrument  having  a  proper  seal,  establishes  it,  without  any  refer- 
ence to  the  protocol  of  it,  in  the  public  archives,  when  it  appears 
that  the  protocol,  or  order  for  it,  has  been  lost,  or  is  beyond  the  juris- 
diction of  the  court,  so  that  the  conformity  between  the 
original  and  the  protocol  cannot  be  ascertained  by  *the  pro-  [  *  888  ] 
cess  of  the  court  It  must  be  recollected,  that  the  deed  given 
to  the  party  is  the  original,  though  taken  from  the  register  or  protocol ; 
and  that^  in  the  law  of  Louisiana,  or  civil  law  of  Spain,  a  copy,  or 
trasladoy  is  the  transcript  from  that  original. 

Now,  it  is  by  just  such  proof  as  I  have  mentioned,  that  the  grant 
to  the  Marquis  de  Maison  Rouge  has  been  established  in  this  case, 
as  an  authentic  original,  proved  not  by  one  witness  only,  but  by  two, 
with  a  positiveness  of  declaration  and  knowledge  of  the  fact  of  the 
signatures  to  the  grant  that  cannot  be  made  stronger.  Mr.  Dubigny, 
secretsLry  of  state  for  Louisiana,  pp.  53,  54,  of  the  record,  says,  that 
^  he  recognizes  the  signatures  'to  the  deed'  of  the  aforesaid  Baron  de 
Carondelet,  and  of  Don  Andres  Lopez  Armesto,  the  secretary  of  the 
government  of  Louisiana,  as  genuine,  and  of  the  proper  handwriting 
of  these  persons  respectively;  that  the  said  instrument  is  in  the  hand- 
writing of  Charles  Tessier,  Esq.,  of  Baton  Rouge,  who  was  then 
first  clerk  in  the  secretary's  office ; "  and  he  ''  moreover  declares,  that 
he  had  a  knowledge  thereof  about  the  time  it  was  issued,  and  that 
it,  the  grant,  was  a  maker  of  public  notoriety."  This  affidavit  was 
made  by  Mr.  Dubigny  in  1824,  before  Gralvin  Prual,  Esq.,  a  justice  of 
the  peace  for  the  city  of  New  Orleans.  Nineteen  years  afterwards, 
on  the  22d  of  May,  1843,  Charles  Tessier,  Esq.,  the  same  person 
mentioned  by  Mr.  Dubigny,  is  examined  in  this  case,  by  virtue  of  a 
commission  for  that  purpose  issued  by  the  circuit  court,  and  he  says, 
in  answer  to  the  direct  interrogatories  put  to  him  repeating  the  same 
also  to  the  cross-interrogatories,  without  deviation  or  alteration,  ex- 
cept in  other  particulars,  showing  his  forbearance  in  speaking  of  the 
transaction  after  such  a  lapse  of  time,  he  says  that  '^  he  is  above 
sixty-seven  years  of  age ;  that  he  was  a  native  of  Louisiana,  that  he 
was,  when  the  grant  was  made,  principal  clerk  in  the  office  of  the 
Spanish  government  for  making  grants  of  land ;  and  that  he  is  now 
the  judge  of  the  parish  of  East  Baton  Rouge ;  that  the  grant  marked 
A  is  filled  up  in  the  handwriting  of  this  deponent,  who  was  chief 
clerk  of  the  Spanish  government  of  Louisiana  at  the  time,  and  did 
VOL,  xvn.  40 
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the  land-office  business  in  filling  up  grants ;  that  he  is  familiar  with 
the  handwriting  of  the  governor,  Baron  de  Carondelet,  and  of  Don 
Andres  Lopez  Armesto,  secretary  of  the  government ;  the  deponent 
has  often  s^en  them  both  write  and  sign  their  names ;  the  signatures 
of  Governor  Carondelet  and  secretary  Armesto  to  the  document 
A,  are  both  genuine."  What  more  than  the  testimony  of  these  two 
witnesses  —  both  of  unquestioned  cliaracter,  each  in  his  life  signal- 
ized in  their  community  by  holding  offices  of  public  trust 
[  *  889  ]  *  and  confidence — can  be  wanting,  to  establish  the  genuine- 
ness of  the  grant  to  Maison  Rouge  ?  But  there  is  more. 
Tessier  further  says,  that  '^  he  has  a  personal  knowledge  of  the  time 
when  the  said  grant  was  made  and  issued,  because  be  filled  it  up  at 
the  time  of  its  date;  his  knowledge  was  therefore  personal^  as  he 
performed  the  service ;  the  grant  was  not  a  secret,  but  of  public 
notoriety;  that  the  grant  was  denominated  and  considered  a  titulo 
enfirmOj  and  was  such  complete  and  perfect  evidence  of  title  as  not 
to  require  any  other  to  validate  or  strengthen  it;  that  he  was  familiar 
with  the  operations,  forms,  usages,  and  customs  of  the  land  depart- 
ment under  Governor  Carondelet;  and  that  though  he,  at  this  dis- 
tance of  time,  nearly  fifty  years  since,  cannot  recollect  whether  Carlos 
Trudeau's  plan  and  process  verbal  was  or  was  not  before  his  eyes 
when  he  filled  up  the  body  of  the  grant  A,  he  always  obeyed  the 
orders  of  Baron  de  Carondelet,  and  of  the  secretary  of  the  govern- 
ment, Don  Andres  Lopez  Armesto,  and  in  this  instance,  as  in  others, 
performed  his  official  duty."  He  repeats,  to  another  interrogatory, 
'<  that  at  this  distance  of  time,  forty-six  years,  he  is  unable  to  say 
whether  he  had  or  had  not  Trudeau's  figurative  plan  and  process  ver- 
bal before  him ;  but  he  is  certain  he  performed  his  duty,  either  by 
dictation  or  written  instructions  of  his  superiors,  or  by  seeing  the 
document  B,  (Brengier's  copy  of  Trudeau's  figurative  plan,)  though 
he  cannot  say  in  which  of  the  three  respective  modes  he  acted  upon 
the  occasion ;  there  was  a  general  form  of  ordinary  grants,  which 
changed  when  the  grant  was  special,  for  certain  purposes  and  under 
certain  conditions,  and  the  governor  or  secretary  then  usually  dictated 
or  wrote  the  words  of  the  grant,  which  was  afterwards  copied ;  but 
he  cannot  recollect  how  it  was  in  this  instance."  And  in  his  answer 
to  the  cross-interrogatory,  he  says  that,  <'  in  his  answers  to  the  inter- 
rogatories in  chief,  he  has  answered  the  difierent  questions  as  well  as 
he  could,  and  endeavored  to  discriminate  between  their  opinions  and 
his  own  personal  knowledge  of  matters." 

The  proof  of  the  grant,  then  is  positive,  but  suspicion  is  attempted 
to  be  thrown  upon  it  by  the  denial  of  the  fact  it  recites,  that  the 
figurative  plan  of  Trudeau  was  annexed  to  it,  when  it  was  signed  by 
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the  governor.  And  that  denial  rests  upon  Tessier's  forbearing  to 
state  positively  that  it  was  before  him  when  he  fiUed  up  the  grant, 
and  upon  Girod's  pamphlet  and  the  ex  parte  testimony  annexed  to  it. 
Now,  before  any  suspicion  of  the  grant  can  arise  from  Tessier  not 
being  able  to  swear  positively  to  that  fact,  it  must  appear  that  it  was 
in  the  order  of  the  business  of  the  Spanish  land-office,  and  that  it  was 
required  by  the  laws  and  usages  of  Spain  in  Louisiana,  that 
such  *  figurative  plans — ^which,  it  must  be  remembered,  are  [  *  890  ] 
not  actual  surveys,  but  descriptions  of  natural  boundaries  in 
a  grant,  in  conformity  with  which  actual  surveys  were  afterwards  to 
be  made — should  form  a  part  of  that  muniment  of  title  in  the  land- 
office  from  which  the  secretary  made  or  filled  up  the  grant,  and  that 
it  was  not  sufficient  for  such  a  statement  to  be  made  of  it  as  there  is 
in  the  grant  in  this  instance.  I  will  make  no  assertion  upon  this 
point  in  respect  to  what  was  the  practice  in  Louisiana  when  it  was 
a  province  of  Spain ;  but  Florida  land  grants  and  those  of  Louisiana 
were  made  under  royal  orders  of  the  king  of  Spain,  and  I  can  say, 
that  in  our  judicial  affirmation  in  this  court  of  Florida  land  claims^ 
we  have  not  in  any  instance  called  for  a  figurative  plan  in  any  one 
of  them,  but  have  in  several  of  them  ordered  surveys  to  be  made 
from  the  descriptions  in  the  grants.  But  I  may  also  say,  that  there 
is  a  good  reason  why  the  figurative  plan  of  an  extended  grant  should 
not  have  been  before  the  secretary  who  filled  it  up  at  the  time  when 
he  did  so,  and  it  is  this ; — ^that  the  figurative  plan  was  a  mere  delinea- 
tion of  what  the  grant,  by  conformable  description,  gave,  and  that,  as 
the  verification  of  the  delineation  by  actual  survey  could  only 
establish  the  locality  of  the  land,  it  was  not  in  a  condition  before  that 
was  done  for  official  registry.  Under  the  Spanish  law,  the  survey  of 
the  surveyor-general  or  his  authorized  deputies  was  conclusive  of  the 
locality  of  the  grant,  but  the  grant  itself  gave  property  to  the  grantee* 
It  was  property  meant  to  be  protected  by  the  treaty.  Though  no 
survey  had  been  made  by  the  Spanish  surveyors  before  the  treaty  was 
made,  surveys  afterwards,  in  conformity  with  the  grant,  have  been 
always  deemed  sufficient  by  this  court,  and  where  a  case  has  occurred, 
under  a  claim  of  a  Spanish  grant,  where  there  had  been,  either  before 
or  after  the  treaty,  an  imperfect  survey,  this  court,  upon  being 
satisfied  of  the  genuineness  of  the  grant,  has  ordered  the  survey  to  be 
made,  to  carry  out  the  grant  to  its  originally  intended  consummation. 
See  the  case  of  The  United  States  v.  Forbes,  15  Pet  173. 

But  how  can  the  contemporary  annexation  of  the  figurative  plan 
to  the  Maison  Rouge  grant  be  denied  in  this  case,  after  the  proof  of  the 
signatures  of  the  governor  and  secretary  to  the  grant?  Those  officers 
assert  in. the  grant  that  it  was  annexed|  with  limits  and  boundaries 
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designated  by  Don  Carlos  Tradeau.  Now,  unless  these  signatures 
are  disproved,  or  it  is  proved  that  the  governor,  Carondelet,  and  the 
secretary,  Armesto,  had  combined  to  practise  a  fraud  upon  their 
sovereign,  by  the  assertion  of  a  fact  in  a  deed  whidh  did  not  exist, 
the  fact  that  it  was  annexed  to  the  grant  when  it  was  made  cannot 

be  denied.     The  deed  or  grant,  when  proved,  is  good  for  all 
[  *  891  ]  that  it  contains,  whether  *  it  be  for  what  is  granted,  or  for  a 

fact  by  which  that  is  to  be  thereafter  practically  ascertained ; 
and  neither  is  deniable  but  for  fraud  in  the  making  of  the  grant  Or 
liie  grant  may  be  shown  to  have  been  made  without  authority  or 
contrary  to  law.  Neither  fraud  nor  violation  of  law  is  imputed  to 
this  grant,  and  it  stands  good  for  all  that  is  asserted  in  it,  against  any 
suspicion  of  fraud  which  alleges  that  the  figurative  plan  of  Trudeau 
had  been  antedated.  But,  further  still,  against  such  a  suspicion, 
shall  no  force  be  given  to  the  declaration  of  Tradeau  himself  in  such 
a  case  ?  His  signature  to  the  figurative  plan  is  proved.  He  was  the 
surveyor-general,  whose  duty  it  was  to  make  for  the  governor,  by  his 
order,  such  a  figurative  plan,  before  the  governor  could  make  the 
grant.  A  plan  is  made  purporting  to  be  signed  by  Trudeau,  his 
signature  is  proved  to  be  genuine,  the  governor  and  his  secretary 
recognize  it  to  be  such  by  making  a  grant  according  to  it ;  the  chai^ 
acter  of  Trudeau  for  private  virtue  and  official  ability  and  integrity  is 
proved  by  those  who  knew  him.  If  all  this  be  not  proof  positive  that 
the  figurative  plan  had  been  made  and  was  annexed  to  the  grant 
contemporarily  with  its  execution,  then  no  proof  will  suffice,  and  our 
rejection  of  it  involves  a  denial  of  all  truthful  character  in  the  three 
highest  frmctionaries  then  representing  the  king  of  Spain  in  Louis- 
iana, the  Baron  de  Carondelet,  secretary  Armesto,  and  the  surveyor- 
general  Trudeau.  Such  is  the  consequence  concerning  these  men ; 
but  I  know  the  majority  of  this  court  do  not  mean  it,  for  if  the  more 
subordinate  condition  of  two  of  them  had  not  imposed  upon  their 
contemporaries  the  conviction  that  they  were  uninfected  by  the  cor- 
ruption which  we  are  too  apt  to  suppose  degraded  the  provincial 
officers  of  Spain,  the  Baron  Carondelet  lived  in  his  long  career  of 
public  service  to  his  sovereign,  and  died  in  it,  unsuspected. 

I  will  not  take  up  further  time  by  making  any  remarks  upon  the 
suggestion,  that  the  grant  of  June,  1797,  was  not  meant  to  convey 
land  to  the  Marquis  de  Maison  Rouge  for  himself,  but  was  a  grant 
for  emigrants,  as  the  contract  of  1795,  with  him  was,  except  to  say, 
that  it  would  indeed  be  very  singular  if  the  t^o  were  for  the  same 
purpose ;  that  in  that  of  1795,  the  government  of  Spain  bore  all  the 
burdens  of  colonization,  and  in  the  grant  of  June  20, 1797,  no  pro- 
vision is  made  for  such  a  purpose,  but  they  were  to  be  borne  by  the 
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Marquis  de  Maison  Rouge,  an  impoverished  emigre  from  France, 
and  whose  poverty  in  his  humble  residence  in  a  wilderness,  bought 
by  him  for  a  small  price,  is  proved  in  the  record,  and  relied  upon  by 
this  court,  as  it  is  shown  in  his  will  by  his  use  of  the  word  bieneSj  as 
a  reason  that  such  a  grant  was  not  made  to  him.  He  used  that 
word  bienes — as  any  other  person  who  had  been  brought  up 
*  under  the  civil  law  would  have  done — as  signifying  all  [  *  892  ] 
that  a  man  can  own,  or  which  can  be  property.  Besides, 
however,  the  difference  in  regard  to  the  expenses  of  colonization  in 
the  two  instruments  just  mentioned,  that  they  were  not  meant  for  the 
same  purpose,  without  benefit  to  the  marquis  in  the  last,  is  very  con- 
clusively shown  by  the  fact  that  they  were  made  by  different  author- 
ities,-7-the  one  by  the  governor,  Carondelet,  without  operation  until  it 
received  the  approval  of  the  king,  because  it  involved  the  expenditure 
of  the  king's  revenue ;  that  of  June,  1797,  by  the  governor  himself, 
who  by  the  royal  order,  was  authorized  to  make  grants  of  land 
without  the  special  assent  of  the  king  to  such  grants. 

It  is  true  that  the  language  of  the  grant  to  the  marquis,  after 
saying  that  he  <^  is  near  completing  the  establishment  of  the  Washita, 
which  he  was  authorized  to  make  for  thirty  families  by  the  royal 
order  of  July  14,  1795,"  does  recite  further,  "  that,  desirous  to  remove 
for  the  future  all  doubt  respecting  other  families  or  colonists  who  may 
come  to  establish  themselves,  we  destine  and  appropriate  conclusively 
for  the  establishment  of  the  edbresaid  Marquis  de  Maison  Rouge,  the 
thirty  sui)erficial  leagues  marked  in  the  plan  annexed  to  the  head  of 
this  instrument."  But  the  extension  of  colonization  implied  by  it 
certainly  cannot  become  a  fact  of  a  previous  contract  for  that  pur- 
pose, almost  abeady  completed,  without  the  same  terms  for  its 
enlargement  as  the  king  of  Spain  imposed  upon  his  treasury  in  the 
first  contract,  or  other  terms  expressed  and  assented  to  by  the  marquis. 
And  I  will  further  say,  if  this  grant,  from  its  terms,  can  be  interpreted 
to  convey  land  for  emigrants,  of  which  the  marquis  was  only  a 
trustee,  that  the  terms  used  in  it  will  be  equally  effective  to  convey 
to  the  marquis  the  dominion  of  the  land  for  himself,  if  the  facts  in 
the  case  and  the  reasoning  upon  them  shall  preponderate  in  favor  of 
the  latter  interpretation.  In  other  words,  the  suggestion  of  the  court 
in  the  opinion,  of  a  conveyance  having  been  intended  for  colonists, 
and  not  for  the  marquis,  admits,  so  far  as  the  suggestion  conveys  the 
first  idea,  that  the  words  of  the  grant  are  sufficient  to  convey  the  land 
by  such  an  instrument  There  can  be  no  objection  to  the  grant,  then, 
on  account  of  a  deficiency  of  formal  terms  of  conveyance.  Such 
services  were  never  required  by  the  civil  law  of  Spain  to  make  a  good 
grant  for  land.     Any  words  for  that  purpose  are  enough,  in  a  grant 

40* 
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from  which  an  equitable  title  can  be  inferred  for  the  grantee.  The 
suit  of  the  United  States  against  King  is  in  the  nature  of  a  writ  of 
ejectment.  Inasmuch,  however,  as  the  distinction,  so  well  known  in 
England  and  in  our  States  in  the  United  States,  between  courts  of 
equity  and  courts  of  common  law  does  not  prevail  in 
{  *  893  ]  *  Louisiana,  what  in  England  would  be  recognized  as  a 
purely  equitable  title  may  serve  as  well  in  a  court  in  Louis- 
iana as  a  perfect  legal  title,  either  to  maintain  the  claim  of  the 
United  States,  or  as  a  defence  on  the  part  of  the  defendant  against 
such  demand.  In  the  case  of  The  United  States  v.  Fitzgerald,  15 
Pet.  407,  this  court  recognized  what  has  just  been  said  to  be  the 
correct  doctrine  of  the  circuit  court  of  the  United  States  sitting  in 
Louisiana,  and  gave  judgment  for  the  defendant  in  a  writ  of  enor, 
upon  a  right  purely  equitable,  agednst  the  strictly  legal  title  of  the 
United  States,  in  a  petitory  action  for  the  recovery  of  land. 

But  let  it  be  admitted,  for  the  sake  of  the  argument,  that  the  instru- 
ment of  June  20, 1797,  was  designed  to  carry  out  more  extensively 
the  contract  of  1795,  either  for  the  benefit  of  the  settlers  who  had 
been  already  introduced  under  that  contract,  or  for  other  colonists 
who  might  thereafter  be  placed  upon  the  land  by  the  marquis,  I 
cannot  see  how  the  right  of  the  United  States  to  recover  in  this 
action  is  in  any  way  strengthened. 

Whether  the  thirty  leagues  were  assigned  to  the  marquis  for  his 
own  use,  or  in  trust  for  others, — ^whether  he  was  to  be  the  sole  and 
exclusive  proprietor,  or  was  to  hold  it,  as  is  contended,  for  the  benefit 
of  others, — ^is  a  question  with  which  the  United  States  have  nothing 
to  do.  That  is  wholly  between  the  marquis,  as  holding  the  legal 
title,  and  those  who  may  advance  a  claim  as  cestui  qiie  use. 

In  either  case,  the  land  was  severed  firom  the  public  domain  and 
became  private  property.  It  could  not,  in  either  case,  pass,  by  any 
construction  of  the  treaty,  to  the  United  States.  They  have  neither 
a  legal  nor  equitable  title  to  the  land.  In  order  to  entitle  the  United 
States  to  a  judgment,  they  must  affirmatively  aver  and  prove  a  title 
in  themselves. 

The  very  pretension  that  the  marquis  received  this  grant  as  a 
trustee  for  others  is  as  fatal  against  a  recovery  by  the  United  States 
as  if  the  entire  legal  and  equitable  title  were  conceded  to  be,  as  in 
my  judgment  it  is  clearly  shown  to  be,  vested  absolutely  and  exdu* 
sively  in  the  Marquis  de  Maison  Bouge. 

I  have  written  much  upon  this  case,  I  know, — ^more  than  I  usually 
permit  myself  to  do  in  any  case  ;  but  less  would  not  have  shown  the 
judicial  history  of  this,  from  the  beginning  of  the  action  to  its  first 
appearance  in  this  court,  or  our  judgment  and  vacated  judgment 
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afterwards,  and  now  the  course  which  this  court  has  taken  upon  the 
writ  of  error  to  reverse  the  judgment  of  the  circuit  court 

One  word  more.  The  mandate  upon  the  decision  here  made  is 
for  the  reversal  of  the  judgment  given  in  favor  of  King  for  the  land 
for  which  the  United  States  sued  him.  The  case  will  of 
*  course  be  before  the  circuit  court  of  Louisiana  again,  [  *  894  ] 
when  new  evidence  on  both  sides  may  be  introduced,  or  if 
that  does  not  exist,  for  that  court  to  correct  the  error  in  its  judgment. 
It  cannot  do  so  by  any  decision  of  this  court  upon  the  bills  of  excep- 
tions in  the  record.  The  reversal  is  for  causes  or  errors  said  to  be  in 
the  judgment  If  then,  the  circuit  court  shall,  in  its  further  trial  of 
this  cause,  be  of  the  opinion  that  the  evidence  proves  title  to  the  land 
in  King,  I  presume  that  the  mandate  will  be  satisfied  if  it  gives  a 
judgment  in  his  favor  again  for  that  quantity  of  land  for  which  the 
United  States  has  sued,  without  saying  any  thing  about  the  validity 
of  the  title,  or  declaring  that  Mr.  Coxe  is  an  owner  of  any  part  of 
the  Maison  Rouge  grant 

8  H.  48, 470;  10  H.  257;  11  H.  009,  668;  18  H.  190;  17  H.  41,  642;  18  H.  689; 

20  H.  8;  21  H.  146;  1  Wal.  99. 
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Associate  Justices. 


The  United  States,  Appellants,  v.  Bitrrouohs  E.  Carr  and  John 
Peck,  Claimants  of  Sixteen  Boxes  of  Havana  Sugar,  Twelve 
Baskets  of  Champagne  Wine,  &e.  The  United  States,  Ap- 
pellants, V.  BuRRoudHS  E.  Carr  and  John  Peck,  Claimants  of 
Ten  Boxes,  Twenty  Half-Boxes,  and  Six  Quarter-Boxes  of 
Baisins,  Four  Kegs  of  Grapes,  &c. 

6  H.  I. 

The  16th  section  of  the  act  of  February  18, 1793,  (I  Stata.  at  Large,  Sll,)  does  not  forfeit 
the  goods  for  the  neglect  of  the  master  to  insert  in  the  manifest  the  particuhir  desoription 

•Mr.  Justice  M'Kinley  did  not  attend  the  court  during  this  term,  having  been 
engaged  in  holding  an  important  session  of  the  United  States  circuit  court  at  New 
Orleans. 
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of  articles  of  forcigii  manufacture  required  bj  that  section  ;  and  the  17th  section  does  not 
apply  to  such  imperfections  in  the  manifest.  If  the  master  does  deliver  to  the  collector, 
on  arriTal,  the  manifest  certified  by  the  collector  at  the  port  of  departure,  and  it  actoaUf 
contains  the  goods,  though  imperfectly  described,  no  forfeiture  is  incurred. 

The  case  is  stated  in  the  opinion  of  the  court. 
Johnson^  (attorney-general,)  for  the  appellants. 
Wood^  contra. 

•  Tanby,  C.  J.,  delivered  the  opinion  of  the  coart.  [  *  8  1 

The  first  of  these  cases  arises  upon  a  libel  filed  in  the  superior 
court  for  the  district  of  East  Florida,  against  certain  goods  which 
were  brought  into  the  port  of  St.  Augustine,  in  the  schooner  Hope 
W.  Gaudy,  and  there  seized  by  the  collector  as  forfeited,  for  an 
alleged  violation  of  the  revenue  laws.  The  appellants  appeared 
as  claimants ;  and  at  the  trial  in  the  superior  court,  the  libel  was 
dismissed,  and  the  decree  of  dismissal  afterwards  affirmed  in  the 
court  of  appeals  for  the  territory  of  Florida.  From  this  last  men- 
tioned decree,  the  United  States  appealed  to  this  court. 

The  Hope  W.  Gaudy  was  regularly  licensed  to  carry  on  the  coast- 
ing trade ;  and  the  goods  in  question  were  part  of  a  cargo  shipped 
at  New  York  for  the  port  of  St.  Augustine.  The  master  of  the 
schooner,  previous  to  his  sailing  from  New  York,  delivered  a  mani- 
fest of  his  cargo  to  the  collector,  in  which  the  goods  seized  were  in- 
cluded, with  the  proper  affidavit  annexed ;  and  the  collector  indorsed 
upon  it  the  certificate  and  permit  to  proceed  on  the  voyage,  as  re- 
quired by  the  act  of  February  18,  1793.  This  manifest,  so  certified 
and  indorsed,  was  in  due  time  after  the  arrival  of  the  vessel,  deUvered 
to  the  collector  of  St.  Augustine. 

There  is  no  imputation  of  bad  faith  in  this  transaction,  upon  the 
master  or  owners,  or  any  of  the  parties  concerned.  But  the  forfeiture 
was  supposed  to  have  been  incurred  by  a  breach  of  the  provisions 
of  the  16th  and  17th  sections  of  the  act  of  congress  above  men- 
tioned. Part  of  the  cargo  consisted  of  foreign  merchandise.  And 
it  was  insisted,  on  the  part  of  the  United  States,  that  this  portion  of 
it  was  not  marked  and  described  in  the  manifest,  in  the  manner  re- 
quired by  the  16th  section,  and  was  on  that  account  liable  to  seizure 
and  forfeiture  at  the  port  of  destination. 

We  do  not  think  it  material  to  inquire  whether  the  manifest  did  or 
did  not  describe  with  legal  precision  the  foreign  merchandise  which 
the  master  had  taken  on  board  when  he  sailed  firom  New  York.  For, 
if  the  manifest  be  liable  to  that  objection,  the  16t'h  section,  which 
prescribes  the  manner  in  which  foreign  merchandise  shall  be  specified 
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in  the  manifest,  punishes  the  omission  by  a  smaU  pecuniary  penalty 
on  the  master ;  but  does  not  forfeit  the  goods. 

Neither  does  the  clause  of  forfeiture  in  the  17th  section  apply  to 
imperfections  of  that  description.  The  manifest,  which  the 
[  •  9  ]  *  master  is  required  by  this  section  to  deliver  at  the  port  of 
destination,  is  the  one  certified  by  the  collector  at  the  port 
of  shipment ;  and  this  he  did  deliver.  And  the  law  forfeits  the  for- 
eign merchandise,  or  distilled  spirits,  found  on  board  or  landed  from 
the  vessel,  in  those  cases  only  in  which  it  is  not  included  in  the  man- 
ifest certified  as  aforesaid.  This  is  evidently  the  meaning  of  the 
law.  But  the  record  in  this  case  shows  that  the  goods  seized  were 
included  in  the  manifest ;  and  whether  they  were  there  described 
with  legal  precision,  or  not,  is  immaterial  to  this  inquiry.  For,  a 
defect  in  that  respect,  where  there  is  no  fraud,  does  not  subject  the 
goods  to  forfeiture,  either  at  the  port  of  shipment  or  the  port  of  de- 
livery. Indeed,  it  can  hardly  be  supposed  that  an  offence,  which,  in 
the  16th  section,  is  punished  by  a  small  pecuniary  penalty  on  the 
master,  was  intended  in  the  succeeding  section  of  the  same  law  to 
be  visited  on  the  owner,  and  subject  him  to  the  aggravated  punish- 
ment of  the  forfeiture  of  his  goods ;  and  the  more  especially  as  the 
defect,  if  any,  was  the  fault  of  the  public  officer,  who  was  apprised, 
by  the  oath  of  the  master  to  the  manifest,  that  foreign  merchandise 
was  on  board,  and  whose  duty  it  was,  when  thus  informed,  to  see 
that  it  was  designated  and  described  as  the  law  requures,  before  he 
granted  the  certificate  and  permit  to  proceed  on  the  voyage. 

The  decree  of  the  court  of  appeals  for  the  territory  of  Florida, 
must  therefore  be  affirmed. 

The  other  case  between  the  same  parties,  now  before  us,  is  similar 
in  all  respects  to  the  one  in  which  I  have  just  stated  the  opinion  of 
the  court.  But  the  record  shows  that  the  value  of  the  goods  in  con- 
troversy in  this  case,  is  only  seventy  dollars. 

The  act  of  May  31,  1844,^  which  gives  appellate  jurisdiction  to 
this  court  in  revenue  cases,  without  regard  to  the  sum  in  dispute, 
gives  it  only  where  the  judgment  is  rendered  in  a  curcuit  court  of  the 
United  States.  Consequently,  it  does  not  apply  to  a  judgment  ren- 
dered in  the  court  of  appeals  for  the  territory  of  Florida.  The  right 
to  appeal  from  that  court,  is  regulated  by  the  act  of  May  26, 1824.* 
And  that  act  limits  the  appellate  power  of  this  court  to  cases  in 
which  the  amount  in  controversy  exceeds  one  thousand  dollars. 

This  case  must,  therefore,  be  dismissed  for  want  of  jurisdiction. 

5  Wal.  208. 


i  6  Stats,  at  Large,  658.  >  4  lb.  45. 
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Harriet  V.  Ladd,  by  her  next  Friend,  Montgomery  D.  Corse, 
Complainant  and  Appellant,  v.  Joseph  B.  Ladd,  John  H.  Ladd, 
The  Farmers'  Bank  of  Alexandria,  John  Hooff,  Bbnoni 
Wheat,  and  John  J.  Wheat,  the  two  last  trading  under  the 
Firm  of  Benoni  Wheat  and  Son,  Defendants. 

8  H.  10. 

When  the  object  of  a  marriage  settlement  was  declared  to  be  the  settlement  of  her  whole 
estate  upon  a  married  woman,  with  power  to  dispose  of  it  by  appointment  or  devise,  heid, 
that  power  to  appoint  "the  interest,  rents,  and  profits,"  extended  to,  and  gave  power  over, 
the  fee  of  the  land. 

A  power  which  is  to  be  executed  by  writing,  '*  under  her  hand  and  seal,  attested  by  three 
credible  witnesses,"  is  well  executed,  though  the  attestation  clause,  signed  by  the  witnesses, 
only  certifies  to  the  sealing  and  delivery,  and  not  to  the  signing.  The  in  testimonium  clause 
of  the  parties,  which  declares  they  signed,  and  evidence  aliunde  from  the  witnesses,  may 
be  examined  to  ascertain  the  fact  that  they  did  attest  the  signing. 

Appeal  from  a  decree  of  the  circuit  court  for  the  District  of 
Colombia,  by  the  complainant^  in  a  suit  in  equity  to  set  aside  an 
appointment  made  by  her  under  a  power  reserved  to  her  in  a  mar- 
liage  settlement.  The  material  facts,  and  such  parts  of  the  instru- 
ments as  were  in  question,  appear  in  the  opinion  of  the  court. 

May  and  Brentj  for  the  complainant 
F.  L.  Smith  and  Janes,  contr^ 

•  Daniel,  J.,  delivered  the  opinion  of  the  court  [  *  27  ] 

The  important  legal  questions  arising  upon  this  record, 

and  on  which  the  decision  of  the  cause  must  depend,  appear  to  be 

these :  — 

1.  The  nature  and  extent  of  the  estate  embraced  within  the  powet 
reserved  to  the  feme  by  the  marriage  settlement,  nc^mely,  whether 
that  power  comprised  as  well  real  as  personal  estate,  or  was  limited 
to  interest,  rents,  and  profits  merely,  and  by  name. 

2.  The  mode  of  appointment  indicated  by  the  marriage  contract ; 
and  whether  this  mode  has  been  shown  to  have  been  either  strictly 
or  substantially  and  fairly  complied  with  in  the  requisites  of  signing, 
sealing,  and  attestation. 

Before  proceeding  to  a  particular  examination  of  the  questions 
above  stated,  it  may  be  proper  to  premise  some  observations  with 
respect  to  the  charges  in  the  bill ;  and  first,  of  undue  marital  influ- 
ence ;  and,  secondly,  of  fraud  as  means  employed  in  accomplishing 
the  wrongs  to  which  the  complainant  alleges  she  has  been  subjected, 
and  against  which  she  has  sought  relie£  With  regard  to  the  first 
of  these  alleged  means,  it  must  be  remarked,  that  no  certain  or 
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specific  mode  or  act,  neither  coercion,  allurement,  nor  wilful  misrep- 
resentation or  falsehood,  is  charged,  by  which  the  free  will,  the  jndg 
ment,  or  the  inclination  of  the  complainant  has  been  restrained  or 
misled.  'Eyery  feme  covert  is  presumed,  under  a  settlement  like  the 
one  in  the  present  case,  to  be,  to  some  extent,  a  free  agent ;  and  she 
must,  or  ought  to  be,  presumed  to  entertain  dispositions  of  kindness 
towards  her  husband.  But  if,  in  the  indulgence  of  such  dispositions, 
she  should  make  an  unlucky  or  unprofitable  appointment,  it  would 
be  carrying  the  principle  of  protection  to  an  extreme  destructive  of 
every  conception  of  free  agency,  to  determine  that  these  untoward 
results  were  in  themselves  proofs  of  undue  marital  influence.  The 
husband  does  not  answer  the  bill  in  this  case ;  and  there  is  no  direct 
evidence  introduced  to  sustain  this  charge  as  to  him ;  but  some  of 
the  facts  in  the  testimony  go  very  far  to  contradict  this  allegation  — 

as,  for  instance,  the  conduct  of  the  femej  manifested  and 
[  •  28  ]  repeated  *  long  after  the  separation  from  her  husband  had 

at  any  rate  exempted  her  from  any  influence  his  presence 
and  immediate  agency  might  have  been  supposed  to  exert.  This 
same  conduct  of  the  feme,  her  positive  cooperation  in  the  arrange- 
ments for  the  sale  of  the  property,  and  her  acquiescence  in  that  sale 
until  after  the  title  had  been  made  to  the  purchaser,  furnish  such  pre- 
sumption of  the  absence  of  fraud  in  the  transactions  complained  of, 
which,  if  it  is  not  absolutely  conclusive,  certainly  calls  for  contraven- 
ing evidence  of  a  direct  and  powerful  character,  —  evidence  of  force 
sufficient  to  overthrow  and  set  aside  the  complainant's  own  acts  and 
declarations.  But,  independently  of  the  facts  and  circumstances 
just  adverted  to,  the  positive  denial  of  fraud  in  every  answer  in  the 
cause,  and  the  absence  of  any  proof  to  sustain  it,  should  alone  be 
taken  as  a  complete  refutation  of  the  charge. 

We  will  now  particularly  consider  the  nature  and  extent  of  the 
estate  reserved  to  the  complainant  by  the  marriage  settlement,  and 
which  was  embraced  within  her  power  to  appoint,  by  a  just  construc- 
tion of  that  instrument.  It  is  alleged  in  the  bill,  that  this  estate  was 
limited  to  interest,  as  synonymous  with  income,  rents,  and  profits, 
eo  nomine,  and  did  not  extend  to  the  fee  of  the  real  estate,  nor  to  the 
principal  of  the  stock  settled  to  the  uses  of  the  marriage.  By  every 
sound  rule  of  construction,  an  instrument  should  be  interpreted  by 
the  context,  so  as  if  possible  to  give  a  sensible  meaning  and  effect  to 
aU  its  provisions ;  and  so  as  to  avoid  rendering  portions  of  it  contra- 
dictory and  inoperative,  by  giving  effect  to  some  clauses  to  the  exclu- 
sion of  others.  Expounded  by  this  rule,  let  us  see  what  will  be  the 
character  of  the  estate  here  limited  to  the  wife,  and  what  the  extent 
of  her  power  to  appoint  in  relation  thereto. 
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The  deed  of  settlement  begins  by  reciting :  "  That,  whereas  the 
said  Harriet  V.  NicoU  is  now  possessed  of  a  considerable  real  and 
personal  estate,  which  it  has  been  agreed  should  be  settled  to  her 
sole  and  separate  use,  with  power  to  dispose  of  the  same  by  appoint- 
ment  or  devise."  The  deed  then  sets  forth  the  estate,  real  and  per- 
sonal, conveyed  by  it,  and  enumerates  the  trusts  created  thereby, 
and  amongst  them  the  one  involved  in  this  controversy,  and  differ- 
ently interpreted  by  the  parties  thereto,  as  follows,  namely  :  that  the 
trustee  ^  shall  and  do  permit  the  said  Harriet  V.  Nicoll,  the  intended 
wife,  to  have,  receive,  take,  and  enjoy  all  the  interest,  rents,  and  pro- 
fits of  the  property  hereby  conveyed,  to  and  for  her  own  use  and 
benefit ;  or  to  the  use  of  such  person  or  persons,  and  in  such  parts 
and  proportions  as  she,  the  said  Harriet  V.  Nicoll,  shall  from  time  to 
time  during  the  coverture,  by  writing,  appoint,  &c,  or  to 
such  person  or  *  persons  as  she  by  her  last  will  and  testa-  [  *  29  ] 
ment,  &c.,  may  devise  or  will  the  same  to ;  and  in  default 
of  such  appointment  and  devise,  then  the  estate  and  premises  afore- 
said to  go  to  those  who  may  be  entitied  thereto  by  legal  distribu- 
tion." 

Let  it  be  here  remarked,  that  the  object  of  the  deed  is  declared  to 
be  the  settlement  of  the  whole  of  the  estate,  real  and  personal,  upon 
the  married  woman,  with  power  to  dispose  of  the -whole  of  it,  either 
by  appointment  or  devise.  It  will  not  be  denied  that  this  investment 
of,  and  authority  over,  the  whole  estate,  so  expUcitiy  declared,  might 
not  have  been  modified  or  even  revoked  by  subsequent  provisions  of 
the  same  instrument ;  but  certainly  they  should;  be  made  to  yield 
only  to  declarations  equally  explicit,  or  to  such  as  are  absolutely  con- 
tradictory to  and  irreconcilable  With  them.  Can  it  be  correctiy 
affirmed  of  the  subsequent  and  specific  designation  of  the  trusts  in 
this  deed,  that  they  are  either  plainly  contradictory,  or  irreconcilable 
with  the  purposes  of  the  settlement  previously  and  so  explicitiy  de- 
clared ?  May  not  the  term  interest,  contained  in  that  enumeration, 
considered  in  its  relative  collocation  to  the  terms  rents  and  profits, 
be  understood  as  equivalent  with  the  word  estate,  especially  when 
the  terms  rents  and  profits  may  be  correctly  taken  to  cover  interest 
understood  as  mere  revenue,  and  still  more  especially  when  we 
keep  in  view  the  previous  purpose  set  forth  in  the  deed, — that  of 
settling  on  the  /eme,  and  subjecting  to  her  disposition  by  deed  or 
will,  the  whole  of  her  estate,  real  and  personal  ?  Certainly,  there 
,  is  nothing  in  the  term  interest,  incompatible  with  the  meaning  of 
the  terms  estate  or  property,  for  in  an  ordinary  as  well  as  in  a 
technical  acceptation,  interest  may  imply  both  estate  and  property. 
But  there  is  another  illustration  of  this  matter  which  would  seem  to 
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put  it  beyond  farther  doubt,  that  the  power  of  appointment  in  ques- 
tion cannot  by  any  rational  construction  be  restricted  to  interest 
understood  as  revenue  or  money,  or  to  rents  and  profits  hiis  nomimr 
bu&.  Let  it  be  again  remarked,  that,  by  the  preceding  part  of  the 
marriage  contract,  all  the  estate,  real  and  personal,  was  settled  to  the 
feme,  with  power  to  appoint  the  whole,  without  exception,  by  deed 
or  will.  Then,  after  the  words  which  it  is  insisted  for  the  complain- 
ant restricted  her  power,  we  have,  at  the  conclusion  of  the  deed, 
these  words :  "  And  in  default  of  such  appointment  or  devise,  then 
the  estate  and  premises  aforesaid' to  go  to  those  who  may  be  entitled 
thereto  by  legal  distribution."  Now  the  construction  which  would 
restrict  her  power  to  interest,  rents,  and  profits,  would  seem  as  if  in- 
tended to  make  the  fee  or  inheritance  dependent  upon  the  contin- 
gency of  an  appointment  of  these  mere  chattel  interests  by 
[  *  30  ]  the  feme ;  —  if  *  she  fail  to  appoint  these,  which  alone  it  is 
insisted  she  had  power  to  appoint,  then,  as  a  condition  or 
consequence,  "  the  estate  and  premises  aforesaid  "  to  go  to  those  who 
may  be  entitled  thereto  by  distribution.  Let  it  be  supposed  that, 
being  thus  restricted,  she  does  appoint  these  chattel  interests ;  what 
then  becomes  of  the  inheritance  or  fee  ?  The  feme  cannot,  according 
to  the  argument,  control  or  appoint  it  either  by  deed  or  will ;  this,  it 
is  said,  is  beyond  her  power.  Does  it  not  in  this  aspect  of  the  case 
descend,  or  become  subject  to  distribution,  precisely  as  it  was  to  do 
as  the  condition  of  non-appointment  ?  So  that,  whether  she  appoints 
or  not,  the  fee  or  inheritance  goes  precisely  the  same  way.  This  con- 
struction renders  the  provisions  of  the  marriage  contract  useless  and 
unmeaning.  It  contemplates  on  the  part  of  the  wife  an  action 
wholly  nugatory  as  to  the  ultimate  disposition  of  the  fee,  which  it 
places  entirely  beyond  her  control  either  by  deed  or  by  will,  and 
leaves  it  to  pass  according  to  the  law  of  inheritance  whether  she 
be  active  or  quiescent.  This  confusion  and  obscurity  in  the  con- 
struction of  the  contract  is  removed  by  taking  the  context, — by 
connecting  the  first  clear  and  positive  declaration  of  its  objects, 
namely,  the  settlement  on  the  fem^  of  all  her  real  and  personal  estate, 
andthe  power  in  her  to  appoint  the  same  by  deed  or  will,  with  the 
concluding  provision  of  that  contract,  which  declares  that,  in  default 
of  appointment  or  devise,  <<  then  all  the  estate  and  premises  afore- 
said," covering  the  whole  deed ;  not  the  interest  on  money,  not  the 
dividends  on  stocks,  nor  profits  of  any  kind,  but  the  whole  estate 
conveyed  and  settled,  shall  go  to  those  who  may  be  entitled  thereto 
by  legal  distribution.  This  construction  gives  consistency  and 
meaning  to  the  entire  contract,  and  satisfies  us  that  the  power  of 
appointment  reserved  to  the  wife  was  coextensive  with  the  whole 
estate  and  subjects  of  the  settlement. 
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It  remains  next  to  be  considered  whether  the  mode  of  appointment 
prescribed  or  indicated  by  the  marriage  contract,  whether  the  power 
be  construed  in  an  extended  or  restricted  sense,  has  been  strictly  or 
fairly  and  substantially  complied  with.  On  behalf  of  the  appellant 
it  is  insisted,  that,  in  the  deed  of  the  9th  day  of  October,  1827, 
from  John  H.  Ladd,  the  trustee  in  the  marriage  settlement,  and 
Harriet  V.  Ladd,  to  John  HoofF,  as  trustee  for  the  Farmers'  Bank  of 
Alexandria,  regarding  that  deed  as  an  appointment;  by  Mrs.  Ladd, 
under  a  competent  power,  still,  in  its  execution,  there  has  been  such 
a  departure  from  the  mode  prescribed  for  the  exercise  of  the  power 
by  Mrs.  Ladd,  as  renders  her  act  wholly  inoperative  and 
void.  The  marriage  contract,  after  securing  the  •property  [  *  31  ] 
settled  to  the  use  of  the  wife,  proceeds  thus :  "  Or  to  the 
use  of  such  person  or  persons,  and  in  such  parts  and  proportions, 
as  she,  the  said  Harriet  V.  NicoU,  shall  appoint  from  time  to  time, 
during  the  coverture,  by  any  writing  or  writings  under  her  hand  and 
seal,  attested  by  three  credible  witnesses."  The  deed  to  Hooff,  it  will 
be  seen,  after  reciting  that  John  H.  Ladd,  the  trustee  in  the  marriage 
contract,  in  execution  of  the  trusts  expressed  and  declared  in  the 
marriage  contract,  and  for  a  pecuniary  consideration,  does  grant, 
bargain,  and  sell  to  HoofF;  and,  after  further  recital  that  '^  the 
said  Harriet  V.  Ladd,  in  execution  of  thfe  power  of  appointment 
to  her  reserved  in  the  settlement,  does  hereby  direct  and  appoint 
the  premises  hereinbefore  described  to  be  held  by  the  said  John 
Hooff  and  his  heirs  on  the  uses  and  for  the  purposes  and  trusts 
before  recited,"  concludes  in  the  following  language :  "  In  witness 
whereof,  the  said  John  H.  Ladd,  Harriet  V.  Ladd,  and  John  Hooff, 
have  hereunto  set  their  hands  and  seals  the  day  and  year  first 
before  written."  Then,  after  the  names  and  seals  of  the  parties, 
are  written,  in  the  usual  place  of  attestation,  these  words :  "  Sealed 
and  delivered  in  presence  of  George  C.  Kring,  John  McCobb,  Mat- 
thias Snyder,  Charles  Mimcaster,  Jonathan  Field." 

Upon  this  state  of  facts,  it  has  been  contended  that  the  execution 
of  the  power  was  defective^and  nuU,  inasmuch  as  the  power  could  be 
executed  only  by  an  instrument  under  the  hand  and  seal  of  the  mar- 
ried woman,  and  that  the  attestation  of  the  witnesses  shows  simply 
a  sealing  and  delivery  of  the  deed  of  appointment,  and  shows  nothing 
in  relation  to  the  signing  by  the  parties.  Some  objection  was  made 
in  the  argument,  founded  upon  the  relative  position  of  the  names  of 
the  attesting  witnesses,  as  tending  to  produce  uncertainty  as  to 
which  of  the  parties  the  witnesses  meant  to  testify;  but  this  ob- 
jection, w;hether  or  not  under  other  circumstances  it  might  have 
been  of  any  importance^  was  obviated  by  an  exhibition  in  court  of 
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the  original  deed,  which  it  was  admitted  was  the  docunient  before 
the  court  below  in  the  trial  of  this  cause.  In  considering  this  ob- 
jection to  the  defective  attestation  of  the  instrument  of  appoint- 
ment, it  is  to  be  observed  that  the  complainant,  by  her  bill,  does 
not  impeach  the  deed  on  any  such  ground ;  on  the  conlarary,  she 
expressly  alleges  that  this  deed  was  signed  and  executed  by  all  the 
parties  thereto,  and  witnessed  by  the  four  persons  whose  names 
appear  thereon..  Such  being  the  state  of  facts,  it  may  very  properiy 
be  questioned  whether  a  party  admitting  and  averring  the  execution 

of  an  instrument,  and  impeaching  only  its  fedmess  or  its 
[  *  32  ]   legal  operation,  exhibiting  nothing  in  the  state  *of  the 

pleadings  requiring  his  adversary  to  establish  the  execution 
of  such  instrument,  can,  even  in  the  court  of  original  cognizance,  be 
permitted  to  deny  or  question  at  the  trial  the  existence  or  execution 
of  the  document  against  his  own  averment  or  admission.  Such  a 
proceeding  would  be  a  surprise  in  the  court  below;  but  it  would 
be  still  more  so  if,  after  the  trial,  and  without  even  an  exception 
indorsed  upon  the  document,  it  could  be  objected  to  before  an 
appellate  tribunal.  There  is  no  exception  taken  to  the  form  or  at- 
testation of  this  deed  of  appointment  found  in  the  record  before  ua. 
But  was  there  not  proof  of  the  fuU  execution  of  this  power,  inclusive 
of  signing,  according  to  approved  legal  intendment?  One  of  the 
earliest  cases,  perhaps  the  earliest,  going  directly  to  sustain  the  ex- 
ception here  urged  to  the  execution  of  the  power,  is  that  of  Wri^t 
V,  Wakeford,  17  Vesey,  454.  In  that  case,  as  in  the  one  before  us, 
the  contract  creating  the  power  directed  the  appointment  to  be  made 
by  writing  or  writings  under  hand  and  seal;  and  in  that  case  as  in 
this,  the  memorandum  of  attestation  was  in  the  words  ^  sealed 
and  delivered,"  omitting  to  assert  in  terms  the  signature  by  the 
maker.  Lord  Eldon  forbore  to  decide  whether  this  certificate  or 
memorandum  embraced  the  signing  as  well  as  the  sealing  and  deliv- 
ery of  the  instrument,  and  sent  the  case  to  the  common  pleas,  who 
certified  (three  of  the  justices,  Health,  Lawrence,  and  Chambre,  con* 
curring  against  the  opinion  of  Mansfield,  6.  J.)  that  in  their  opinion 
the  power  had  not  been  well  pursued. 

After  Wright  v.  Wakeford,  followed  the  cases  of  Doe  ex  dem. 
Mansfield  v.  Peach,  2  Maule  &  Selwyn,  576 ;  Wright  v.  Bariow,  3 
Maule  &  Selwyn,  512 ;  Doe  ex  dem»  Hotchkiss  v.  Pierce,  6  Taunton^ 
402.  These  cases  rest  upon  Wright  t?.  Wakeford,  and  some  if  not 
all  of  them  refer  to  it  expressly  as  their  foundation.  But,  even  con- 
temporaneously with  the  cases  just  mentioned,  it  will  be  perceived 
that  the  courts  have  in  some  instances  sought  to  free  themselves  from 
these  literal  trammels  of  Wright  v.  Wakeford,  as  too  narrow  to  com* 
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prise  the  principles  of  justice  and  common  sense ;  for  as  early  as  7 
Tannton,  355,  in  the  case  of  Moodie  v.  Reid,  which  was  sent  from 
the  chancery,  the  will  was  attested  in  this  general  phrase,  <<  witness, 
&C.,"  by  two  witnesses.  In  the  testimonium  clause  the  testatrix 
says  *  ^  These  bequests  are  signed  by  me."  Gibbs,  C.  J.,  said  that 
ibis  was  clearly  a  good  attestation  of  the  signing.  Still  later,  it  has 
been  ruled  in  several  cases  where  the  power  required  a  will  signed 
and  published  in  presence  of  three  witnesses,  that  the  attestation 
was  good  expressing  the  will  to  have  been  signed  and  de- 
livered. The  *  evident  disposition  of  the  courts  being  to  [  *  33  ] 
adopt  the  reason  and  substance  of  the  transaction,  they 
have,  as  matter  of  construction,  determined  that  delivery  was  publi- 
cation.    See  4  Sim.  558;  5  Sim.  118. 

But,  whatever  doubt  may  heretofore  have  overhung  and  perplexed 
this  matter,  that  doubt,  so  far  as  the  reasonings  of  the  English  bench 
should  shed  light  upon  the  judicial  mind  of  our  country,  ought  to  be 
cleared  away.  This  effect,  we  think,  should  be  produced  by  the 
arguments,  in  the  house  of  lords,  of  the  assembled  judges  in  the  case 
of  Burdett  v.  Spilsbury,  reported  in  6  Manning  &  Granger,  beginning 
at  p.  386.  In  this  case,  presenting,  as  of  course,  an  exhibition  of 
great  ability  and  learning,  the  execution  and  attestation  of  appoint** 
ments  under  powers  are  the  subjects  considered.  The  cases  from 
Wright  t;.  Wakeford  down,  involving  any  important  principle,  are 
reviewed,  and  these  subjects  placed  upon  the  basis  of  common  sense. 
It  is  true  that  the  facts  in  the  case  of  Burdett  v.  Spilsbury  were  not 
precisely  those  of  Wright  v.  Wakeford,  the  attestation  clause  in  the 
latter  being  special,  and  that  in  the  former  case  not  special ;  yet,  in 
the  examination  of  the  latter  case,  and  of  those  which  have  followed 
and  been  rested  upon  it,  their  doctrines  are  discussed  and  by  a  ma- 
jority of  the  judges  disapproved,  several  of  the  judges  who  conceived 
themselves  constrained  to  support  Wright  v.  Wakeford,  upon  the 
maxim  stare  decisis^  expressing  their  regret  at  the  obligation  sup- 
posed to  be  binding  upon  them,  and  declaring  that,  were  the  case 
res  integra^  they  should  certainly  reject  its  doctrines.  The  extended 
views  of  the  judges  in  Burdett  v.  Spilsbury,  cannot  be  given  consis- 
tently with  the  limits  of  this  opinion,  yet  some  of  their  illustrations 
of  the  principles  they  maintain  may  properly  be  adverted  to.  And  it 
will  be  perceived  that  the  substance  and  meaning  of  those  principles 
are  comprised  in  the  following  positions :  — 

1.  That  the  terms  and  modes  prescribed  in  settiements  for  the  exe- 
cution of  powers,  should  be  followed  in  reason  and  substance,  so  as 
to  insure  the  purposes  and  objects  contemplated  by  such  settiementSi 
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and  so  as  to  prevent  them  from  being  sacrificed  to  mere  literal  severe 
ity  of  construction. 

2.  That  the  memorandum  of  attestation  to  a  deed  or  will,  whether 
that  memorandum  be  general  or  special,  is  not  conclusive  as  to  the 
ceremony  of  the  execution  of  the  instrument  to  which  such  memo- 
randum is  annexed,  but  may  be  explained  by  the  testimony  of  the 
witnesses  themselves,  or  by  reference  to  the  testimonium  clause  of 
the  instrument,  as  showing  the  facts  and  circumstances  set  forth  in 
that  clause,  and  which  the  witnesses  were  called  on  to  attest. 
[  •  34  ]  •  Thus,  in  the  case  of  Burdett  v.  Spilsbury,  p.  392,  Wight- 
man,  J.,  says :  ^'  The  power  requires  that  the  instrument 
shall  be  signed,  sealed,  and  published  by  the  testatrix  in  the  presence 
of  three  witnesses,  and  that  they  shall  attest  the  instrument.  No 
form  of  attestation  would,  for  the  first  thirty  years,  have  dispensed 
with  the  necessity  of  calling  one  of  the  subscribing  witnesses,  if  any 
were  alive,  to  prove  that  the  formalities  required  by  the  power  had 
been  complied  with ;  but  after  thirty  years,  the  case  would  rest  upon 
the  presumption  arising  from  the  production  of  the  instrument  itself. 
In  the  present  case,  the  instrument  shows  a  general  attestation  of  it 
by  three  witnesses,  without  any  statement  of  the  particular  facts 
they  attested ;  but  they  must  be  understood  to  have  attested  some- 
thing ;  and,  to  ascertain  what  that  is,  there  is  no  principle  of  law,  nor 
any  authority  of  which  I  am  aware,  that  prohibits  a  reference  to  the 
instrument  itself;  and  if  we  look  at  the  instrument  for  information 
as  to  that  which  it  is  to  be  presumed  the  witness  did  attest  or  wit- 
ness, what  do  we  find  ?  Upon  the  face  of  the  instrument  which  the 
witnesses  attest,  the  testatrix  says :  '^  I  do  publish  and  declare  this  to 
be  my  last  wiU  and  testament.  In  witness  whereof  I  have  set  my 
hand  and  seal  to  this  my  last  will  and  testament ; "  and  then  follows 
a  signature  and  seal  purporting  to  be  those  of  the  testatrix.  But, 
supposing  such  a  special  form  of  attestation  as  that  contended  for 
had  been  adopted,  it  would  not  have  varied  the  character  of  the  evi- 
dence derived  from  the  terms  of  the  instrument,  and  the  general  at- 
testation of  the  witnesses.  It  would  but  have  raised  a  presumption 
for  the  jury  that  they  did  witness  that  which  is  stated  in  the  attestar 
tion,  subject  to  any  doubt  that  might  be  raised  as  to  whether  they 
really  did  witness  that  which  is  stated  in  the  written  attestation  or 
not" 

In  the  same  case,  Williams,  J.,  says :  '^  Now,  the  language  of  the 
power  (els  has  been  already  mentioned)  is,  by  her  last  will  and  testap 
ment,  to  be  by  her  signed,  sealed,  and  published  in  the  presence  o^ 
and  attested  by,  three  or  more  credible  witnesses.  All  this  is  found 
to  have  been  done ;  and  we  cure  now  to  see  whether,  by  ordinary  and 
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tail  construction,  neither  forcing  any  interpretation  in  favor  of  it,  nor 
wholly  excluding  any  reasonable  inference  for  the  mere  purpose  of 
defeating  what  we  know  to  have  been  rightly  done,  the  requisites 
appear  to  have  been  complied  with.  And  here  it  seems  very  impor- 
tant to  attend  particularly  to  the  document  itself.  The  will  fibrst 
contains  the  whole  testamentary  part;  every  disposition  of  th(*. 
property  is  first  fully  made,  and  the  will  is  therefore  as  to  that,  its 
principal  object,  complete.  The  rest  regards  the  manner  of 
*  the  execution.  It  is  thus :  "  I  declare  this  only  to  be  my  [  *  35  ] 
last  will  and  testament  In  witness  whereof  I  have  to  this 
my  last  will  and  testament,  contained  in  one  sheet,  set  my  hand  and 
seaL"  The  testatrix  signed  this  part  twice,  once  after  the  above 
w^ords,  and  again  where  her  seal  is  afiixed,  and  directly  opposite  to 
the  latter  is  the  word  witness,  and  immediately  tmder  it  are  the  names 
of  the  witnesses ;  and  the  question  is,  whether  it  is  to  be  understood 
that  they  attested,  or,  in  other  words,  were  witnesses  to  any  thing ; 
and  if  so,  how  much  ?  And,  first,  it  is  to  be  asked,  for  what  purpose 
was  this  testimonium  clause  (as  it  has  been  called)  introduced,  or 
rather  added  ?  Certainly  not  to  explain  or  to  qualify  the  will,  or  any 
part  of  it.  To  its  provisions,  it  has  no  allusion ;  but  it  respects  the 
forms  to  be  observed  in  the  execution  of  the  will,  and  that  only. 
Why  are  we  to  suppose  that  the  testatrix  was  ignorant  of  the  terms, 
upon  which  alone  her  dispositions  could  be  available  ?  This,  the 
language  of  the  clause  shows  she  did  understand.  The  clause,  there- 
fore, having  this  object,  we  come  to  consider  the  purpose  for  which 
the  witnesses  are  introduced,  and  I  confess  I  cannot  conceive  it  pos- 
sible to  understand  the  meaning  of  their  presence,  except  to  witness 
something.  If  it  be  said,  and  with  truth,  that  the  witnesses  cannot 
be  presumed  to  be  cognizant  of  the  contents  of  the  will,  because  that 
is  contrary  to  experience,  it  is  surely  somewhat  contrary  to  the  same 
experience  to  suppose  that,  when  the  presence  of  the  witnesses  is  to 
be  accounted  for  only  by  their  being  brought  there  to  witness  some- 
thing, certain  ceremonies  were  performed,  but  that  they  saw  nothing 
of  them,  and  that,  too,  when  the  veiy  language  of  the  testimonium 
(I  declare,  &c.)  imports  that  the  testatrix  was  making  the  declaration, 
not  to  the  winds,  but  to  persons  to  whom  she  might  address  herself, 
who  were  there  to  see  and  hear.  If,  then,  the  witnesses  must  be 
understood  to  have  attested  something,  I  can  see  no  possible  reason 
for  stopping  short  of  the  conclusion,  that  they  attested  every  thing 
which  by  the  clause  purports  to  have  been  done,  that  is,  signing,  seal- 
mg,  and  publication.''  Again,  by  the  same  justice,  p.  433 :  ^  Now, 
in  Wright  t;.  Wakeford,  the  power  required  the  consent  of  A  and  B, 
testified  by  writing  or  writings  under  their  hands  and  seals,  attested 
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by  two  or  more  credible  witnesses.  The  attestation  clause  is  sealed 
and  delivered  by  the  within-named  A  and  B,  in  the  presence  of  C.  B. 
and  6.  B.  Here,  the  ceremony  of  signing  was  omitted  in  an  attes- 
tation which  professed  to  give  an  account  of  what  had  been  done, 
and  there  was  not,  as  in  the  present  case,  a  testimonium  clause." 

In  speaking  of  Wright  v.  Wakeford,  Gurney,  Baron, 
{  *  36  ]  remarks :  *  ^^  It  is  impossible  to  mention  the  names  of  Liord 
Eldon  and  the  three  other  judges  of  the  common  pleas, 
Heath,  Lawrence,  and  Chambre,  otherwise  than  in  terms  of  great 
respect.  Nevertheless,  with  aU  the  respect  which  is  due  to  their 
authority,  I  cannot  but  think  it  most  unfortunate  that  this  decision 
was  ever  made.  It  has  led  to  great  injustice.  It  has  disappointed 
the  just  expectations  of  sellers  and  devisors,  and  involved  the  courts 
in  great  difficulties."  So,  too.  Lord  Brougham,  p.  466 :  ^'  I  hardly 
know  a  case  which  has  excited,  at  different  times,  more  remark  than 
Wright  f .  Wakeford.  It  has  been  again  and  again  questioned,  it 
has  again  and  Eigain  been  criticized,  by  the  learned  judges.  It  can- 
not, therefore,  be  said  to  have  been  at  any  time  a  case  that  com- 
manded any  thing  like  the  entire  concurrence  of  Westminster  HalL" 
The  reasoning  of  Tindal,  C.  J.,  in  Burdett  v.  Spilsbury,  applies 
with  great  force  and  clearness  to  the  question  before  us.  ^  If,"  says 
tins  judge,  <<  the  word  '  witness '  is  taken  abstractedly  by  itself,  as 
constituting  the  whole  of  the  attestation,  I  can  see  no  objection  to 
holding  that  the  three  persons  whose  names  are  subjoined  to  it,  must 
be  taken  to  be  witnesses  to  all  that  was  actually  done  at  the  time, 
which  is  found  by  the  special  verdict  to  be  all  that  was  required  to 
be  done.  Or,  if  the  word  witness  is  to  be  construed  with  reference 
to  the  statement  immediately  preceding  it  at  the  end  of  the  will,  then 
the  word  witness  necessarily  implies  that  the  testatrix  did  in  their 
presence  declare  the  instrument  to  be  her  will,  and  that  she  did  in 
their  presence  put  her  hand  and  seal  thereto,  that  is,  in  the  language 
of  the  settlement,  that  she  signed,  sealed,  and  published  it  in  the 
presence  of  these  three  witnesses.  To  this  construction  an  objection 
was  taken  at  your  lordship's  bar,  which  had  also  been  relied  upon  by 
some  of  the  learned  judges  who  delivered  their  opinions  before  me; 
namely,  that  it  proceeds  upon  the  supposition  that  the  whole  instru- 
ment may  legally  be  read  together  to  explain  the  meaning  of  the 
word  witness,  and  that  it  supposes  the  witnesses  are  conusant  of  the 
contents  of  the  instrument,  neither  of  which  can  be  supposed.  But 
I  cannot  feel  the  force  of  this  objection.  There  has  been,  from  the 
earliest  time  at  which  deeds  were  known,  a  marked  and  acknowl- 
edged  distinction  between  the  operative  part  of  the  deed  itself,  and 
the  testimonium  clause  (as  it  is  called)  at  the  end  of  the  deed.     The 
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essential  part  of  the  deed  is  that  part,  and  that  only,  which  contains 
the'grant»  The  clause  at  the  end  is  introduced,  not  as  constituting 
any  part  of  the  deed,  but  merely  to  preserve  the  evidence  of  the  due 
execution  of  it.  Admitting,  therefore,  the  deed  itself  is 
matter  which  may  be  held  to  be  *  confined  to  the  knowledge  [  *  37  ] 
of  the  parties,  namely,  the  grantor  and  grantee,  the  testi- 
monium clause  is  expressly  introduced  into  it  for  the  use  of  the 
public  and  the  witness  to  the  deed.  It  is  well  known  that  a  similar 
clause  was  constantly  inserted  in  old  deeds  and  charters,  at  the  close 
thereof,  beginning  with  the  words  hiis  iestibtbSy  and  thence  generally 
called  the  hiis  testibus  clause,  in  which  the  names  of  the  persons  pres- 
ent, who  heard  the  deed  read  by  the  derk,  were  written,  not  by  them- 
selves, but  by  the  clerk  who  prepared  the  deed.  Spelman,  in  his 
Glossary,  p.  228,  traces  oat  the  variations  in  the  form  of  the  clause, 
at  different  periods  of  our  history ;  and  Madox,  in  the  Defirutation 
prefixed  to  his  Formulare  Anglicanum^  goes  more  fully  into  the  mat- 
ter, and  in  the  work  itself  gives  numerous  instances  which  it  is  im- 
possible to  read  without  being  satisfied  that  the  sense  requires  that 
the  witnesses,  whdse  names  are  inserted  in  the  hiis  testUms  clause, 
must  of  necessity  have  known  the  words  preceding  it,  or  in  fact  they 
would  have  witnessed  nothing  at  all.  Take,  for  example  among, 
many,  that  numbered  312 :  '^ And  that  this  my  gift,  grant,  and  con- 
firmation may  remain  firm  forever,  I  have  confirmed  this  present 
charter  with  the  impression  of  my  seal,  hiis  testibus^^  &a  Who  can 
doubt,  for  a  moment,  that  these  witnesses  either  actually  read,  or 
heard  read  over  to  them,  the  words  of  the  deed  immediately  preced- 
ing their  names,  and  that  the  introduction  of  the  preceding  clause 
had  no  other  object  or  purpose  ?  And  this  practice  continued  down 
to  the  reign  of  Henry  VIIL,  as  appears  by  the  authority  of  Lord 
Ck>ke,  who  states  the  pra  ^ce  then  began  of  separating  the  attesta- 
tion from  the  deed  itsel^,  and  for  the  witnesses  to  subscribe  their 
own  names  to  it,  either  at  the  bottom  of,  or  indorsed  upon  it.  But 
that  the  clause  in  cujus  rei  testimonium,  so  long  as  it  was  found  at 
the  close  of  the  deed  itself,  never  formed  part  of  the  deed  itself,  is 
evident  from  Shepard's  Touchstone,  where  he  says :  <  A  deed  is  good, 
albeit  these  words  in  the  close  thereof,  in  cujus  rei  testimonium  sigiU 
turn  meum  apposui^  be  omitted,'  —  citing  authorities  which  show  that 
it  is  no  more  in  fact  than  what  it  imports  to  be,  the  very  attestation 
of  the  deed  which  has  preceded  it.  There  is  therefore  no  reason  why 
the  word  witness,  written  immediately  after  this  testimonium  clausCi 
should  not  be  considered  as  incorporated  with  it,  and  as  calling  the 
attention  of  the  witnesses  to  all  that  had  preceded  in  the  testimonium 
dause*"     Again,  it  is  said  by  the  same  judge,  p.  459 :   "  So  far  from 
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its  being  a  rule  of  law  that  you  may  not,  in  the  attestation  of  a  deed, 
look  back  to  that  which  is  foand  at  the  close  of  the  deed  itself,  lihat, 

on  the  contrary,  in  most  of  the  cases  which  have  been  relied 
[  *  38  ]    on  by  •the  defendant  in  error,  express  reference  has  been 

made  to  the  close  of  the  deed  itself." 
A  quotation  from  the  opinion  of  Lord  Campbell  will  close  these 
extracts  from  the  opinions  in  Burdett  v.  Spilsbury,  protracted,  perhaps, 
beyond  what  even  this  interesting  case  will  warrant.  His  lordship  * 
says,  p.  467 :  '<  My  lords,  in  this  case  the  only  question  is,  wheth^ 
the  ^^dll  was  attested  by  three  credible  witnesses."  He  proceeds, 
p.  468 :  ^^  My  lords,  independently  of  authority,  I  cannot  doubt  that 
for  a  moment.  The  only  objection  that  can  be  made  is  this,  that  the 
will  upon  the  face  of  it  does  not  contain  any  process  verbal  or  history 
of  the  transaction.  But  the  power  imposes  no  such  condition-^it 
does  not  say  a  will,  signed,  sealed,  and  published  in  the  presence  of 
three  witnesses  and  attested  by  them,  and  a  will  containing  a  history 
of  the  solemnity — there  are  no  such  words  in  the  power."  Again, 
p.  469 :  ^<  If  it  were  necessary,  my  lords,  I  think  the  testimoniom 
clause  here  might  be  resorted  to,  both  upon  principle  and  authority.'' 
These  reasonings  of  the  English  judges,  going  to  show  that,  upon 
principle,  and  independently  of  recent  statutory  provisions,  the  mem- 
orandum of  attestation,  so  far  from  being  conclusive  upon  the  facts 
of  signing,  sealing,  and  publishing  or  delivering  an  instrument,  may 
itself  be  controlled,  either  by  the  examination  of  the  witnesses  them- 
selves,  or  by  reference  to  the  testimonium  clause  of  such  instruments, 
are  fully  sustained,  and  even  more  than  sustained,  by  the  authority  of 
the  supreme  court  of  that  State  from  whose  jurisprudence  and  pol- 
icy this  controversy  might  be  supposed  in  some  degree  to  take  its 
complexion.  If,  therefore,  the  most  express  adjudication  of  the  court 
of  appeals  of  Virginia  can  govern  this  case,  it  seems  at  once  disem- 
barrassed of  the  objections  alleged  to  the  execution  of  the  power 
created  by  the  marriage  contract. 

The  recent  decision  in  the  case  of  Pollock  and  Wife  v.  Glassel,  re- 
ported in  2  Grattan,  439,  would  seem  to  be  decisive  of  the  questions 
now  before  us,  that  case  having  clearly  ruled  as  the  law  of  Virginia 
with  regard  to  a  deed,  that,  although  the  distinctive  character  of  the 
instrument  is  to  be  determined  by  its  intrinsic  evidence,  the  question 
is  still  open  whether  it  be  the  deed  of  the  party,  and  that  must  be 
decided  by  evidence  alitmde.  If  by  plea  of  non  est  factum^  or  other 
proper  denial,  the  fact  that  the  paper  was  sealed  by  the  party  be  pot 
in  issue,  then  it  must  be  proved  by  competent  and  satisfactory  testi- 
mony. In  Virginia,  by  long  usage,  which  has  received  the  sanction 
of  a  statute,  a  scroll  is  used  by  way  of  a  seaL     The  decisions  have 
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requiied  that  the  substitation  of  the  scroll  for  a  seal  shall 
*be  recognized  on  the  face  of  the  deed,  but  in  no  case  [  *39  ] 
has  it  been  held  that,  in  the  absence  of  such  recognition, 
evidence  is  inadmissible  to  prove  that  in  fact  the  scroll  was  affixed  to 
the  instrument  with  intent  that  it  should  stand  in  place  of  a  seaL  In 
the  case  above  refeired  to,  it  is  said  by  the  court :  ^  Here  the  ques- 
tion occurs  in  a  court  of  probate,  whose  province  it  is  to  examine  the 
subscribing  witnesses,  and  if  their  testimony  is  satisfactory,  to  estab- 
lish and  perpetuate  the  due  execution  of  the  instrument.  Upon  what 
principle  or  authority  are  the  subscribing  witnesses  to  be  estopped, 
because  of  some  informality  in  the  paper,  from  proving  the  fact,  that 
it  was  sealed  by  the  testatrix,  or,  what  is  the  same  thing,  that  she 
adopted  the  scroll  affixed  to  it  by  way  of  seal  ?  In  the  much  stronger 
case  of  a  deed,  there  could  be  no  such  estoppel  in  a  court  of  probate." 
In  the  same  case  the  court  say,  through  Baldwin,  J. :  ''  It  will  be 
seen  that  the  statute  requires  the  will  to  be  attested  by  the  witnesses, 
but  does  not  prescribe  what,  nor  that  any,  facts  shall  be  stated  in 
their  attestation.  1  think  it  plain,  that  the  legislature  meant  nothing 
more,  than  that  the  instrument  itself  should  be  attested,  in  order  to 
identify  the  witnesses  and  designate  who  are  to  prove  its  execution. 
The  object  was  not  to  obtain  from  the  witnesses  a  certificate  of  the 
essential  facts  of  the  transaction,  but  to  provide  the  means  of  proving 
them  by  persons  entitled  to  confidence,  and  selected  for  the  purpose. 
The  subscription  of  their  names  denotes  that  they  were  present  at 
and  prepared  to  prove  the  due  execution  of  the  instrument  so  attested, 
and  nothing  more.  The  attestation  is  the  act  of  the  witnesses,  and 
it  was  not  intended  to  confide  to  them  the  duty  of  stamping  their 
testimony  upon  the  paper ;  which  would  avail  nothing  as  evidence, 
however  perfect,  and  which  ought  to  create  no  estoppel,  however  imper- 
fect. This  view  of  the  statutory  provision  is  in  effect  sustained  by 
the  English  decisions."  Agetin,  p.  465,  it  is  said  by  the  same  judge : 
^  I  think  it  clear  that  the  subscription  of  the  witnesses  is  substantially 
the  attestation  contemplated  by  the  statute ;  and  it  is  sufficient  if  the 
purpose  be  indicated  by  the  briefest  memorandum,  or  merely  by  a 
fair  presumption  arising  firom  the  local  position  of  their  signatures 
upon  the  paper ;  and  whether  a  memorandum  of  attestation  be  gen- 
eral or  special,  it  may  be  denied  or  contradicted  by  the  subscribing 
witnesses,  in  the  whole  or  in  part,  and  of  course  is  open  to  explana- 
tion if  in  any  way  ambiguous."  The  court  then  proceed  to  review 
the  case  of  Wright  v.  Wakeford,  and  the  cases  of  Doe  v.  Peach, 
Wright  V.  Barlow,  apd  Moodie  v.  Reid,  rejecting  them  as 
authority  in  the  State  of  Virginia  as  to  the  form  and  •  infiu-  [  *  40  ] 
ence  of  the  memorandum  of  attestation^  and  concurring 
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with  the  doctrines  declared  by  the  majority  of  the  judges  in  Bordett 
t;.  Spilsbury,  6  Man.  &  G.  386. 

An  objection  has  been  made  to  the  sale  under  the  deed  of  trast, 
based  upon  the  fact,  that  the  portion  of  the  property  actually  sold  did 
not  equal  in  value  the  whole  amount  of  the  debt  due  to  the  bank, 
which  it  is  insisted  should  have  been  the  case,  according  to  the  pro- 
viso in  that  deed.  We  do  not  see  the  force  of  this  objection,  inas- 
much as,  by  the  express  terms  of  the  deed,  authority  was  given  the 
trustee  or  the  bank  to  sell  the  property  in  separate  parcels,  as  either 
might  deem  it  necessary  or  advisable ;  and  it  would  have  been  im- 
practicable before  an  experiment  to  ascertain  a  priori  how  much  of 
the  property  would  be  requisite  for  the  satisfaction  of  the  debt,  and 
thus  a  literal  adherence  to  the  proviso  woufd  lead  either  to  the  pre- 
venting a  sale  altogether,  or  to  the  sacrifice  of  the  whole  estate, 
whether  there  should  have  been  a  necessity  for  it  or  not.  Moreover, 
the  sale  by  parcel  in  this  case  was  selected  upon  a  calculation  of  ad- 
vantage to  the /erne,  and  with  her  express  approbation,  with  the  view 
of  saving  to  her,  if  practicable,  a  portion  of  the  property. 

Upon  full  consideration  of  the  facts  and  the  law  of  this  case,  the 
court  are  of  the  opinion,  that  the  marriage  contract  gave  power  to  the 
feme  covert  to  appoint  the  entire  estate  and  property  embraced  within 
it;  that  the  provisions  and  conditions  of  that  contract  have  been 
complied  with  in  the  execution  of  the  power  thereby  created  and 
reserved ;  that  therefore  the  decree  of  the  circuit  court,  dismissing  the 
bill  of  the  appellant,  the  complainant  below,  ought  to  be  affirmed, 
and  it  is  hereby  accordingly  affirmed. 


The  United  States,  Plaintiffs,  v.  Thomas  Staats,  Jr. 

8  H.  41. 

Under  the  2d  section  of  the  act  of  March  3, 1823,  (3  Stats,  at  Large,  772,)  an  indictment  need 
not  chai^  that  the  alleged  acts  were  done  ** feloniously"  —  the  statute  makes  certain  aca 
done  with  a  certain  fraudulent  intent  or  purpose  felony,  and  if  the  acts,  and  intent  or 
purpose,  described  in  the  statute,  are  charged,  it  is  a  conclusion  of  law  therefrom  that  a 
felony  was  committed. 

This  section  punishes,  not  only  the  crime  of  forging  certain  instmments  or  uttering  them 
when  forged,  but  using  a  genuine,  but  false  instrument,  knowing  it  to  be  false,  in  sopport 
of  a  claim,  with  intent  to  defraud  the  government. 

Crrtificate  of  division  of  opinion  by  the  judges  of  the  circuit 
court  of  the  United  States  for  the  northern  district  of  New  York. 
The  case  is  stated  in  the  opinion  of  the  court. 

Johnson^  (attorney-general,)  for  the  United  States. 

No  counsel  contrd. 
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*Nei*80N|  J.,  delivered  the  opinion  of  the  coart  [  *^  1 

The  prisoner  was  indicted  under  the  3d  section  of  the  act 
of  congress,  passed  3d  March,  1823,  entitled  ^'An  act  for  the  punish- 
ment of  frauds  committed  on  the  government  of  the  United  States." 

The  section  provides,  that  if  any  person  shall  falsely  make,  alter, 
forge,  or  counterfeit,  &c.,  any  deed,  power  of  attorney,  order,  certifi- 
cate, receipt,  or  other  writing,  for  the  purpose  of  obtaining  or  receiv- 
ing, or  of  enabling  any  other  person  or  persons,  either  directly  or 
indirectly,  to  obtain  or  receive  firom  the  United  States,  or  any  of  their 
officers  or  agents,  any  sum  or  sums  of  money  ;  or  shall  utter  or  pub- 
lish as  true,  or  cause  to  be  uttered  or  published  as  true,  any  false, 
forged,  altered,  or  counterfeited  deed,  &c.,  with  intent  to  defraud  the 
United  States,  knowing  the  same  to  be  false,  forged,  or  counterfeit ; 
or  shall  transmit  to,  or  present  at,  or  cause  to  procure  to  be  transmit- 
ted to  or  presented  at,  any  office  or  officer  of  the  government  of  the 
United  States,  any  deed,  power  of  attorney,  order,  certificate,  receipt, 
or  other  writing,  in  support  of,  or  in  relation  to,  any  account  or  claim, 
with  intent  to  defraud  the  United  States,  knowing  the  same  to  be 
fidse,  altered,  forged,  or  counterfeited;  every  such  person  shall  be 
deemed  and  adjudged  guilty  of  felony,  &c. 

The  indictment  contains  two  counts.  The  first  charges,  that  one 
David  Gh>odhard  was  an  applicant  for  a  pension  under  the  act  of  con- 
gress entitled :  '*  An  act  supplementary  to  the  act  for  the  relief  of  cer- 
tain officers  and  soldiers  of  the  Revolution,"  passed  7th  June,  1832 ;  ^ 
and  that  Thomas  Staats,  Jr.,  the  prisoner,  contriving  and  intending 
to  defiraud  the  United  States,  and  to  cause  and  induce  the  same  to 
pay  to  the  said  David  divers  large  sums  of  money,  did  cause  and  pro- 
cure to  be  transmitted  to  the  commissioner  of  pensions,  and  to  be 
presented  at  the  office  of  the  said  commissioner,  a  certain  writing 
purporting  to  be  made,  subscribed,  and  sworn  to,  by  one  Benjamin 
Chadsey,  &c.,  in  which  said  writing,  it  was  alleged  and  de- 
clared, *  (setting  out  the  contents  of  the  affidavit,)  the  said  [  *44  ] 
Thomas  Staats,  Jr.,  knowing  the  said  affidavit  to  be  false 
and  untrue,  &c.,  and  did  cause  and  procure  to  be  transmitted  to  the 
said  commissioner  of  pensions  the  said  false  writing  and  affidavit, 
as  a  true  writing,  in  support  of  the  aforesaid  application  of  the  said 
David,  with  intent  to  defiraud  the  United  States. 

The  second  count  is  substantially  like  the  first,  except  that  it  avers 
the  false  affidavit  to  have  been  made  by  one  William  Bowsman. 

The  prisoner,  on  being  arraigned,  pleaded  not  guilty ;  and,  on  the 
trial  of  the  issue*  was  convicted ;  whereupon  his  counsel  moved  in 

I  4  Stats,  at  Large,  529. 
▼OL.  XYII.  43 
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arrest  of  judgment;  upon  whose  motion,  the  following  questions 
arose,  upon  which  the  opinions  of  the  judges  were  opposed,  and  the 
questions  certified  to  this  court :  — 

1.  Whether  the  said  indictment  is  defective,  for  the  reason  that 
the  acts  charged  to  have  been  committed  by  the  defendant  are  not 
charged  to  have  been  committed  feloniously,  or  with  a  felonious 
intent;  and, 

2.  Whether  the  acts  charged  in  the  said  indictment  to  have  been 
committed  by  the  defendant  do  constitute  an  offence  within  the  pro- 
visions of  the  1st  section  of  the  act  of  congress  above  recited. 

1.  In  respect  to  the  first  question  certified.  The  general  rule  is, 
that  the  charge  must  be  laid  in  the  indictment  so  as  to  bring  the  case 
within  the  description  of  the  ofience  as  given  in  the  statute,  alleging 
distinctly  all  the  essential  requisites  that  constitute  it.  Nothing'  to 
be  left  to  implication  or  .intendment.  Grenerally  speaking,  it  is  sutfi- 
cient  to  pursue  the  words  of  the  act ;  but  if,  in  pursuing  them,  there 
should  be  any  ambiguity  or  uncertainty  in  charging  the  offence,  the 
pleader  should  regard  the  substance  and  legal  effect  of  the  enactment. 
And  when  words  or  terms  of  art  are  used  in  the  description,  that 
have  a  technical  meaning  at  common  law,  these  should  be  followed, 
being  the  only  terms  to  express  in  apt  and  legal  language  the  nature 
and  character  of  the  crime. 

In  all  cases  of  felonies  at  .common  law,  and  some,  also,  by  stat- 
ute, the  felonious  intent  is  deemed  an  essential  ingredient  in  con- 
stituting the  offence ;  and  hence  the  indictment  will  be  defective,  even 
after  verdict,  unless  the  intent  is  averred.  The  rule  has  been  ad- 
hered to  with  great  strictness  ;  and  properly  so,  where  this  intent  is 
a  material  element  of  the  crime. 

Sir  William  Biackstone  observes,  that  the  term  "  felony  "  originally 
denoted  the  penal  consequences  of  the  crime,  namely,  the  forfeiture 
of  the  lands  and  goods ;  but  that,  by  long  use,  it  came,  at  last,  to 

signify  the  actual  crime  committed. 
[  *  45  ]  *  He  farther  remarks,  that  the  idea  of  felony  is  so  generally 
connected  with  that  of  capital  punishment,  that  it  is  difficult 
to  separate  them,  and  that  the  interpretation  of  the  law  conforms  to 
that  usage ;  and,  therefore,  if  a  statute  makes  any  new  offence  felony, 
the  law  implies  that  it  shall  be  punished  with  death,  that  is,  by  hang- 
ing as  well  as  by  forfeiture,  unless  the  offender  prays  the  benefit  of 
clergy.    4  Bl.  Com.  97,  Wend.  ed. 

This  view  accounts  for  the  necessity  of  the  averment  of  a  felonious 
intent  in  all  indictments  for  felony  at  common  law;  and,  also,  in 
many  cases  when  made  so  by  statute ;  because,  if  it  is  used,  in  the 
sense  of  the  law,  to  denote  the  actual  crime  itself,  the  felonious  intent 
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becomes  an  essential  ingredient  to  constitute  it.  The  term  signifying 
the  crime  committed,  and  not  the  degree  of  punishment,  the  felonious 
intent  is  of  the  essence  of  the  offence ;  as  much  so  as  the  intent  to 
maim,  or  disfigure,  in  the  case  of  mayhem,  or  to  defraud,  in  the  case 
of  forgery,  are  essential  ingredients  in  constituting  these  seyeral 
offences. 

.  But,  in  cases  where  this  felonious  intent  constitutes  no  part  of  the 
crime,  that  being  complete,  under  the  statute,  without  it,  and  depend- 
ing upon  another  and  different  criminal  intent,  the  rule  can  have  no 
application  in  reason,  however  it  may  be  upon  authority. 

The  statute  upon  which  the  indictment  in  question  is  founded  de- 
scribes the  several  acts  which  make  up  the  offence ;  and  then  declares 
the  person  to  be  guilty  of  felony,  punishable  by  fine  and  imprison- 
ment. ^  t  insmission  or  presentation  of  any  deed,  or  other  writing, 
to  any  on^ce  or  officer  of  the  government,  in  support  of,  or  in  relation 
to,  any  account  or  claim,  with  the  intent  to  de&aud  the  United 
States,  knowing  the  same  to  be  false,  are  the  only  essential  ingre- 
dients. The  felonious  intent  is  no  part  of  the  description,  as  the 
offence  is  complete  without  it.  Felony  is  the  conclusion  of  law  from 
the  acts  done  with  the  intent  described ;  and  makes  part  of  the  pun- 
ishment ;  as,  in  the  eye  of  the  common  law,  the  prisoner  thereby  be- 
comes infamous,  and  disfiranchised.  These  consequences  may  not 
follow,  legally  speaking,  in  a  government  where  the  common  law  does 
not  prevail ;  but  the  moral  degradation  attaches  to  the  punishment 
actually  inflicted. 

This  question  arose  in  a  case  before  Park,  J.,  on  the  northern  cir- 
cuit, in  1831,  on  the  trial  of  an  indictment  for  burning  stcu^ks  of  grain, 
which  is  made  felony  by  the  22  and  23  Car.  IL  The  second  count 
charges  the  prisoner  with  aiding  and  abetting ;  and  an  objection  was 
taken,  that  the  indictment  should  have  averred  that  he  was 
feloniously  present  aiding  *  and  abetting.  Park,  J.,  was  in-  [  *  46  ] 
dined  to  think  the  objection  fatal ;  but  allowed  the  trial  to 
proceed,  and  the  prisoner  was  acquitted  on  the  facts.  Cannon  and 
another's  case,  1  Lewin's  Northern  Circuit,  227. 

It  again  arose  before  Lord  Lyndhurst,  C.  B.,  at  the  Durham  As- 
sizes, in  1834,  on  an  indictment  under  the  statute  of  mayhem,  9  Gteo. 
IV.  c.  31,  §  2.  An  objection  was  taken  after  conviction,  that  the 
indictment  did  not  allege  that  the  prisoner  upon  the  prosecution 
feloniously  did  make  an  assault,  &c. ;  but  it  was  held  that,  as  the 
indictment  described  the  offence  in  the  words  or  terms  of  the  statute, 
it  was  sufficient.  Deacon  on  Cr.  Law,  Suppt.  1652,  1681,  Rex  v. 
Thomas  Ldddle. 

This  statute,  after  describing  the  acts  constituting  the  offencci  con- 
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dudes,  like  the  one  before  us,  that  every  such  person  shall  be  guilty 
of  felony,  and,  on  conviction,  shall  suffer  death.  The  decision,  there- 
fore, bears  directly  upon  the  question  in  hand ;  and,  as  the  principle 
seems  to  have  been  given  up  in  the  country  from  whence  it  was  de- 
rived,  and,  at  best,  is  here  but  the  merest  technicality,  it  is  difficult  to 
perceive  any  ground  for  still  giving  effect  to  it.  It  would  be  other- 
wise, if  the  felonious  intent  was  descriptive  of  the  offence,  and  not 
simply  of  the  punishment. 

We  shall,  therefore,  direct  that  it  be  certified  to  the  court  below, 
that  the  indictment  is  not  fatally  defective,  for  the  reason  the  acts 
charged  to  have  been  committed  by  the  defendant  are  not  charged  to 
have  been  committed  feloniously,  or  with  a  felonious  intent. 

2.   With  respect  to  the  second  question  certified. 

The  court  are  of  opinion  that  the  offence  charged  in  the  indictment 
comes  within  the  statute. 

The  only  doubt  that  can  be  raised  is,  whether  the  writing  trans* 
mitted  or  presented  to  the  commissioner  in  support  of  the  claim  for 
a  pension  should  not,  within  the  meaning  of  the  statute,  be  an  instru- 
ment forged,  or  counterfeited,  in  the  technical  sense  of  the  term ;  arid 
not  one  genuine  as  to  the  execution,  but  false  as  it  respects  the  facts 
embodied  in  it. 

The  instruments  referred  /to  in  the  first  part  of  the  section,  the 
false  making  or  forging  of  which,  with  the  intent  stated,  is  made  an 
offence,  probably  are  forged  instruments  in  a  strict  technical  sense ; 
and  there  is  force,  therefore,  in  the  argument,  that  the  subsequent 
clause,  making  the  transmission  or  presentation  of  deeds  or  other 
writings  to  an  officer  of  the  government*  a  similar  offence,  had  refer- 
ence to  the  same  description  of  instruments, 
[  *  47  ]  *  But  this  is  by  no  means  a  necessary  conclusion  upon 
the  words  of  the  statute.  Indeed,  upon  this  construction,  it 
is  not  easy  to  see  the  materiality  of  the  clause ;  because  the  uttering 
and  publishing  of  the  forged  instruments  mentioned  in  the  first  clause 
as  true,  is  made  an  offence,  the  same  as  the  forging ;  and  it  is  quite 
dear,  that  the  acts  provided  against  in  the  subsequent  clause  amount 
to  an  uttering  and  publishing.  If  restrained,  therefore,  to  foiled 
instruments,  the  dause  would  seem  to  be  unnecessary. 

The  deeds  and  other  writings  mentioned  are  not  connected  with 
those  in  the  preceding  paragraph,  as  would  have  been  natural,  and 
almost  of  course,  if  intended  to  describe  similar  instruments.  The 
language  is,  "  any  deed,  power  of  attorney,"  &c. ;  not,  the  aforesaid 
deed,  which  words  must  be  in  effect  interpolated,  upon  the  oonslziuv 
tion  contended  for. 

The  dause,  therefore,  may  well  be  regarded  as  providing  for  a  dia- 
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tinct  and  independent  offence, — one  essential  to  the  protection  of  the 
government  against  iraudulent  claims;  and  which  consists  in  the 
transmission  or  presentation  of  false  or  counterfeit  papers  to  any 
officers  of  the  government  in  support  of  an  account  or  claim,  with 
intent  to  defraud. 

The  case  is  within  the  mischief  intended  to  be  guarded  against ; 
and,  also,  within  the  words ;  and  we  think  the  considerations  urged, 
founded  upon  the  form  and  structure  of  the  general  provision,  though 
plausible,  and  calculated  to  excite  doubts,  not  sufficient  to  take  it 
out  of  them. 

A  genuine  instrument  containing  a  false  statement  of  facts,  used 
in  support  of  a  claim,  the  party  knowing  it  to  be  false,  anci  using  it 
with  the  intent  to  defraud,  presents  a  case  not  distinguishable  in 
principle,  or  in  turpitude,  or  in  its  mischievous  effects,  £rom  one  in 
which  every  part  of  the  instrument  is  fabricated ;  and  when  the  one 
is  as  fully  within  the  words  of  the  statute  as  the  other,  we  may  well 
suppose  that  it  was  intended  to  embrace  it. 

We  shall  direct,  therefore,  that  it  be  certified  to  the  court  below, 
that  the  acts  charged  in  the  said  indictment  to  have  been  committed 
by  the  defendant  do  constitute  an  offence  within  the  provisions  of 
the  act  above  referred  to. 


Francis  Surgett,  Appellant,  v.  Peter  M.  Lapice  and  Edwaro 

Whittlesey. 

8  H.  48. 

The  proviso  contained  in  the  act  of  June  15, 1832,  (4  Stats,  at  Lai^ge,  534,)  requiring  the 
claimant  of  back  lands  in  Louisiana  to  give  notice  of  his  claim  before  proclamation  of  sale 
by  the  President,  was  prospective  merely,  and  did  not  apply  to  a  case  where  proclamation 
of  sale  had  been  made  before  the  passage  of  the  act.  \ 

The  proviso  in  the  fifth  section  of  the  act  of  March  3,  1811,  (2  Stats,  at  Large,  663,)  ex- 
cluding from  the  right  of  preemption  back  lands,  ''fit  for  cultivation,  bordering  on  another 
river,  creek,  bayou,  or  waterconrse,'*  refers  only  to  lands  bordering  on  some  nayigablc 
water,  and  which  also  are  fit  for  cultivation. 
'  a  case,  which  in  its  nature  and  objects  is  a  suit  in  equity,  is  removed  from  a  state  court 
of  Louisiana  to  the  circuit  court  of  the  United  States,  it  must  be  proceeded  with,  by  the 
latter  court,  like  other  cases  in  equity ;  and  it  must  be  brought  here  on  appeal,  not  by  a 
writ  of  error. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  distiict 
of  Louisiana* 

Lawrence  and  Jones^  for  the  appellant. 

Brown  and  Johnson^  (attomey-generaly)  cofUrd, 

42* 
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[  •  64  ]      •  Catron,  J.,  delivered  the  opinion  of  the  court 

1.  On  the  facts  appearing  in  the  record,  a  motion  was 
made  to  dismiss  the  suit  for  want  of  jurisdiction,  because  it  -was 
brought  here  by  appeal,  which  brings  before  the  reviaj^ng  court  all  the 
evidence ;  whereas,  had  a  writ  of  error  been  brought,  such  parts  of 
the  evidence  only  could  have  been  considered  as  were  presented  by 
bills  of  exception.  This  motion  has  been  held  up  for  a  length  of 
time,  and  is  now  considered  with  the  merits,  and  the  inquiry  stand- 
ing in  advance  of  the  merits  is,  whether  the  appeal  shall  be  dismissed. 
The  suit  was  commenced  in  a  state  district  court,  according  to  a  pre- 
scribed form  of  practice  in  Louisiana,  and  removed  by  the  defendant 
from  the  state  court  to  the  circuit  court  of  the  United  States,  where 
the  same  mode  of  pleading  and  practice  was  necessarily  pursued  that 
would  have  been,  had  the  cause  continued  in  the  state  court,  and 
been  there  adjudged ;  it  therefore  comes  here  as  an  anomalous  case. 
The  proceeding  was  commenced  by  Lapice  and  Whittlesey ;  they 
asked  to  have  a  cloud  removed  from  their  title,  which  they  alleged 
was  embarrassed  by  a  pretended  and  illegal  claim  of  Surgett  to  a 
back  concession,  of  anterior  date  to  their  title,  and  for  the  same  land. 
Surgett  came  in,  and  set  forth  his  claim ;  it  was  purely  equitable  in 
its  character,  in  the  sense  of  the  term  "  equity,*'  as  denominated  in 
the  constitution  and  acts  of  congress ;  this  claim  Surgett,  (by  a  peti- 
tion in  his  answer,)  by  way  of  reconvention,  asked  to  have  enforced 
against  Lapice  and  Whittlesey.  He  thereby  became  complainant. 
The  character  of  Lapice  and  Whittlesey's  title  is  not  in  controversy ; 
both  sides  admit  that  it  is  a  legal  and  valid  title  on  its  face,  and  as 
against  the  United  States  indisputable ;  but  Surgett  sets  up  a  right 
of  preference  to  entry  of  the  same  land  at  the  time  when  the  entries 
were  made  under  which  Lapice  and  Whittlesey  claim,  and  the  ques- 
tion is,  how  was  the  circuit  court  to  deal  with  the  matter  when  an 
appeal  or  writ  of  error  was  demanded,  as  the  one  or  the  other  the 
judge  was  compelled  to  allow ;  he  was  called  on  for  a  de- 
[  *  65  ]  cree  by  *  each  party,  as  on  bill  and  cross-bill  in  an  ordi- 
nary chancery  proceeding,  and  did  decree  that  Lapice  and 
Whittlesey  should  be  quieted  in  their  title  to,  and  possession  of,  the 
land  in  controversy,  and  that  Surgett  should  be  forever  enjoined  from 
setting  up  any  claim  or  pretension  to  the  same ;  and  so  he  might 
have  decreed  the  other  way;  and  although,  by  the  laws  of  Louisiana, 
a  jury  might  have  been  called  in  a  state  court  to  aid  in  ascertaining 
the  factis,  yet,  as  none  was  required  by  the  parties  in  the  circuit  courti 
and  the  cause  was  heard  by  the  court  alone,  and  a  decree  renderedi 
we  think  the  mere  fact  that  a  state  court  might  employ  a  jury  does 
not  affect  the  character  of  the  proceedings  actually  had  in  tiie  circuit 
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court  In  other  States,  juries  are  frequently  employed  by  the  chan- 
cellors when  hearing  causes,  as  in  Kentucky,  where  it  is  required  by 
a  statute ;  yet  if  an  ordinary  suit  in  equity  was  removed  from  a  state 
court  to  the  circuit  court,  (United  States,)  in  a  district  where,  by  the 
state  statutes,  a  jury  was  required  to  find  contested  facts,  still,  the 
circuit  court  would  not  be  required  to  resort  to  a  jury,  nor  could  it  do 
so.  And  we  take  occasion  here  to  say,  that,  had  the  circuit  court 
submitted  the  cause  to  a  jury  in  this  instance,  we  should  have  deemed 
it  improper,  although  demanded  by  either  side.  Our  opinion,  there- 
fore, is,  that  there  was  litigated  in  the  circuit  court  a  mere  equitable 
title,  in  a  form  impressed  on  the  proceeding  in  a  state  court,  and  a 
decree  pronounced  as  a  court  of  equity  would  have  done  in  a  regular 
course  of  proceeding  in  chancery ;  and  that  the  merits  of  the  cause 
could  only  be  reviewed  on  appeal. 

Sut  as  several  cases  have  been  dismissed  from  this  court  be- 
cause they  were  brought  here  by  appeal  instead  of  a  writ  of  error,  it 
is  insisted  that  this  rests  on  the  same  grounds  of  those  that  have  been 
dismissed,  and  the  case  of  the  United  States  v.  King,  3  and  7  How. 
773  and  844,  has  been  much  relied  on  to  show  that  this  cause  cannot  be 
brought  here  by  appeal.  But  that  was  not  an  action  of  title  to  quiet 
the  plaintiff  in  possession  of  his  land,  but  was  a  petitory  action 
brought  by  the  United  States  to  recover  land  which  was  in  the  pos- 
session of  the  defendant,  and  to  which  the  United  States  claimed  a 
legal  tille.  The  suit  was  in  the  nature  of  an  ejectment  in  a  court  of 
common  law,  and  was  therefore  strictly  an  action  at  law,  and  in  no 
respect  analogous  to  a  proceeding  in  equity  to  remove  a  cloud  from 
the  title  of  a  party  who  not  only  holds  the  legal  title,  but  is  also  ac- 
tually in  possession  of  the  land  in  dispute ;  and  as  the  United  States 
cannot  be  sued  in  reconvention,  if  the  defendant  had  claimed  an 
equitable  title  in  that  case,  it  would  have  been  no  defence, 
*  because  he  could  not  make  the  United  States  a  defendant,  [  *  66  ] 
and  himself  a  plaintiff,  by  a  suit  in  reconvention.  The 
whole  proceedings  were  necessarily  proceedings  at  law,  and  could 
therefore  be  removed  by  writ  of  error  only,  and  not  by  appeal. 
And  substantially  of  the  same  character  were  all  the  cases  relied  on 
by  counsel  to  dismiss  this  appeal ;  none  of  them  resembled  the  case 
before  us  in  any  material  degree,  — certainly  not  enough  to  govern 
it, — and  the  jurisdiction  is  consequently  sustained. 

2.  We  come  in  the  next  place  to  discuss  the  merits ;  and  here 
some^  general  considerations  present  themselves.  On  the  first  settle- 
ment  of  Lower  Louisiana,  the  nature  of  the  country  imposed  on  the 
governments  who  successively  held  it  a  peculiar  policy  in  granting 
land  to  individual  proprietors ;  the  Mississippi  Biver  overflowed  its 
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banks  annually,  and  to  overcome  this  impediment  to  cultivation,  and 
to  reclaim  the  back  lands,  heavy  embankments  had  to  be  thrown  up 
on  the  sides  of  the  river,  so  as  to  keep  the  water  at  flood-tide  within 
the  channel ;  and  these  embankments  had  to  be  connected  and  con- 
tinuous for  a  great  distance,  otherwise  the  whole  country  would  be 
submerged;  and  the  king's  domain  was  resorted  to  as  a  means  of 
securing  the  country  from  overflow,  and  of  reclaiming  it  to  a  great 
extent ;  and  individual  proprietors  were  relied  on  to  do  that  which, 
in  other  countries  at  all  similarly  situated,  was  a  great  national  work; 
and  it  is  matter  of  surprise  how  much  the  policy  accomplished  with 
such  feeble  and  questionable  means.  The  grants  were  not  large,  and 
fronted  on  the  river  only  to  the  extent  of  from  two  to  eight  arpens 
as  a  general  rule,  and  almost  uniformly  extended  forty  arpens  back ; 
to  these  front  grants  the  Spanish  government  reserved  the  back  lands, 
to  another  depth  of  forty  arpens;  and  although  few  if  any  grants 
were  made  of  back  lands  in  favor  of  front  proprietors,  still,  they  were 
never  granted  by  the  Spanish  government  to  any  other  proprietor, 
but  used  for  the  purpose  of  obtaining  fuel  and  for  pasturage  by  the 
front  owners,  so  that,  for  all  practical  purposes,  they  were  the  benefi- 
cial proprietors,  —  subject  to  the  policy  of  levees,  and  of  guarded 
protection  to  front  owners.  We  took  possession  of  Lower  Louisiana 
in  1804.  In  1805,  commissioners  were  appointed,  according  to  an 
act  of  congress,^  to  report  on  the  French  and  Spanish  claims  in  that 
section  of  country,  and  by  the  act  of  April  21,  1806,^  it  was 
made  a  part  of  their  duty  "  to  inquire  into  the  nature  and  extent  of 
the  claims  which  may  arise  from  a  right,  or  supposed  rights  to  a 

double  or  additional  concession  on  the  back  of  grants  or 
[  *  67  ]    concessions  heretofore  made,"  previous  to  the  transfer  *  of 

government,  "  and  to  make  a  special  report  thereon  to  the 
secretary  of  the  treasury,  which  report  shall  be  by  him  laid  before 
congress,  at  their  next  ensuing  session.  And  the  lands  which  may  be 
embraced  by  such  report  shall  not  be  otherwise  disposed  of,  until  a 
decision  of  congress  shall  have  been  had  thereon." 

The  commissioners  were  engaged  nearly  six  years  in  the  various 
and  complicated  duties  imposed  on  them,  and  then  reported,  that,  by 
the  laws  and  usages  of  the  Spanish  government,  no  front  proprietor 
by  his  own  act  could  acquire  a  right  to  land  further  back  than  the  or- 
dinary depth  of  forty  arpens,  and  although  that  government  invaria- 
bly refused  to  grant  the  second  depth  to  any  other  tlian  the  fit>nt 
proprietor,  yet  nothing  short  of  a  grant  or  warrant  of  survey  from 
the  governor  could  confer  a  title  or  right  to  the  land ;  wherefore  they 
rejected  claims  for  the  second  depth,  as  not  having  passed  as  private 

^  2  State,  at  Large,  324.  9  2  lb.  891. 
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property  to  the  front  proprietor  under  the  stipulations  of  the  treaty 
by  which  Louisiana  was  acquired.  As  by  the  Spanish  policy  and 
usages  the  front  ow^er  had  reserved  to  him  a  preference  to  become 
the  purchaser  of  the  second  depth,  congress,  by  the  5th  section  of  the 
act  of  March  3,  1811,  provided  that  every  person  who  "  owns  a  tract 
of  land  bordering  on  any  river,  creek,  bayou,  or  watercourse,"  in  the 
territory  of  Orleans,  "  and  not  exceeding  in  depth  forty  arpens,  French 
measure,  shall  be  entitled  to  a  preference  in  becoming  the  purchaser  of 
any  vacant  tract  of  land  adjacent  to,  and  back  of,  his  own  tract,  not  ex* 
ceeding  forty  arpens,  French  measure,  in  depth,  nor  in  quantity  of 
land  that  which  is  contained  in  his  own  tract,  at  the  same  price,  and 
on  the  same  terms  and  conditions,  as  are,  or  may  be,  provided  by 
law  for  the  other  public  lands  in  the  said  territory."  And  inasmuch 
as  the  country  had  not  to  any  material  extent  been  prepared  for  sale 
in  the  ordinary  mode  by  public  surveys,  it  was  made  the  duty  of  the 
principal  deputy  surveyor  of  each  of  the  two  districts  in  the  Orleans 
territory,  to  cause  to  be  surveyed  the  preference  rights  claimed  under 
the  act ;  and  where,  by  reason  of  bends  in  the  river,  bayou,  creek,  or 
watercourse  on  which  a  front  tract  bordered,  and  where  there  were 
similarly  situated  tracts,  so  that  each  claimant  could  not  obtain  a 
quantity  equal  to  his  front  grant,  it  was  made  the  duty  of  the  sur- 
veyor to  divide  the  vacant  land  between  the  several  claimants  in  such 
manner  as  to  him  might  appear  most  equitable.  To  gratify  preemp- 
tion claims  secured  by  the  act,  no  township  surveys  in  advance  of  an 
entry  were  contemplated,  as  they  could  not  be  regarded  did  they 
exist ;  and  as  the  act  was  limited  to  three  years'  duration, 
•  little  of  the  country  was  likely  to  be  surveyed  before  the  [  *  68  ] 
time  for  making  entries  expired.  By  the  7th  section  ^  of 
the  act  of  May  11,  1820,  the  6th  section  of  the  act  of  March  3, 
1811,  was  renewed,  and  continued  in  force  until  May  11,  1822  ;  and 
by  the  act  of  June  16,  1832,  the  act  of  1811  was  again  renewed  for 
three  years,  with  some  slight  amendments ;  and  by  the  act  of  Feb- 
ruary 24,  1836,*  the  time  was  further  extended  to  June  16, 1836. 

The  township  where  the  land  in  dispute  is  situated,  was  offered 
for  sale  according  to  the  President's  proclamation,  in  November,  1829; 
and  as  Surgett  first  offered  to  make  his  entry  in  1836,  it  is  insisted 
that,  after  the  lands  in  the  township  were  offered  at  public  sale,  no 
entry  founded  on  a  preference  right  was  allowable  at  the  land-office ; 
and  such  was  the  opinion  of  the  court  below,  and  is  one  of  the  rea- 
sons assigned  for  rejecting  Surgett's  claim.  The  act  of  1832  pro- 
vides, that  the  claimant  shall  deliver  his  notice  of  claim  to  the  register 
of  the  proper  land-office,  stating  the  extent  and  situation  of  the  tract 
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he  wishes  to  purchase,  and  shall  make  payment ;  but  it  has  this  proviso, 
—  that  all  notices  of  claim  shall  be  entered,  and  the  money  be  paid 
thereon,  at  least  three  weeks  before  such  period  a?  may  be  designated 
by  the  proclamation  of  the  President  for  the  sale  of  the  public  lands 
in  the  township  where  such  claim  may  be  situated ;  €ind  all  claims 
not  so  entered  shall  be  liable  to  be  sold  as  other  public  lands.  The 
proviso  was  an  exception  to  a  general  law  giving  a  right  of  entry ;  it 
was  prospective,  having  reference  to  future  public  sales,  and  not  to 
lands  that  had  been  previously  offered,  and  remained  unsold ;  Sargett 
could  not  comply  with  the  condition,  nor  had  it  any  application  to 
such  a  case  as  his  claim  presents. 

The  manifest  object  of  congress  was  to  disembarrass  public  sales 
by  barring  preference  rights  that  would  be  a  cloud  on  the  title  of  lands 
thus  offered. 

The  foregoing  construction  being  the  one  adopted  by  the  depart- 
ments of  public  lands  soon  after  the  act  of  1832  went  into  operation, 
we  should  feel  ourselves  restrained,  unless  the  error  of  construction 
was  plainly  manifest,  from  disturbing  the  practice  prescribed  by  the 
commissioner  of  the  general  land-office,  acting  in  accordance  with 
the  opinion  of  the  attorney-general,  and  which  had  the  sanction  of 
the  secretary  of  the  treasury  and  of  the  President  of  the  United 
States. 

The  court  below  rejected  Surgett's  claim  to  enter  the  back  land  on 
another  ground.  The  acts  of  congress  securing  the  preference  contain 
an  exception : ''  That  the  right  of  preemption  shall  not  extend 
[  *  69  ]  so  far  in  depth  as  to  include  lands  fit  for  *  cultivation  bor- 
dering on  another  river,  creek,  bayou,  or  watercourse."  And 
the  question  is,  to  what  description  of  watercourse  did  the  legisla- 
ture refer  ?  The  enacting  clause  provides  that  every  person  who 
owns  a  tract  of  land  "bordering"  on  any  river,  creek,  bayou,  or 
watercourse,  shall  have  the  right-  of  preemption  to  the  back  land. 
The  act  of  1811  has  been  construed  in  the  department  of  public 
lands,  for  nearly  forty  years,  to  mean  that  those  owners  whose  lands 
fronted  on  a  navigable  stream  were  only  provided  for ;  and  that  the 
word  "  border,"  both  in  the  enacting  clause  and  in  the  exception, 
meant  to  front  on  a  navigable  watercourse;  that  is  to  say,  such 
waters  as  are  described  in  the  3d  section  of  the  act  of  February  20, 
1811,^  by  which  Louisiana  was  authorized  to  form  a  state  constitu- 
tion and  government,  by  which  act  the  River  Mississippi,  and  the 
navigable  rivers  and  waters  leading  into  the  same,  or  into  the  Gulf 
of  Mexico,  were  declared  to  be  common  highways,  and  forever  free, 
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as  well  to  the  inhabitants  of  the  said  State,  as  to  other  citizens  of  the 
United  States. 

Similar  provisions,  as  respects  navigable  waters,  are  common  to 
other  States  where  there  are  public  lands,  and  the  practice  has  been 
uniform  to  survey  and  seU  the  lands  *' bordering"  on  navigable 
streams  as  fractional  sections ;  nor  is  the  channel  ever  sold  to  a  pri- 
vate owner.  Of  necessity,  it  had  to  be  left  almost  exclusively  to  the 
department  of  lands  executing  the  public  surveys  to  ascertain  what 
stream  was  navigable,  and  should  be  bordered  by  fractions  and  re- 
served from  sale ;  and,  on  the  other  hand,  what  waters  were  not 
navigable,  and  should  be  included  in  square  sections,  and  the  chan- 
nel sold.  The  registers  and  receivers  were  bound  by  recorded  returns 
of  the  surveyors,  (as  a  concluded  fact,)  to  sell  according  to  the  sur- 
veys, nor  could  the  register  and  receiver  be  allowed  to  hear  evidence 
contradicting  the  surveys,  as  to  whether  the  waters  included  by 
them  were  or  were  not  navigable.  Subject  to  this  state  of  the  law, 
Surgett  offered  (20th  May,  1836)  to  enter  the  back  land  to  front 
numbers  28,  29,  30,  31,  32,  and  33 ;  making  989i^  acres,  which  lots 
adjoin,  and  were  included  in  one  patent,  together  with  two  other 
lots,  Nos.  34  and  35,  also  adjoining  on  the  south,  to  whidh  he  did 
not  claim  any  back  land ;  that  is  to  say,  he  claimed  989iJ5  acres  as  a 
back  concession  to  a  patent  of  l,308i^  acres,  so  as  to  extend  the  six 
lots  first  named ;  and  if  neither  the  bayou,  nor  the  existence  of  pre- 
vious entries,  stood  in  the  way,  he  had  a  dear  right  to  enter.  Spar- 
row and  Whittlesey's  entries  were  in  part  fractions,  not,  however, 
produced  by  having  bordered  on  a  stream,  but  because  they  ad- 
joined front  lots  on  the  Mississippi  Biver  not  surveyed 
*in  squares,  but  according  to  the  second  section  of  the  act  [  *  70  ] 
of  March  3, 1811. 

In  surveying  township  number  five,  the  Mill  Bayou  was  entirely 
disregarded,  and  the  surveys  of  sections  and  quarter  sections  were 
made  in  rectangular  figures,  and  laid  down  and  sold  across  that 
water,  the  channel  of  which  was  granted  in  part  to  Sparrow  and 
Whittlesey,  and  in  part  to  others.  According  to  the  rules,  therefore^ 
by  which  the  register  and  receiver  were  governed,  they  had  no  right 
to  refuse  Surgett's  entry  for  the  reason  that  the  land  bordered  on 
another  navigable  stream. 

How  far  the  powers  of  the  court  below  extended  to  contradict  the 
public  surveys  and  records  of  the  land-office,  we  refrain  from  dis- 
cussing in  this  case,  as  the  parties  on  the  one  side  and  on  the  other 
affirmatively  appealed  to  a  court  of  justice  to  decide  the  fact,  whether 
the  bayou  was  of  the  description  contemplated  by  the  acts  of  con- 
gress, and  a  watercourse  on  which  lands  could  front     It  is  between 


504  SUPREME   COURT  OF  THE  UNITED  STATES.    ' 

Surgett  t;.  Lapice.    8  H. 

two  and  three  miles  long,  and  drains  swamps,  and  a  shallow  pondi 
or  rather  lagoon ;  its  greatest  width  is  from  seventy  to  eighty  feet 
from  bank  to  bank,  and  the  channel  in  part  is  some  fifteen  feet  deep 
from  the  top  of  its  banks ;  but  at  no  time  of  the  year  has  it  any 
claims  to  be  a  navigable  stream,  being  nearly  dry  for  a  greater  por- 
tion of  the  year,  having  no  running  water,  or  any  water  in  it,  except 
stagnant  pools ;  it  is  an  ordinary  drain  of  the  Mississippi  swamp, 
and  of  shallow  ponds.  Near  its  mouth,  at  the  Mississippi  Biver, 
there  is  a  levee,  —  and  so  there  is  on^  near  to  the  pond,  at  its  ftirther 
end  from  the  river ;  both  levees  being  on  lands  granted  to  Surgett 
Before  the  lower  levee  was  constructed,  there  had  been  a  mill  for 
grinding  erected  on  the  bayou,  which  gave  it  the  name  it  bears ;  the 
flow  of  water  was  then  from  the  Mississippi  River  through  this  out- 
let to  the  swamp,  in  times  when  the  river  was  high.  But  it  was 
never  fit  for  any  purpose,  as  a  channel  through  which  commerce 
could  be*  carried  on  by  water.  The  ground  of  defence  must  there- 
fore fail,  that  the  lands  entered  by  Sparrow  and  Whittlesey  bordered 
on  a  bayou,  and  were  within  the  exception  of  the  act  of  1832. 

The  circuit  court  also  held  that  the  back  land  was  proved  to  be  fit 
for  cultivation,  and  being  so,  was  excepted  from  the  enacting  clause 
giving  a  preference  of  entry.  The  exception  is,  "  that  the  right  of 
preemption  shall  not  extend  so  far  in  depth  as  to  include  lands  fit 
for  cultivation  bordering  on  another  river,  creek,  bayou,  or  water- 
course." There  is  no  break  in  the  sentence,  and  we  hold  that  con- 
gress clearly  intended  to  make  a  single  exception,  whereas 
[  •Tl  ]  the  court  below  divided  the  •clause  cited  into  two  excep- 
tions ;  excluding  a  preference  right,  first,  if  a  bayou,  &c. 
intervened ;  and,  secondly,  if  the  land  was  fit  for  cultivation,  whether 
there  was  a  navigable  water  in  its  rear,  or  not. 

We  only  deem  it  necessary  on  this  head  to  say,  that,  from  1811 
to  this  time,  the  general  land-office  has  construed  the  exception  as 
beuig  single,  requiring  that  the  back  land  should  border  on  another 
navigable  stream ;  and,  also,  that  it  should  be  fit  for  cultivation, 
before  the  preference  of  entry  could  be  denied ;  and  we  take  occa- 
sion here  to  declare,  that,  unless  this  uniform  construction  for  so  long 
a  time  by  the  land  department  was  most  manifestly  wrong,  we 
should  not  feel  ourselves  at  liberty  to  disturb  it,  as,  by  doing  so, 
titles  might  be  shaken,  and  confusion  produced. 

For  the  reasons  stated,  it  is  ordered  that  the  decree  of  the  circuit 
court  be  reversed,  and  that  the  cause  be  remanded  to  that  court, 
with  directions  to  enter  a  decree  for  the  plaintiff  in  reconvention, 
Surgett ;  and  that  court  is  directed  to  cause  a  survey  to  be  made 
under  its  supervision,  laying  off  the  back  land  to  lots  Nos.  28,  29,  30, 
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31,  32,  and  33,  according  to  the  practice  in  use  in  like  cases  in  the 
Burveyors'  offices  in  Louisiana.  And  it  is  further  ordered,  that  said 
Smgett  may  be  decreed  to  be  the  legal  owner  of  said  land,  to  the 
extent  that  the  lands  of  said  Peter  M.  Lapice  and  the  heirs  of  Ed- 
ward Whittlesey  interfere  with  a  survey  legally  made  of  said  back 
lands ;  and  that  said  Lapice  and  the  representatives  of  said  Whittle- 
sey be  decreed  to  convey  to  said  Francis  Surgett  such  parts  of  the 
lands  included  in  the  survey  as  ar^  embraced  by  any  of  the  entries 
or  patents  set  forth  in  the  original  petition  of  said  Lapice  and  Whit- 
tlesey ;  and  that  said  Surgett  may  be  quieted  in  his  title  and  pos- 
session of  the  lands  hereby  decreed.  And  it  is  further  ordered,  that 
said  Lapice  and  Whittlesey's  representatives  recover  from  said 
Francis  Surgett  after  the  rate  of  one  dollar  and  twenty-five  cents 
per  acre,  for  all  the  land  that  they  are  deprived  of  by  this  decree, 
with  interest  on  said  sum  after  the  rate  of  five  per  centum  per  an- 
num from  the  10th  day  of  May,  1836,  until  paid ;  and  that  said 
amount  shaU  be  ordered  to  be  paid  forthwith  into  court,  subject  to 
the  order  of  said  Lapice  and  Whittlesey's  representatives ;  nor  shall 
said  decree  be  executed  until  the  money  is  paid.  And  it  is  further 
ordered,  that  said  Lapice  and  Whittlesey's  representatives  shall  pay 
the  costs  of  the  appeal  to  this  court ;  but  that  the  costs  of  the  circuit 
court,  which  have  already  accrued,  and  such  as  may  hereafter  accrue, 
shall  be  adjudged  by  the  court  below,  on  a  future  hearing,  as  law 
and  justice  may  require.  And  it  is  further  ordered,  that  in 
*  all  matters  that  may  arise  in  said  cause,  and  in  respect  to  [  *  72  J 
which  no  special  directions  are  given  by  this  decree,  the 
circuit  court  shall  proceed  according  to  the  law  and  equity  of  the. 
various  matters  presented,  without  being  restrained  by  this  decree. 


AsHER  M.  Nathan,  Plaintiff  in  Error,  v.  The  State  of  Louisiana. 

8H.73. 

A  state  law  which  imposes  a  tax  on  exchange  and  monej  brokers  is  not  repugnant  to  the 

constitutional  power  of  congress  to  regulate  commerce. 

The  case  is  stated  in  the  opinion  of  the  court 

Wilde,  for  the  plaintiff. 

Coxe^  contra. 

•  JVFLban,  J.,  delivered  the  opinion  of  the  court  ^   [  *  ''^  1 

This  suit  is  brought  before  us  by  a  writ  of  error  to  the 
supreme  court  of  Louisiana. 

VOL.  XVII.  43  * 
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By  an  act  of  the  legislature  of  Louisiana,  of  the  26th  of 
[  •  80  ]  •  March,  1842,  entitled :  "  An  act  relative  to  the  revenue  of 
the  State,"  it  is  provided,  in  the  9th  section,  that  ^  each  and 
every  money  or  exchange  broker  shall  hereafter  pay  an  annual  tax 
of  ^250  to  the  State,  in  lieu  of  the  tax  heretofore  imposed  on  them." 
The  defendant  below  having  failed  to  pay  the  tax  for  two  years,  a 
suit  was  brought  against  him  in  the  district  court  of  the  State,  in 
which  a  judgment  for  ^500  was  rendered.  That  judgment,  on  an 
appeal  to  the  supreme  court  of  the  State,  was  affirmed*  The  defence 
made  was,  that  the  sole  business  of  the  defendant  was  buying  and 
selling  foreign  bills  of  exchange,  which  are  instruments  of  commerce, 
and  that  the  tax  is  repugnant  to  the  constitutional  power  of  con- 
gress ^'  to  regulate  commerce  with  foreign  nations  and  among  the 
several  States." 

This  is  not  a  tax  on  bills  of  exchange.  Under  the  law,  every  per- 
son is  free  to  buy  or  sell  bills  of  exchange,  as  may  be  necessary  in 
his  business  transactions ;  but  he  is  required  to  pay  the  tax  if  he 
engage  in  the  business  of  a  money  or  an  exchange  broker. 

The  right  of  a  State  to  tax  its  own  citizens  for  the  prosecution  of 
any  particular  business  or  profession  within  the  State,  has  not  been 
doubted.  And  we  find  that,  in  every  State,  money  or  exchange  bro- 
kers, venders  of  merchandise  of  our  own  or  foreign  manufacture, 
retailers  of  ardent  spirits,  tavern-keepers,  auctioneers,  those  who  prac- 
tise the  learned  professions,  and  every  description  of  property,  not 
exempted  by  law,  are  taxed* 

As  an  exchange  broker,  the  defendant  had  a  right  to  deal  in  every 
description  of  paper,  and  in  every  kind  of  money ;  but  it  seems  his 
business  was  limited  to  foreign  bills  of  exchange.  Money  is  admit- 
ted to  be  an  instrument  of  commerce,  and  so  is  a  bill  of  exchange ; 
and,  upon  this  ground,  it  is  insisted  that  a  tax  upon  an  exchange 
broker  is  a  tax  upon  the  instruments  of  commerce. 

What  is  there  in  the  products  of  agriculture,  of  mechanical  inge- 
nuity, of  manufactures,  which  may  not  become  the  meahs  of  com- 
merce ?  And  is  the  vendor  of  these  products  exempted  from  state 
taxation,  because  they  may  be  thus  used  ?  Is  a  tax  upon  a  ship,  as 
property,  which  is  admitted  to  be  an  instrument  of  commerce,  pro- 
hibited to  a  State  ?  May  it  not  tax  the  business  of  ship-building, 
the  same  as  the  exercise  of  any  other  mechanical  art  ?  and  also  the 
traffic  of  ship-chandlers,  and  others,  who  furnish  the  cargo  of  the  ship 
and  the  necessary  supplies  ?  There  can  be  but  one  answer  to  these 
questions.  No  one  can  claim  an  exemption  from  a  gen- 
[  *  81  ]  eral  tax  on  his  *  business,  within  the  State,  on  the  ground 
that  the  products  sold  may  be  used  in  commerce. 
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No  State  can  tax  an  export  or  an  import  as  such,  except  under  the 
limitations  of  the  constitution.  But  before  the  article  becomes  an 
export,  or  after  it  ceases  to  be  an  import,  by  being  mingled  with  other 
property  in  the  State,  it  is  a  subject  of  taxation  by  the  State.  A 
cotton-broker  may  be  required  to  pay  a  tax  upon  his  business,  or  by 
way  of  license,  although  he  may  buy  and  sell  cotton  for  foreign  ex- 
portation. 

A  bill  of  exchange  is  neither  an  export  nor  an  import  It  is  not 
transmitted  through  the  ordinary  channels  of  commerce,  but  through 
the  mail.  It  is  a  note  merely  ordering  the  payment  of  money,  which 
may  be  negotiated  by  indorsement,  and  the  liability  of  the  names  that 
are  on  it  depends  upon  certain  acts  to  be  done  by  the  holder,  when  it 
becomes  payable. 

The  dealer  in  bills  of  exchange  requires  capital  and  credit.  He 
generally  draws  the  instrument,  or  it  is  drawn  at  his  instance,  when 
he  is  desirous  of  purchasing  it.  The  bill  is  worth  more  or  less,  as  the 
rate  of  exchange  shall  be  between  the  place  where  it  is  drawn  and 
where  it  is  made  payable.  This  rate  is  principally  regulated  by  the 
expense  of  transporting  the  specie  from  the  one  place  to  the  other, 
influenced  somewhat  by  the  demand  and  supply  of  specie.  Now 
the  individual  who  uses  his  money  and  credit  in  buying  and  selling 
bills  of  exchange,  and  who  thereby  realizes  a  profit,  may  be  taxed  by 
a  State  in  proportion  to  his  income,  as  other  persons  are  taxed,  or  in 
the  form  of  a  license.  He  is  not  engaged  in  commerce,  but  in  sup- 
plying an  instrument  of  commerce.  He  is  less  connected  with  it 
than  the  ship-builder,  without  whose  labor  foreign  commerce  could 
not  be  carried  on. 

In  the  case  of  Briscoe  t?.  The  Bank  of  the  Commonwealth  of  Ken- 
tucky, 11  Pet.  267,  this  court  held  that  a  State  has  power  to  incorpo- 
rate a  bank ;  and  this  power  has  been  exercised  by  every  State  in  the 
Union,  except  where  it  has  been  prohibited  by  its  constitution.  And 
the  banks  established,  it  is  believed,  have  been,  without  exception, 
authorized  to  deal  in  foreign  bills  of  exchange.  And  this  court  held, 
in  Providence  Bank  v.  Billings  and  Pitman,  4  Pet.  514,  that  a  State 
had  power  to  tax  a  bank,  there  being  no  clause  in  the  charter  exempt- 
ing it  from  taxation.  In  the  case  of  The  Bank  of  Augusta  v.  Earle, 
13  Pet  519,  it  was  decided  that  the  bank  established  in  Greorgia, 
having  a  right  in  its  charter  to  deal  in  bills  of  exchange,  could, 
through  its  agent  and  the  comity  of  Alabama,  buy  and  sell  bills  in 
that  State. 

If  a  tax  on  the  businesf^of  an  exchange  broker,  who  buys 
*  and  sells  foreign  bills  of  exchange,  be  repugnant  to  the  [  *  82  3 
commercial  power  of  the  Union,  all  taxes  on  banks  which 
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deal  in  bills  of  exchange,  )>y  a  State,  must  be  equally  repug- 
nant. 

The  constitution  declares  that  no  State  shall  impair  the  obligations 
of  a  contract,  and  there  is  no  other  limitation  on  state  power  in  re- 
gard to  contracts.  In  determining  on  the  nature  and  effect  of  a  con- 
tract, we  look  to  the  lex  loci  where  it  was  made  or  where  it  was  to  be 
performed.  And  bills  of  exchange,  foreign  or  domestic,  constitute,  it 
would  seem,  no  exception  to  this  rule.  Some  of  the  States  have 
adopted  the  law  merchant,  others  have  not.  The  time  within  which 
a  demand  must  be  made  on  a  bill,  a  protest  entered,  and  notice  given, 
and  the  damages  to  be  recovered,  vary  with  the  usages  and  legal  en- 
actments of  the  different  States.  These  laws,  in  various  forms  and 
m  numerous  cases,  have  been  sanctioned  by  this  court  Indorsers  on 
a  protested  bill  are  held  responsible  for  damages  under  the  law  of  the 
State  where  the  indorsement  was  made.  Every  indorsement  on  a 
bill  is  a  new  contract,  governed  by  the  local  law.  Story's  Conflict 
of  Laws,  314. 

For  the  purposes  of  revenue,  the  federal  government  has  taxed 
bills  of  exchange,  foreign  and  domestic,  and  promissory  notes, 
whether  issued  by  individuals  or  banks.  Now  the  federal  govern- 
ment cau  no  more  regulate  the  commerce  of  a  State  than  a  State 
can  regulate  the  commerce  of  the  federal  government ;  and  domestic 
bills  or  promissory  notes  are  as  necessary  to  the  commerce  of  a  State 
as  foreign  bills  to  the  commerce  of  the  Union.  And  if  a  tax  on  an 
exchange  broker,  who  deals  in  foreign  biUs,  be  a  regulation  of  foreign 
commerce,  or  commerce  among  the  States,  much  more  would  a  tax 
upon  state  paper,  by  congress,  be  a  tax  on  the  commerce  of  a  State. 

The  taxing  power  of  a  State  is  one  of  its  attributes  of  sovereignty. 
And  where  there  has  been  no  compact  with  the  federal  government, 
or  cession  of  jurisdiction  for  the  purposes  specified  in  the  constitu- 
tion, this  power  reaches  all  the  property  and  business  within  the 
State,  which  are  not  properly  denominated  the  means  of  the  general 
government ;  and,  as  laid  down  by  this  court,  it  may  be  exercised  at 
the  discretion  of  the  State.  The  only  restraint  is  found  in  the 
responsibility  of  the  members  of  the  legislature  to  their  constitu- 
ents. 

If  this  power  of  taxation  by  a  State  within  its  jurisdiction  may  be 
restricted  beyond  the  limitations  stated,  on  the  g)round  that  the  tas 
may  have  some  indirect  bearing  on  foreign  commerce,  the  resources 
of  a  State  may  be  thereby  essentially  impaired.  But  state  power 
.  does  not  rest  on  a  basis  so  undefinable.  Whatever  exists 
[  •  83  ]  within  its  territorial  limits  in  the  form  *  of  property,  real  or 
personal,  with  the  exceptions  stated,  is  subject  to  its  laws 
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and  also  the  numberless  enterprises  in  which  its  citizens  may  be  en- 
gaged. These  are  subjects  of  state  regulation  and  state  taxation, 
and  there  is  no  federal  power  under  the  constitution  which  can  impair 
this  exercise  of  state  sovereignty. 

We  think  the  law  of  Louisiana,  imposing  the  tax  in  question,  is 
not  repugnant  to  any  power  of  the  federal  government,  and  conse- 
quently the  judgment  of  the  supreme  court  of  the  State  is  affirmed. 


The  United  States,  Plaintifis  in  Error,  v.  MoKean  Buchanan. 

8H.  83. 

A  purser  in  the  navy  cannot  chai^ge  commissions  for  drawing  bills  of  exchange  to  procure 
abroad  the  funds  which  he  disburses ;  nor  can  he  be  allowed  extra  compensation  for  pay- 
ing the  mechanics  and  laborers  at  a  navy  yard,  this  being  an  official  dnty. 

The  act  of  March  3,  1797,  (1  Stats,  at  Large,  514,  515,  ^  3,  4,)  allowing  offsets  in  suits  by 
the  United  States,  does  not  extend  to  claims  for  unliquidated  damages. 

Error  to  the  circuit  court  of  the  United  States  for  the  eastern  dis- 
trict of  Pennsylvania,  in  an  action  by  the  United  States  to  recover 
from  the  defendant  a  balance  alleged  to  be  due  from  him  as  a  purser 
in  the  navy.  At  the  trial,  the  defendant  claimed  sundry  credits  by 
way  of  offset,  the  nature  of  which  appears  m  the  opinion  of  the 
court  The  jury  having  found  for  the  defendant,  this  writ  of  error 
was  sued  out. 

Gfillet  and  Johnson^  (attorney-general,)  for  the  plcdntiff. 

0.  M,  Wharton  and  Dallas^  contra. 

•  Woodbury,  X,  delivered  the  opinion,  of  the  court  [  *  101  ] 

This  is  a  writ  of  error,  presenting  three  distinct  grounds 
of  exception  to  the  judgment  rendered  in  the  court  below. 

Neither  of  these  is  claimed  to  justify  us  in  revising  the  finding  of 
the  jury  on  the  evidence,  though  the  verdict  was  not  acceptable  in 
Bome  respects  to  the  district  judge  who  tried  the  cause,  but  should 
have  been  scrutinized  by  him,  if  at  all,  and,  if  clearly  wrong,  submit- 
ted to  another  jury  for  correction  on  the  motion  for  a  new  trial.  The 
exceptions  to  be  now  considered  are,  therefore,  confined  to  the  in- 
structions given  to  the  jury  concerning  the  claims  made  in  set-off  by 
the  original  defendant,  and  are,  that  they  all  were,  in  point  of  law, 
incorrect     Those  claims  were :  — 

1.  For  commissions  for  drawing  bills  of  exchange. 

2.  For  commissions  on  payments  made  to  mechanics  and  laboren 
at  the  navy  yard  at  Pensacola. 

43» 
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3.  For  loss  of  commissions  on  sales  of  slops,  and  loss  by  deprecia- 
tion of  property  in  the  Pacific 

The  claim  for  commissions  for  drawing  bills  of  exchange  is  founded 
on  such  service,  performed  at  times  from  May,  1827,  to  Febmary, 
1830.  But  it  appears  that  such  commissions  were  not,  at  any  period, 
usually  allowed  to  permanent  pursers.  And  though  one  or  two 
instances  were  given  of  such  allowances  under  peculiar  cir- 
[  •  102  ]  cumstances,  they  were  limited  •to  that  number ;  and  on  the 
10th  of  November,  1826,  commissions  to  commanders  of 
squadrons,  and  "  officers  of  any  grade,"  for  drawing  such  bills,  were 
expressly  abolished.  Red  Book  of  the  Navy,  p.  10,  and  p.  27.  See 
also  Letter  of  4th  Auditor,  26th  June,  1844 ;  Circular,  1st  April, 
1833. 

When  the  present  claim  was  presented  to  the  department  by  Mr. 
Buchanan,  in  1831,  it  was,  therefore,  rejected,  and  seems  to  have 
been  abandoned  by  him  for  nearly  ten  years  after,  when,  another 
difficulty  arising  as  to  other  transactions  of  his  in  the  Pacific,  this 
claim  was  revived,  and  offered  in  set-ofF  to  a  suit  by  the  government 
for  moneys  then  recently  advanced  to  him. 

On  what  ground,  then,  could  the  district  judge  properly  leave  its 
allowance  to  the  jury,  as  he  did  at  the  trial  in  this  case  ?  It  seems 
to  us,  that  he  should  have  instructed  them  that,  in  point  of  law, 
neither  any  act  of  congress,  nor  any  regulation  of  the  department, 
justified  the  allowance  ;  that  the  service  performed  was  an  ordinary 
one,  connected  with  a  purser's  official  duties,  and  consequently,  for 
which,  in  point  of  law,  he  was  entitled  to  no  extra  compensation  by 
way  of  commissions  or  otherwise.  See  Gratiot  v*  United  States, 
4  How.  112. 

The  two  cases,  often  relied  on  to  justify  such  an  allowance,  were 
both  claims  for  what  was  deemed  by  the  court  extra  service.  United 
States  V,  McDaniel,  and  United  States  v.  Fillebrown,  7  Pet.  16 
and  2a 

On  the  subject  of  a  usage  or  custom,  attempted  to  be  proved,  to 
overturn  these  principles  and  decisions,  it  seems  to  us  that  the  judge 
should  have  ruled,  that  a  usage  ought  not  to  be  permitted  to  be  set 
up,  where  a  rule,  as  here,  is  not  doubtful,  but  settled.  Brown  v. 
Jackson,  2  Wash.  C.  C.  24 ;  6  Binney,  417.  And  that  a  usage  or 
custom,  when  admissible,  must,  in  order  to  be  valid,  be  ancient,  rear 
sonable,  and  generally  known,  3  Wash.  C.  C.  149,  and  also  be  certain* 
United  States  v.  Duval,  Gilpin,  372.  Consequently,  when  it  appeared 
here  that  the  compensation  was  fixed  or  clear,  and  when  it  appeared 
that  only  one,  or,  at  the  furthest,  two  extra  allowances  could  be 
proved  of  commissions  for  such  services  by  permanent  pursers,  aiiH 
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those  under  peculiar  circumstances,  he  should  have  directed  that,  in 
point  of  laW|  these  last  did  not  constitute  a  valid  usage  or  custom, 
and  that  there  was  nothing  properly  to  be  left  to  the  jury  on  the  sub- 
ject In  the  United  States  v.  McDaniel,  7  Pet  16,  the  usage  had 
existed  uninterruptedly  for  fifteen  years. 

There  is  a  very  good  description  of  a  custom  or  usage  in  c.  1,  art  3, 
of  the  Civil  Ckxie  of  Louisiana.  '^  Customs  result  from  a 
*long  series  of  actions,  constantly  repeated,  which  have,  by  [  *  103  ] 
such  repetition  and  by  uninterrupted  acquiescence,  acquired 
the  force  of  a  tacit  and  common  consent^'  How  imperfectly  the 
evidence  in  the  present  case  meets  the  requirements  of  such  a  defini* 
tion  as  this,  or  of  any  legal  view  of  a  valid  usage,  is  so  obvious  as 
not  to  need  further  explanation. 

The  second  claim,  for  paying  mechanics  and  laborers  at  the  navy 
yard  at  Pensacola,  from  1835  to  1837,  stands  in  a  similar  condition. 
It  was  a  service  expressly  imposed  on  a  purser  of  a  yard  as  official, 
by  the  Blue  Book  of  the  navy,  as  early  as  1818.     Page  14. 

But  the  judge  instructed  the  jury,  that  this  book  had  ceased  to 
be  in  force.  In  this  he  erred.  For  the  navy  department,  in  1831, 
had  expressly  and  officially  published,  that  it  was  still  ^4n  full  force,'' 
except  in  two  or  three  other  particulars,  specified  in  a  note  to  the 
Red  Book,  p.  49,  note.  The  latter,  also,  was  then  first  printed,  and 
not  only  did  not  profess  to  repeal  the  former,  but  such  was  not  its 
legal  effect  The  Blue  Book  related  chiefly  to  other  matters  than 
what  were  in  the  Red  Book,  and  which  were  as  necessarily  to  remain 
regulated  by  the  former  after  the  publication  of  the  latter  as  before, 
and  even  now  as  then. 

The  Blue  Book  concerns  the  complement  of  officers  and  men  for 
vessels  of  different  sizes,  the  duties  of  those  officers  on  shipboard  and 
at  yards,  salutes,  recruiting,  &c. ;  and  not,  like  the  Red  Book,  relating 
to  decisions  in  the  civil  administration  of  the  department,  and  circu- 
lars, orders,  &c.,  connected  with  it 

The  latter  was  a  mere  collection  of  these  latter  matters,  before  ex- 
isting dispersed  and  in  manuscript ;  and  being  compiled  and  printed 
for  the  benefit  of  navy  officers,  as  well  as  the  department,  the  date 
of  each  decision  and  circular  was  given,  so  that  officers  might  see, 
if  decisions,  regulations,  or  circulars  confficted  in  any  degree,  as 
they  sometimes  might,  which  was  of  most  recent  date,  and  conse- 
quently often  modifying  or  superseding  one  made  earlier.  The  Red 
Book  introduced  nothing  new  into  the  service,  nor  professed  to  do  it, 
but  merely  arranged  and  made  more  generally  known  by  printing,  in 
1831,  what  had  before  taken  place  on  the  matters  described  in  it,  as 
has  been  done  in  relation  to  some  matters  in  the  Blue  Book,  by  print- 
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ing  and  <Jistributing  that  in  1818,  as  weU  as  compiling  and  publish- 
ing  in  that  other  things  new  and  permanently  usefuL 

There  being,  then,  no  repeal  of  this  .part  of  the  Blue  Book  relating 
to  the  duties  of  pursers  at  yards,  the  payment  of  mechanics 
[  *104  ]  *and  laborers  stood  as  ever  since  1818,  if  not  longer,  an 
official  luty  of  pursers  stationed  at  them. 

The  idea  of  attempting  to  set  up  a  usage  to  pay  commissions  for 
this  service,  and  leave  merely  one  case  of  the  kind^to  the  jury  as  evi- 
dence of  such  a  usage,  was  altogether  untenable  on  sound  principles, 
as  before  shown  under  the  first  claim.  All  the  other  cases  referred  to 
in  support  of  such  a  usage  or  custom  were  not  cases  to  allow  com- 
missions, though  sometimes  to  sanction  a  sum  of  money  for  a 
clerk. 

But  even  this  last  had  been  abolished  as  early  as  1826,  long  before 
the  service  performed  by  the  original  defendant,  and  only  an  addi- 
tional steward  had  been  since  allowed  at  yards  where  the  workmen 
were  numerous.  Red  Book,  52.  See  Letter  of  4th  Auditor,  June  26, 
1844,  and  Circular  of  1st  April,  1833. 

There  is,  likewise,  another  defect  in  the  instructions  to  the  jury  on 
both  of  these  points,  in  permitting  the  testimony  of  naval  officers,  and 
sometimes  of  subordinate  ones,  rather  than  .the  head  of  the  department, 
to  go  to  the  jury  to  enable  them  to  decide  what  were  and  were  not 
official  duties,  when  it  was  rather  the  province  of  the  court,  after  be- 
ing duly  informed  from  proper  sources,  to  settle  that  as  a  question 
of  law,  and  direct  the  jury  upon  it.    4  How.  80 ;  6Binney,  417. 

The  third  ground  of  claim,  and  the  instructions  upon  it,  are  in 
some  respects  different,  and  remain  to  be  considered. 

This  claim  was  for  commissions  lost  on  the  sale  of  slops  and  for 
depreciation  in  property,  caused  by  orders  of  Commodore  Claxton  in 
the  Pacific  in  1839. 

The  latter;  finding  that  an  unusual  quantity  of  some  kinds  of  cloth- 
ing had  been  issued  by  the  defendant  from  his  private  stores,  on 
which  an  advance  of  twenty-five  per  cent,  had  been  charged,  and 
only  a  small  quantity  from  the  public  stores,  on  which  only  ten  per 
cent,  advance  was  charged,  interposed  and  issued  an  order  against 
taxing  the  crew  over  ten  per  cent,  advance  on  certain  articles  of 
wearing  apparel,  on  which  the  defendant  insisted  he  was  entitied  to 
twenty-five.  This  claim  is  for  a  loss  of  the  difference  between  ten 
and  twenty-five  per  cent  on  what  was  and  might  have  been  sold, 
and  loss  by  depreciation  on  articles  not  sold.  Considering  the  views 
entertained  by  this  court  on  the  impropriety  in  law  of  allowing  this 
claim  to  be  put  in  at  all  in  set-off  to  this  action,  it  is  not  necessary 
to  decide  here  which  percentage  was  the  proper  one. 
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On  the  one  hand,  the  opinion  of  the  commodore  was  sustained  by 
that  of  Mr.  Paulding,  then  secretary  of  the  navy,  presumed 
to  be  best  acquainted  with  the  previous  constructions  *in  [  *  105  ] 
the  navy  department,  and  by  the  express  language  of  the 
Blue  Book,  pp.  103  and  105,  and  by  some  early  decisions  published 
in  the  Red  Book,  p.  18,  as  well  as  by  the  views  of  some  of  the  mem- 
bers of  this  court ;  yet  other  constructions  of  these  decisions  tend  to 
sustain  the  claim,  as  do  the  views  of  other  members  of  this  court 

Whichever  of  these  constructions,  then,  may  be  correct,  is  not  now 
settled,  because  we  think  it  clear  that  such  a  claim  as  this  is  not 
allowable  at  all  by  way  of  set-off  to  an  action  brought  by  the  govern- 
ment. 

The  statute  of  March  3, 1797,  which  allows  set-offs,  has  had  a  very 
liberal  construction  by  this  court,  extending  it  to  matters  even  dis- 
tinct from  the  cause  of  action,  if  only  such  as  the  defendant  is 
entitled  to  a  credit  on,  whether  equitable  or  legal.  United  States  t;. 
WUkins,  6  Wheat  135 ;  Ripley  v.  United  States,  7  Pet  25, 

The  object  is  to  settle  between  the  parties  their  mutual  accounts 
or  debts.     See  the  act  of  congress. 

But  any  wrongs  or  torts  done,  and  any  unliquidated  damages 
claimed,  have  never  been  permitted  as  a  set-off.  Butts  v.  Collins,  13 
Wend.  156 ;  McDonald  v.  Neilson,  2  Cow.  140 ;  Heck  v.  Sheener,  4 
Serg.  &  Rawle,  249  ;  10  Serg.  &  Rawle,  14.  This  rule  prevails  when 
the  United  States  are  plaintiffs,  as  well  as  individuals.  United 
States  V.  Robeson,  9  Pet  325. 

Much  less  could  wrongs  done  by  others  than  the  United  States, 
and  for  whom  it  would  be  a  very  grave  question  whether  the  United 
States  were  in  law  responsible,  be  set-off,  and  unliquidated  damages 
allowed. 

Such  a  transaction,  whether  sounding  ex  delicto  or  ex  contrctctUj 
seems  to  be  one  between  the  two  officers,  rather  than  between  one 
of  them  and  the  government  United  States  v.  Hawkins,  10  Pet 
134 ;  9  Pet  319. 

It  is  certain,  that  no  action  could  technically  be  sustained  against 
the  United  States  for  any  wrong  done  here  by  Commodore  Claxton. 
And,  waiving  their  sovereignty  to  bar  a  suit,  it  is  quite  manifest  that 
no  claim  exists  as  a  matter  of  course  against  the  government  for  a 
wrong  done  by  one  officer  against  another  officer,  or  by  one  officer 
against  an  individual,  when  the  liability  of  the  officer  hiipself  for 
public  acts  is  often  questionable ;  and  when  the  liability  of  the  gov- 
ernment for  his  acts,  private  or  public,  is  still  more  in  doubt  Gar- 
land V.  Davis,  4  How.  148,  and  cases  there  cited ;  Story  on  AgentSi 
412,  note ;  Duncan  v.  Findlater,  6  Clark  &  Fin.  903,  910. 
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Nor  does  it  alter  the  case,  if  another  officer,  like  a  secre- 

[  •  106  ]  tary  *  of  the   navy,  approves  of  the  wrong.      Should  a 

post-captain  go  out  of  the  path  of  his  duty,  or  act  beyond 

his  legitimate  authority,  it  appears  on  its  face  an  affair  between  him 

and  the  sufferer,  and  not  between  the  latter  and  the  government. 

The  defendant,  if  he  has  really  been  wronged  by  Commodore 
Claxton,  acting  against  and  beyond  his  official  authority,  has  not 
only  the  usual  modes  of  redress  against  him  in  the  judicial  tribunals, 
Jones  V.  Bird,  5  Barn.  &  Aid.  837 ;  15  East,  384,  but  it  is  gratifying 
to  reflect,  that  resort  to  congress  is  also  open  for  relief^  and  with  suc- 
cess, undoubtedly,  should  the  defendant  be  able  to  satisfy  congress  he 
was  wronged  by  the  commodore,  and  that  it  is  just  and  proper  for 
the  government  to  atone  for  any  injury  so  done  to  him  by  another. 

But  some  legislative  sanction  to  this  claim,  or  some  recognition 
by  congress  of  a  right  to  it,  would  seem  an  indispensable  preliminary 
to  its  allowance  in  any  form  in  the  judicial  tribunals  against  the  gov- 
ernment.    See  United  States  v.  McDaniel,  7  Pet.  1  and  16. 

Judge  Story,  in  his  work  on  Agents,  §  319,  says :  <'  In  the  next  place, 
as  to  the  liability  of  public  agents  for  torts  or  wrongs  done  in  the 
course  of  their  agency,  it  is  plain  that  the  government  itself  is  not 
responsible  for  the  misfeasance,  or  wrongs,  or  neglects,  or  omissions 
of  duty,  of  the  subordinate  officers  or  agents  employed  in  the  public 
service." 

This  view  is  sustained  by  several  adjudged  cases,  among  which 
are  the  United  States  v.  Eirkpatrick,  9  Wheat.  720,  and  8  Wend. 
403 ;  United  States  v.  Vanzandt,  11  Wheat.  190 ;  1  Pet  318 ;  5 
Mason,  C.  C.  441 ;  15  East,  393 ;  6  Clark  &  Pin.  903. 

Consequently,  the  judge  in  the  district  court  erred  in  law  by  per- 
mitting a  set-off,  composed  of  such  a  daim,  to  go  to  the  jury  at  alL 
There  being  error  in  the  instructions  on  all  the  three  claims,  and  the 
judgment  in  the  circuit  court  having  affirmed  that  in  the  district 
court,  it  must  be  reversed  and  one  entered  disaffirming  it,  and 
the  case  remanded  thence  to  the  district  court,  in  order  that  there  may 
be  a  venire  de  novo  in  that  court,  and  another  trial  had  in  conformity 
to  these  views. 

AFLean,  J.  and  Grier,  J.  dissented  from  the  above  opinion. 

Wayne,  J.  did  not  sit  in  the  cause. 

9  H.  4S7. 
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Thomas  Williams,  Administrator  of  Benjamin  J.  Baldwin,  de- 
ceased, Appellant,  v.  John  W.  and  William  Benedict,  trading 
under  the  Firm  and  Style  of  Benedict  and  Benedict. 

8  H.  107.  , 

The  lien  of  jadgments  in  the  conrts  of  the  United  States,  depends  upon  the  laws  of  the  Slate 
at  the  time  its  process  acts  were  adopted  by  congress,  unless  congress  has  farther  legislated 
on  the  sabject ;  and  in  Mississippi^  a  judgment  against  an  administrator,  does  not  make  a 
lien  on  the  property  of  the  deceased,  if  his  estate  is  declared  insolvent  by  the  orphans' 
court  subsequently  to  the  judgment. 

Appeal  from  a  decree  of  the  district  court  of  the  United  States 
for  the  northern  district  of  Mississippi,  made  on  a  demurrer  to  a  bill, 
by  the  appellant,  to  enjoin  the  levy  of  an  execution.  The  sole  ques- 
tion raised  by  the  demurrer,  is  stated  in  the  opinion  of  the  court 

F.  P.  Stanton^  for  the  appellant 
Featherston^  contra. 

•  Orier,  J.,  delivered  the  opinion  of  the  court  [  *  111  ] 

The  only  question  raised  in  this  case  depends  on  the  con- 
struction of  the  peculiar  statutes  of  MississippL  It  is,  whether  a 
plaintiff  who  has  obtained  a  judgment  against  the  administrator  of 
an  intestate's  estate,  before  it  has  been  declared  insolvent,  has  such  a 
prior  lien  on  the  same  as  will  entitle  him  to  issue  an  execution  and 
satisfy  his  judgment  out  of  the  assets,  after  the  estate  has  been  de- 
clared insolvent  by  the  orphans'  or  probate  court,  and  commissioners 
appointed  for  the  purpose  of  distributing  the  assets  equally  among 
all  the  creditors. 

The  process,  both  mesne  and  final,  in  the  district  and  circuit  courts 
of  the  United  States,  being  conformed  to  those  of  the  different  States 
in  which  they  have  jurisdiction,  the  Uen  of  judgments  on  property 
within  the  limits  of  that  jurisdiction  depends,  also,  upon  the  state 
law,  where  congress  has  not  legislated  on  the  subject.  In  some  of 
the  States,  a  judgment  is  not  a  lien  on  lands ;  in  others,  there  is  a 
lien  coextensive  with  the  jurisdiction  of  the  court  In  Mississippi,  a 
judgment  obtained  in  his  lifetime  is  a  lien,  from  the  time  of  its  ren- 
dition, on  all  the  defendant's  property  ;  and  the  property  of  a  dece- 
dent becomes  liable  for  his  debts  from  the  time  of  his  death.  See 
Dye  V.  Bartlett,  7  How.  Miss.  224.  Consequently,  the  lien  of  a  judg- 
ment obtained  before  defendant's  death  cannot  be  affected  by  a 
declaration  of  insolvency  subsequently  made  by  his  administrator 
But  if,  at  the  time  of  the  death,  the  frmd  from  which  each  of  the 
creditors  has  an  equal  right  to  claim  satisfaction  is  insuJficient  to  pay 
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all,  equity  requires  that  one  should  not  be  permitted,  by  a  mere  race 
of  diligence,  to  seize  satisfaction  of  his  whole  debt,  at  the  expense 
of  another.  Hence,  a  declaration  of  insolvency  must  relate  back  to 
the  death,  in  order  that  this  equitable  principle  may  have  its  effect 
Such  appears  to  be  the  policy  of  the  legislation  of  Mississippi  on  this 
subject,  apparent  in  her  statutes  and  the  decisions  of  her  courts. 

The  case  of  Parker  v.  Whiting,  6  How.  Miss.  352,  decided  in  the 
high  court  of  errors  and  appeals  of  that  State,  presented  the  same 
point  in  a  case  parallel  with  the  present. 

In  that  case,  as  in  this,  it  was  contended  that  an  administrator  can- 
not teport  an  estate  insolvent  after  nine  months,  that  being 
[  •  112  ]  •  the  period  within  which  he  cannot  be  sued ;  and  that  a 
judgment  obtained  after  that  time  became  a  lien  on  all  the 
property  of  the  deceased,  which  cannot  be  destroyed,  raised,  or  super- 
seded by  the  subsequent  report  of  insolvency,  especially  when  it 
appeared  that  this  insolvency  might  have  been  caused  by  the  malad- 
ministration of  the  defendant. 

But  that  court  decided  that  the  estate  of  a  deceased  person  may 
be  reported  insolvent  after  the  expiration  of  nine  months  from  the 
grant  of  letters  of  administration ;  and  that,  when  an  estate  is  so 
reported,  the  lien  of  a  judgment  previously  obtained  against  the  ad- 
ministrator is  held  in  abeyance,  and  must  give  way  to  the  general 
and  equal  lien  of  all  the  creditors  which  existed  at  the  time  of  the 
death,  and  to  which  the  declaration  of  insolvency  must  relate.  Also, 
that  the  action  of  the  probate  court  on  a  report  of  insolvency  cannot 
be  collaterally  impeached ;  and  if  the  insolvency  has  been  caused  by 
maladministration,  the  remedy  is  by  action  for  a  devastavit^  or  on  the 
administration  bond. 

In  this  exposition  of  the  statutes  of  Mississippi,  as  given  by  her 
courts  we  fully  concur ;  and  it  is  conclusive  of  the  question  now 
under  consideration. 

As,  therefore,  the  judgment  obtained  by  the  plaintiffs  in  the  court 
below  did  not  entitle  them  to  a  prior  lien,  or  a  right  of  satisfaction  in 
preference  to  the  other  creditors  of  the  insolvent  estate,  they  have  no 
right  to  take  in  execution  the  property  of  the  deceased  which  the 
probate  court  has  ordered  to  be  sold  for  the  purpose  of  an  equal  dis- 
tribution among  all  the  creditors.  The  jurisdiction  of  that  court  has 
attached  to  the  assets ;  they  are  in  gremio  legis.  And  if  the  marshal 
were  permitted  to  seize  them  under  an  execution,  it  would  not  only 
cause  manifest  injustice  to  be  done  to  the  rights  of  others,  but  be  the 
occasion  of  an  unpleasant  conflict  between  courts  of  separate  and 
independent  jurisdiction.  But  we  wish  it  to  be  understood,  that  we 
do  not  intend  to  express  any  opinion  as  to  the  right  of  state  legisla- 
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tion  to  compel  foreign  creditors,  in  all  cases,  to  seek  their  remedy 
against  the  estates  of  decedents  in  the  state  courts  alone,  to  the  ex- 
clusion of  the  jurisdiction  of  the  courts  of  the  United  States.  That 
will  present  an  entirely  different  question  from  the  present. 

The  decree  of  the  court  below,  dismissing  the  bill,  must  be  reversed, 
and  a  decree  entered  in  favor  of  complainant  continuing  the  injunc- 
tion. 

14 H.  868;  17  H.  471;  18  H.  508;  20 H.  688;  28H.90;  7  Wal.  205. 


The  United  States,  Appellants,  v.  The  Heirs  of  Boisdore.  Same, 
Appellants,  v.  The  Heirs  of  Powers.  Same,  Appellants,  v.  The 
Heirs  of  Turner. 

8  H.  113. 

The  act  of  May  26, 1824,  (4  Stats,  at  Large,  52,)  respecting  proceedings  to  try  the  validity 
of  private  land  claims  in  Missouri,  rccnacted  and  extended  to  Mississippi  and  other  States 
by  the  act  of  June  17,  1844,  (5  Stats,  at  Large,  676,)  is,  and  if  not  repealed,  will  continue, 
in  force  as  to  all  appeals  from  the  district  courts  to  this  court,  including  appeals  fix>a 
Mississippi. 

The  case  is  stated  in  the  opinion  of  the  court. 
Tolney  Howard  and  Henderson^  for  the  motion. 
Gillet,  and  Johnson^  (attorney-general,)  contrd. 

•  Tanby,  C.  J.,  delivered  the  opinion  of  the  court  [  *  120  J 

A  motion  has  been  made  to  dismiss  this  case,  for  want 
of  jurisdiction  in  this  court  to  hear  and  decide  it. 

It  appears  that  a  petition  was  filed  by  the  appellees  in  the  district 
court  of  the  United  States  for  the  southern  district  of  Mississippi, 
pursuant  to  the  acts  of  congress  of  May  26,  1824,  and  of  June  17, 
1844,  praying  to  have  confirmed  to  them  a  large  tract  of  land,  which 
they  claimed  under  a  concession  or  grant  which  they  alleged  had 
been  made  to  their  ancestors,  by  the  Spanish  authorities. 

The  petition  was  filed  on  February  1,  1845,  and  on  the  12th  of 
November,  1847,  the  district  judge  passed  his  decree  confirming  tlie 
concession  ;  and  on  the  same  day  the  United  States  appealed  to  this 
court  The  motion  is  made  to  dismiss,  upon  the  ground 
•  that  the  act  of  1844,  which  extended  to  the  State  of  Missis-  [  *  121  ] 
sippi  the  act  of  1824,  and  reenacted  it  as  to  claims  in  that 
State,  limited  the  duration  of  both  acts  to  five  years  and  no  longer, 
and  that  both  of  these  acts,  so  far  as  concerns  such  claims,  expired 
on  the  17th  of  June,  1849;  and  this  court  having  no  appellate  juris- 
diction, unless  conferred  on  it  by  act  of  congress,  and  having  derived 
VOL.  XVII.  44 
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the  jurisdiction  it  heretofore  exercised  in  cases  of  this  description 
altogether  from  the  laws  above  mentioned,  its  power  in  this  respect 
ceased  when  the  laws  expired ;  and  there  being  no  act  of  congress 
now  in  force  authorizing  it  to  review  the  decree  of  the  district  court 
for  the  southern  district  of  Mississippi,  the  appeal  of  the  United 
States  ought  to  be  dismissed  for  want  of  jurisdiction. 

It  is  true  that  this  court  can  exercise  no  appellate  power  over  this 
case,  unless  it  is  conferred  upon  it  by  act  of  congress.  And  if  the 
laws  which  gave  it  jurisdiction  in  such  cases  have  expired,  so  far  as 
regards  claims  in  the  State  of  Mississippi,  its  jurisdiction  over  them 
has  ceased,  although  this  appeal  was  actually  pending  in  this  court 
when  they  expired. 

But  the  court  is  of  opinion  that  the  act  of  1824,  reenacted  by  the 
act  of  1844,  for  the  State  of  Mississippi  and  the  other  States  men- 
tioned in  that  law,  has  not  expired  so  far  as  regards  appeals  from  the 
district  courts  to  this  court ;  that  it  is  still  in  full  force,  and  unless 
repealed  by  congress  will  continue  in  force,  until  all  the  appeals 
regularly  brought  up  from  the  district  courts  shall  be  finally  dis- 
posed of. 

The  act  of  1824  originally  extended  only  to  the  Spanish  and  French 
grants  in  the  State  of  Missouri,  ai\d  the  then  territory  of  Arkansas. 
It  contains  no  clause  limiting  generally  the  duration  of  the  law.  The 
6th  sectionp limits  the  time  within  which  the  claimants  may  file  their 
petitions  to  two  years,  and  gives  the  petitioner  three  years  from  the 
time  his  petition  is  brought  before  the  district  court,  to  prosecute  it 
to  a  final  decision  in  that  court ;  but  by  the  2d  section  either  party 
may  appeal  to  this  court,  within  twelve  months  from  the  time  of  the 
final  decree  in  the  district  court.  And  as  many  of  the  cases  might 
and  most  probably  would  be  decided  in  the  latter  period  of  the  five 
years  within  which  the  party  is  required  to  present  his  claim  and 
prosecute  it  to  a  final  decision,  it  is  evident  that  the  jurisdiction  of 
this  court  to  hear  and  determine  the  appeal  was  not  intended  to  be 
limited  to  the  same  period.  And  as  there  is  no  clause  of  limitation 
applying  to  the  whole  act,  nor  as  to  the  time  within  which  this  court 
shall  exercise  the  appellate  power  conferred  on  it,  the  act  of  1824,  in 
this  respect,  is  a  perpetual  one  ;  and  if  any  appeal  were  at 
[  •  122  ]  this  day  depending,  which  had  *  been  regularly  brought  up 
from  the  State  of  Missouri  or  the  territory  of  Arkansas,  the 
court  would  have  jurisdiction  to  hear  and  decide  it. 

This  construction  of  the  original  act  of  1824  is,  indeed,  not  dis- 
puted. But  it  is  insisted  that  it  is  otherwise  when  taken  in  connec- 
tion with  the  act  of  1844,  which  reenacted  it  for  the  States  therein 
mentioned,  in  one  of  which  this  case  has  arisen.    And  it  is  contended 


DECEMBER  TEEM,   1849.  519 

United  States  v,  Boisdor^'s  Heirs.    8  H. 

that  the  duiation  of  the  whole  act  of  1824,  as  thus  reenacled,  includ- 
ing the  appellate  jurisdiction  of  this  court,  is  restricted  to  five  years 
from  the  enactment  of  the  law. 

This  constraction  cannot  be  maintained.  In  expounding  a  statute, 
we  must  not  be  guided  by  a  single  sentence  or  member  of  a  sentence, 
but  look  to  the  provisions  of  the  whole  law,  and  to  its  object  and 
policy.  And  it  was  evidently  the  intention  of  the  act  of  1844,  to 
place  the  claims  under  Spanish  and  French  grants  in  the  States 
therein  mentioned  upon  precisely  the  same  footing  with  the  claims 
in  Missouri  and  the  territory  of  Arkansas,  an^  to  give  the  claimants  the 
same  rights  and  remedies,  including  the  right  to  appeal  to  this  court. 
For  it  declares  in  express  terms,  that  the  act  of  1824,  shall  be  extended 
to  them,  <^  in  the  same  way,  and  with  the  same  rights,  and  powers, 
and  jurisdictions  to  every  extent  they  can  be  rendered  applicable,  as 
if  these  States  had  been  enumerated  in  the  original  act  thereby 
revived;  and  the  enactments  expressly  applied  to  them,  as  to  the 
State  of  Missouri."  Now,  .if  i^ey  had  been  included  in  the  original 
act,  and  the  enactments  applied  to  them  as  to  the  State  of  Missouri, 
it  is  admitted  that  the  appellate  jurisdiction  of  this  court  would  not 
be  limited  to  five  years.  And  if  it  would  not,  it  necessarily  follows 
that  it  is  not  limited  by  the  act  when  reenacted  and  extended  by  the 
law  of  1844.  For  if  it  were  to  be  so  limited,  and  the  jurisdiction  of 
this  court  ceased  in  five  years,  the  rights  and  powers  and  jurisdictions 
in  relation  to  the  claimants  in  these  States  would  be  different  from 
what  they  would  have  been  if  they  had  been  included  in  the  original 
law.  Such  a  construction  would  in  effect  take  away  the  jurisdiction 
of  this  court,  and  deprive  each  party  of  the  right  to  appeal  within 
twelve  months  in  the  cases  decided  in  the  last  year  of  the  five,  and 
would  make  the  appeal  in  almost  every  case  inefficient  and  nugatory. 
Certainly,  there  could  be  no  reason  of  policy  or  justice  for  making 
such  a  difference  in  the  jurisdiction  of  this  court  in  different  classes 
of  similar  cases ;  nor  could  such  have  been  intended.  The  error  of 
the  appellees  appears  to  have  arisen  from  what  is  evidently  an  in- 
accuracy of  language  in  the  act  of  1844,  when  it  speaks,  in  the 
beginning  of  the  enacting  clause,  of  "  so  much  of  the  expired 
act  •  of  1824,"  as  related  to  the  State  of  Missouri.  Now  [  *  123  ] 
the  act  of  1824,  as  we  have  already  said,  had  not  expired, 
and  is  still  in  force.  But  the  5th  section  of  the  act,  which  gave  the 
claimant  two  years  from  the  date  of  the  law  to  file  his  petition,  and 
three  more  to  bring  it  to  a  final  decision,  had  expired.  And  the 
whole  context  and  provisions  of  the  act  of  1844,  show  that  it  was  the 
intention  of  the  legislature  to  revive  this  portion  of  the  act  of  1824, 
and  tx>  give  to  the  claimants  in  the  States  there  mentioned,  as  it  had 
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given  to  those  in  the  State  of  Missouri,  five  years  to  establish  their 
claims,  and  to  subject  them  in  other  respects  also  to  the  same  regula- 
tions and  jurisdictions  in  prosecuting  them  in  the  courts  of  the  United 
States.  And  the  expression,  "  so  much  of  the  expired  act  of  1824," 
should  have  been,  "  so  much  of  the  act  of  1824,  as  had  then  expired," 
in  order  to  make  this  clause  consistent  with  the  residue  of  the  act 
This  evident  inaccuracy  ought  not,  however,  to  embarrass  the  court 
in  expounding  the  act,  which,  taken  altogether,  is  sufficiently  plain  in 
its  objects  and  intention,  as  well  as  in  its  language. 

The  motion  to  dismiss^  this  appeal  must,  therefore,  be  overruled. 

The  cases  of  The  United  States  v.  The  Heirs  of  Powers,  and  The 
United  States  v.  The  Heirs  of  Turner,  stand  upon  the  same  grounds, 
and  the  motions  to  dismiss  them  must,  therefore,  be  disposed  of  in 
like  manner. 

10  H.  72. 


John  H.  Bennett,  Plaintiff  in  Error,  v.  Samubl  F.  Butterworth, 

8  H.  124. 

« 

Where  the  action  is  to  recover  specific  chattels,  and  their  valae  is  alleged  in  the  declaration 
to  exceed  $2,000,  the  defendant  may  have  a  writ  of  error,  though  it  was  part  of  the  Ycrdict 
that  the  chattels  were  of  less  value  than  S2,000,  provided  the  plaintiff  released  that  pari 
of  the  verdict,  and  it  was  not  noticed  in  the  judgment. 

Error  to  the  district  court  of  the  United  States  for  the  district  of 
Texas. 

The  grounds  of  the  motion  to  dismiss  appear  in  the  opinion  of  the 
court. 

Hughes  J  for  the  motion. 
Howard  and  Harris^  contra. 

[  •  127  ]       •  Taney,  C.  J.,  delivered  the  opinion  of  the  court. 

The  court  have  considered  the  motion  made  in  this  case 

to  dismiss  the  writ  of  error  for  want  of  jurisdiction.     From  the  mode 

of  judicial  proceeding  adopted  in  Texas,  the  motion  presents  a  new 

question,  and  one  that  is  not  free  from  difficulty. 

The  suit  is  not  brought  in  any  of  the  forms  of  action  known  to  the 

common  law.     It  is  instituted  by  petition ;  and  the  plaintiif  in  the 

court  below  seeks  to  recover  four  slaves,  which  he  alleges  are  his 
property,  and    are   detained  from   him  by   the  defendant. 

[  •  128  ]  *  The  value  of  each  slave  is  averred  separately  in  the  peti- 
tion, the  whole  amounting  to  $2,700.     The  verdict  of  the 

jury  is  as  follows :  — 
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"  We,  the  jury,  find  for  the  plaintiff  $1,200,  the  value  of  the  negro 
slaves  in  suit,  with  six  and  a  quarter  cents  damages." 

And  the  record  states,  that  thereupon  the  plaintiiF  released  the 
judgment  for  $1,200,  in  open  court ;  and  the  court  adjudged  that  he 
recover  of  the  defendant  the  said  slaves,  and  the  damages  assessed  by 
the  jury,  and  his  costs. 

This  proceeding  appears  to  be  a  substitute  for  the  common  law 
action  of  detinue,  and  resembles  it  in  many  respects.  In  that  action, 
if  the  jury  find  that  the  property  belongs  to  the  plaintiff,  and  is 
detained  firom  him  by  the  defendant,  they  ought  to  find  at  the  same 
time  the  value  of  each  separate  article  in  dispute,  and  the  judgment 
of  the  court  is  that  the  plaintiff  recover  the  property,  or  the  value 
thereof  as  found  by  the  jury,  provided  he  cannot  obtain  possession 
of  the  property,  together  with  his  damages  and  costs.  Upon  such  a 
judgment,  a  writ  of  error  certainly  would  not  lie,  when  the  value 
assessed  by  the  jury  was  less  than  $2,000.  For  the  value  of  the 
property  in  dispute  would  be  fixed  by  the  verdict  and  the  judgment 
of  the  court,  and  both  parties  would  be  bound  by  it. 

But  in  the  case  before  us,  the  finding  of  the  jury  and  the  judg- 
ment of  the  court  differ  fi'om  the  proceedings  in  an  action  of  detinue. 
The  gross  value  of  the  four  slaves  is  found  by  the  jury,  and  not  the 
separate  value  of  each  of  them.  And  the  value  as  found  forms  no 
part  of  the  judgment  of  the  court.  The  plaintiff  was  permitted  to 
release  it, — ^and  although  it  is  said  in  the  record  that  he  released  the 
judgment  for  this  sum,  yet  it  appears  that  no  judgment  was  rendered 
for  it,  and  that  it  was  released  before  any  was  given. 

The  judgment  of  the  district  court  therefore  decides  nothing  more 
than  the  right  to  the  property  specified  in  the  petition ;  and  whether 
that  judgment  is  erroneous  or  not  is  all  that  this  court  can  examine 
into  upon  the  writ  of  error.  The  sum  which  the  plaintiff  below  (who 
is  the  defendant  in  error  here)  is  entitled  to  recover,  if  the  property  is 
placed  beyond  his  reach  and  he  fails  to  obtain  possession  of  it,  can 
form  no  part  of  the  judgment  of  this  court  The  only  matter  in  con- 
troversy is  the  four  slaves ;  and  their  actual  value,  whatever  it  may 
be,  is  the  value  of  the  matter  in  dispute. 

Now  if  the  judgment  of  the  district  court  had  been  for  the  defend- 
ant, the  plaintiff  would  evidently  have  been  entitled  to  maintain  a 
writ  of  error.  And  as  he  sues  for  the  specific  property, 
•  and  avers  the  value  to  be  $2,700,  he  would  have  been  [  *  129  ] 
entitled  to  the  writ,  even  if  he  had  laid  his  damages  for  the 
detention  below  $2,000.  For  the  averment  of  value  when  he  sues 
for  property  shows  the  value  of  the  thing  in  controversy,  as  much  as 
the  averment  of  debt  or  damage,  when  he  suess  for  money.     And 

44* 
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when  he  has  rejected  the  value  found  by  the  jury,  and  refused  a  judg- 
ment for  it,  and  is  not  bound  by  that  finding,  can  he  bind  the  defend- 
ant to  it,  and  thereby  deprive  him  of  his  writ  of  error,  upon  the 
ground  that  the  property  in  dispute  is  not  worth  $3,000  ? 

This  is  t\ie  question  upon  the  motion  before  us. 

In  cases  where  the  plaintiff  sues  for  money,  and  claims  in  his 
pleadings  a  larger  sum  than  $2,000,  and  obtains  a  judgment  for  a 
smaller  amount,  the  sum  for  which  the  judgment  is  rendered  is  the 
only  matter  in  controversy,  when  the  defendant  brings  the  writ  of 
error.  Because,  if  the  plaintiff  rests  satisfied  with  it,  and  takes  no 
step  to  reverse  it,  he  is  bound  by  it  as  well  as  the  defendant.  Both 
parties,  therefore,  stand  upon  an  equal  footing  in  that  respect.  But 
if  the  plaintiff  brings  the  writ  of  error  upon  the  ground  that  be  is  en- 
titied  to  more  than  the  judgment  was  rendered  for,  then  his  averment 
in  his  declaration  shows  the  amount  he  claimed ;  and  as  that  claim 
is  the  matter  for  which  he  brings  suit,  he  is  entitied  to  the  writ  of 
error  if  that  claim  appears  to  be  large  enough  to  give  jurisdiction  to 
this  court.  These  principles  have  been  settled  in  this  court  by  the 
cases  referred  to  in  the  argument. 

In  the  case  before  us,  the  plaintiff  avers  in  his  petition  that  the 
slaves  for  which  the  suit  is  brought  are  worth  $2,700.  The  right  to 
these  slaves  must  be  the  only  maj^r  in  controversy  here,  whether 
the  writ  of  error  is  sued  out  by  the  plaintiff  or  the  defendant.  K  by 
the  plaintiff,  he  would  undoubtedly  be  entitied  to  it,  upon  the  ground 
that  the  property  in  dispute,  and  which  he  is  seeking  to  recover  in 
this  suit,  is  claimed  to  be  worth  more  than  ^2,000 ;  and  he  would  be 
entitled,  under  the  decisions  of  this  court,  to  rely  on  the  averment  in 
his  petition,  to  show  that  the  amount  in  value  of  the  slaves  he  claimed 
is  sufficient  to  give  jurisdiction  to  this  court  Can  he,  then,  be  per- 
mitted to  deny  here  the  truth  of  his  own  averment,  when  precisely 
the  same  thing — the  same  property — is  the  matter  in  controversy 
upon  the  writ  of  error  brought  by  the  defendant  ?  We  think  not 
And  as  by  his  release  he  prevented  a  judgment  firom  being  entered, 
fixing  the  value,  as  between  these  parties  in  this  suit,  at  $1,200,  the 
averment  in  his  petition  must  be  regarded  as  determining  the  amount 
in  controversy  upon  a  writ  of  error  brought  by  either  plain  tifi 
[  *  130  ]  or*  defendant  Consequentiy,  this  court  has  jurisdiction  upon 
this  writ,  and  the  motion  to  dismiss  it  must  be  overruled. 

Daniel,  J.  In  the  opinion  of  the  court  pronounced  in  this  cause 
I  am  unable  to  concur,  regarding  that  opinion  as  reconcilable  with 
neither  the  act  of  congress  (Judiciary  Act,  §  22^)  regulating  the  juiis- 

^  1  Stats,  at  Large,  84. 
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diction  of  this  court,  nor  with  the  fandamental  rules  of  pleading  and 
evidence,  but  as  in  contravention  of  both.  This  cause  is  in  effect, 
and  in  form,  except  with  regard  to  the  frame  of  the  petition,  corre- 
sponding with  the  declaration  at  common  law,  in  all  its  details  and 
proceedings,  an  action  of  detinue  for  the  recovery  of  four  slaves.  In 
every  such  action,  the  authorities  tell  us  that  it  is  requisite  to  describe 
the  property  demanded  with  so  much  certainty,  that  it  may  be  deliv- 
ered up  in  specie ;  and  it  was  ruled  by  the  older  cases,  that,  where 
the  property  consisted  of  several  articles,  the  plaintiff  must  show  the 
value  of  each  particular  article,  and  not  state  the  aggregate  value. 
Subsequently,  however,  it  has  been  ruled  that  the  declaration  may 
mention  the  separate  value  of  each  article,  or  it  may  state  the  value 
in  gross ;  and  this  appears  to  be  the  established  doctrine  in  England 
at  this  day.  See  Com.  Dig.,  tit.  Pleader  (2X2).  So  in  1  Chitty 
on  Pleading,  p.  377,  it  is  said,  that,  "  in  actions  for  injuring  or  taking 
away  goods  or  chattels,  it  is  in  general  necessary  that  their  quality, 
quantity,  or  number,  and  value  or  price,  should  be  stated;  the 
assigned  reason  is,  that  a  former  recovery  could  not  else  be  pleaded 
in  bar  to  a  second  action  for  the  same  goods;  neither  could  the 
defendant  properly  defend  himself.*'  Then  with  respect  to  the  ver- 
dict and  judgment,  to  be  rendered  in  the  action  of  detinue,  the  law 
is  thus  given  in  Com.  Dig.,  tit.  Pleader  (2  X  12) :  **  The  judgment 
against  the  defendant  shall  be  for  the  recovery  of  the  thing  detained 
vel  valorem  inde  and  costs ;  and  if  judgment  be  upon  confession  non 
sum  informatus^  demurrer,  &c.,  a  writ  of  inquiry  shall  be  awarded  to 
inquire  of  the  values.  And  after  judgment,  if  a  distringas  goes  ad 
deliberandum  bona^  and  the  defendant  does  not,  the  plaintiff  shall 
have  damages  tcuced  by  the  inquest,  so  that  it  lies  in  the  defendant's 
election  to  deliver  the  goods  or  the  value." 

Sir  William  Blackstone  in  treating  of  the  action  of  detinue,  vol.  iii. 
p.  413,  thus  states  the  law :  '^  In  detinue,  after  judgment,  the  plaintiff 
shall  have  a  distringas  to  compel  the  defendant  to  deliver  the  goods 
by  repeated  distresses  of  his  chattels ;  and  if  the  defendant  still  con- 
tinues obstinate,  then  (if  judgn^ent  hath  been  by  default  or  demurrer) 
the  sheriff  shall  summon  an  inquest  to  ascertain  the  value 
of  the  goods,  and  the  plaintiff's  *  damages  (which  being  so  [  *  131  ] 
assessed,  or  by  the  verdict  in  case  of  an  issue)  shall  be  levied 
on  the  person  or  goods  of  the  defendant.  So  that  after  all,  in  re* 
plevin  and  detinue^  (the  only  actions  for  recovering  the  specific  pos- 
session of  personal  chattels,)  if  the  wrongdoer  be  very  perverse,  he 
cannot  be  compelled  to  a  restitution  of  the  thing  taken  or  detained." 
So,  too,  in  Chitty  on  Pleading,  vol.  i.  p.  124,  it  is  said :  <<  The  nature 
of  this  action  requires,  that  the  verdict  and  judgment  be  such  that  a 
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specific  remedy  may  be  had  for  the  recovery  of  the  goods  detained, 
or  a  satisfaction  in  value,  for  each  parcel,  in  case  they  or  either  of 
them  cannot  be  obtained.  The  judgment  is  on  the  alternative,  that 
the  plaintiff  do  recover  the  goods  or  the  value  thereof,  if  he  cannot 
have  the  goods  themselves." 

The  citation  of  these  seemingly  trite  and  familiar  principles  of  law 
will  not  be  deemed  useless,  when  an  application  of  them,  and  of  the 
reasons  on  which  they  are  founded,  shall  be  made  to  the  case  under 
consideration.  In  the  authorities  above  quoted,  we  have  disclosed 
to  us  the  propriety  and  necessity  (resulting  from  the  peculiar  charac- 
ter of  the  remedy)  for  averring  in  the  declaration,  and  of  ascertaining 
by  the  verdict  and  judgment,  the  value  of  the  property  sought ;  be- 
cause that  value  is  to  become  the  measure  of  redress  to  the  plaintiff, 
in  one  branch  of  the  alternative,  in  the  event  that  the  other  shall 
prove  fruitless.  It  is  indispensable,  therefore,  that  this  measure  be 
ascertained  upon  legal  testimony  and  solemn  investigation  before  the 
court,  and  under  its  supervising  authority,  as  indispensable,  fully,  as 
that  the  title  to*the  property  should  be  so  ascertained ;  for  both  enter 
alike  into  the  redress  of  the  plaintiff,  and  flow  from  the  same  source. 
His  right  to  the  one  rests  upon  the  same  foundation  with  his  right 
to  the  other,  and  if  he  had  no  right  to  one,  he  had  a  right  to  neither. 
Nor  can  it  be  said  that  the  measure  of  the  plaintiff's  redress  rests 
mainly  in  the  breast  or  in  the  action  of  the  court ;  on  the  contrary,  it 
rests  rather  in  the  opinion  and  action  of  the  jury.  The  court  cannot, 
even  with  the  parties  and  witnesses  before  it,  determine  the  value  of 
the  property,  or  the  parties'  right  thereto.  The  court,  by  awarding  a 
new  trial,  may  correct  an  excess  or  irregularity  of  any  kind  on  the 
part  of  the  jury  ;  but  it  could  have  no  power  to  find  for  either  party 
upon  the  issue  before  the  jury,  nor  augment  or  diminish  by  one  cent 
the  measure  of  redress  established  by  the  jury.  If,  then,  such  a 
power  belonged  not  to  the  court  when  in  a  course  of  regular  judicial 
inquiry,  with  the  parties  and  witnesses  fully  before  it,  does  it  not 
seem  strange  to  contend  that  such  a  power  can  be  exercised  collat- 
erally by  a  different  tribunal,  neither  trying  the  issue,  nor 
[  •132  ]  •weighing  the  evidence  which  the  jury  had  before  them,  and 
in  the  absence  of  all  or  any  of  the  circumstances,  exercised 
upon  ex  parte  affidavits  before  the  jury,  thereby  overturning  what 
twelve  men  upon  their  oaths,  and  in  regular  discharge  of  their  func- 
tions, have  done,  and  what  the  law  through  them  has  declared  shall 
be  the  standard  of  value  ?  And  for  what  purpose,  it  may  be  asked, 
is  this  collateral  inquiry  to  be  allowed  ?  Not,  strange  as  it  may 
seem,  to  settle  any  other  alternative  value  of  the  property,  nor  to  put 
«ny  estimate  upon  it  at  all ;  but  to  let  in  other  questions  connected 
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with  the  title,  or  with  some  proceeding^  in  the  court  below,  wholly 
disconnected  with  the  value  of  the  property.  But  it  is  said  that  the 
plaintiff  below  has  released  his  right  to  the  damages  assessed  by  the 
jury,  and  therefore  can  no  longer  enforce  them.  What  of  that  ? 
What  possible  connection  can  exist  between  the  power  of  the  plaintiff 
to  enforce  his  judgment,  as  affected  by  any  act  or  indiscretion  of  his 
own,  and  the  value  of  the  p'-operty  as  assessed  by  the  jury  ?  Does 
the  release  of  the  estimated  value  render  that  value  either  greater  or 
smaller  than  it  was  before  ?  Possibly,  this  act  of  the  plaintiff  may 
render  his  power  to  enforce  the  verdict  and  judgment  less  efficient ; 
but  to  reason  from  that  consequence  to  the  value  of  the  property  as 
found  by  the  jury,  appears  to  me  to  be  an  argument  as  illogical  as 
any  that  can  be  conceived.  The  estimated  value,  the  true  measure 
settled  by  the  jury,  remains  unchanged,  although  it  may  have  been 
released.  The  verdict  has  never  been  reversed  or  annulled.  More- 
over, it  may  not  follow  necessarily,  that  the  release  pf  the  damages 
by  the  plaintiff  below  vitiates  the  judgment,  or  deprives  the  plaintiff 
of  the  power  to  enforce  it ;  for  we  find  by  the  authorities  that  a  judg- 
ment may  be  by  confession,  or  non  svm  informatus^  or  on  demurrer 
in  either  of  which  cases  judgment  may  be  entered,  and  that  after- 
-wards,  if  the  defendant  will  not  deliver  the  property,  damages  for  the 
value,  and  for  the  detention  may  be  assessed ;  and  such  value,  when 
assessed  in  the  proper,  regular,  legal  mode,  is  all  for  which  execution 
can  be  had  against  the  person  or  property  of  the  defendant.  But  the 
inquiry  is  not  properly  instituted  here  whether  the  plaintiff,  by  error 
or  indiscretion,  has  lost  the  power  of  enforcing  his  verdict  and  judg- 
ment ;  the  question  is  purely  one  of  jurisdiction,  dependent  upon  the 
value  of  the  subject,  and  that  value  ascertained  by  all  the  solemnities, 
and  in  the  only  mode  known  to  the  law, — solemnities,  as  I  contend, 
nowhere  to  be  properly  gainsaid.  Let  it  be  supposed  that  there  had 
been  no  release  of  damages  or  value  by  the  plaintiff  below.  The 
principles  applicable  to  the  action  of  this  court  would  be 
precisely  those  involved  in  the  case  as  it  now  *  stands.  [  *  133  ] 
Then  let  it  be  supposed  that,  after  taking  jurisdiction  upon 
this  collateral  inquiry,  this  court  should  come  to  the  conclusion  that 
there  was  no  error  in  the  proceedings  and  judgment  in  the  court  be- 
low. What  manner  of  mandate  would  be  sent  to  that  court? 
Would  this  court,  upon  its  own  estimate  of  the  value  of  th3  subject 
founded  upon  affidavits,  and  because  it  had  claimed  jurisdiction  upon 
such  an  estimate,  order  the  circuit  court  to  augment  the  damages 
assessed  to  the  plaintiff  below  ?  Could  they  by  so  doing  open  again 
that  which  had  become  res  judicata  ?  If  they  should  not  do  .this, 
thev  would  confessedly  have  effected  a  wrong  to  the  plaintiff;  and 
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if  they  should  attempt  to  do*so,  I  desire  to  know  their  authority  for 
such  a  proceeding,  and  what  standard  or  measure  for  their  mandate 
they  would  adopt ;  they  would  have  repudiated  the  verdict  of  a  jury 
and  the  judgment  of  the  court,  and  what  higher  or  other  standard 
they  would  adopt  I  am  at  a  loss  to  conceive.  In  defence  of  the  px)- 
ceeding  permitted  in  this  case,  it  has  been  contended  that,  by  ihe 
practice  of  this  court,  in  cases  sounding  in  damages  purely,  a  plaintiff 
is  permitted  to  confer  jurisdiction  on  this  tribunal  by  laying  his  dam- 
ages at  an  amount  ad  libitum^  sufficient  for  that  purpose.  If  the 
practice  of  this  court  is  to  be  understood  in  the  latitude  in  which  it 
is  just  expressed,  that  practice  must  be  deemed  to  be  in  consonance 
with  neither  the  letter  nor  the  spirit  of  the  statute.  In  cases  arising 
ex  contractu  or  quasi  ex  contractu^  which  in  their  original  form  and 
magnitude  might  fall  within  the  rule  laid  down  by  congress,  but 
which  in  the  progress  of  investigation  by  the  application  of  payments 
or  set-offs,  should  be  brought  below  the  minimum  established  by 
law,  or  in  cases  of  tort,  which,  from  their  peculiar  character,  might 
also  come  within  the  reason  of  the  same  rule,  (though  the  latter  must 
be  regarded  as  liable  to  strong  doubt,)  jurisdiction  may  be  claimed. 
But  if  either  the  practice,  or  any  express  annunciation  from  this 
court,  is  to  be  apprehended  as  placing  it  at  the  option  of  parties, 
plaintiffs  or  defendants,  to  refer  all  their  contests  to  this  tribunal, 
however  their  character  may  be  stamped  and  ascertained  by  the 
decision  of  the  inferior  courts,  and  in  contravention  of  such  solemn 
decisions,  given  upon  full  investigation  by  courts  and  juries,  why 
then,  by  the  rules  or  the  practice  of  this  court,  the  act  of  congress  is 
substantially  repealed,  and  the  proceedings  of  the  courts  below  are  a 
mere  mockery.  The  value  of  the  subject  of  the  controversy,  as  ascer- 
tained in  the  court  below,  supplies  the  only  safe  and  uniform  rule  as 
to  jurisdiction,  in  cases  wherein  jurisdiction  is  dependent  on  value. 

My  opinion,  therefore  is,  that  it  is  incompetent  to  either  of 
[  *  134  ]  the  parties,  or  to  this  court,  in  the  indirect  *  and  collateral 

mode  here  attempted,  and  upon  evidence  entirely  dehors  and 
unconnected  with  the  record,  to  impeach  or  inquire  into  the  verdict 
and  judgment  rendered  in  the  district  court  of  Texas ;  that  such  a 
proceeding  is  utterly  subversive  of  the  act  of  congress  limiting  the 
right  to  appeals  and  writs  of  error,  and  equally  subversive  of  the 
fundament  rule  of  pleading  and  of  evidence,  which  establishes  un- 
deniable verity  in  the  solemn  proceedings  of  courts  acting  within  the 
sphere  of  their  jurisdiction,  and  establishes  every  fact  and  every  con- 
clusion embraced  within  the  scope  of  those  proceedings. 

20  H.  461. 
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Samubl   Vbazie,   Complainant  and   Appellant,  t;.   Nathaniel   I^ 
Williams  and  Stephen  Williams,  Defendants. 

8  H.  134. 

An  auctioneer  pretended  to  have  receiyed  bids,  not  actually  made,  and  thus  ran  np  the  price 
of  the  property  sold,  from  $20,000,  which  was  the  last  real  bid,  to  $40,000.  The  vendors 
had  no  Icnowledge  of  this  fraud.  The  court  decreed  that  the  vendors  should  repay  to  the 
vendee  $20,000,  being  the  excess  over  the  highest  real  bid. 

The  facts  which  the  court  fonnd  upon  the  evidence,  and  the  nature 
of  the  case,  and  the  questions  decided,  appear  in  the  opinion  of  the 
court. 

Webster  J  and  W.  P.  Fessenden^  for  the  appellant. 

Cmpinj  and  DavieSj  contra. 

•Woodbury,  J.,  delivered  the  opinion  of  the  court  [  *  149  ] 

This  was  an  appeal  from  a  decree  of  the  circuit  court  in 
the  Maine  district,  dismissing  a  biU  which  was  brought  originaUy  by 
Veazie,  the  appellant 

As  to  the  contents  of  the  bill  and  the  evidence  in  support,  it  may 
suffice  to  say  here,  that  the  bill  asked  the  rescission  of  a  sale  at  auc- 
tion, made  about  the  1st  of  January,  1836,  of  certain  mills,  owned  by 
the  respondents,  and  a  return  of  the  money  paid,  and  the  notes  still 
held  by  them  for  a  part  of  the  purchase-money.  It  asked 
this,  on  the  alleged  ground  of  imposition  in  *  the  sale  by  [  *  150  ] 
means  of  puffing  or  by-bidding,  so  as  to  advance  the  price 
about  $20,000  above  what  it  otherwise  would  have  been.  In  their 
answer,  the  respondents  denied  any  such  bidding  by  their  procure- 
ment, or  that  it  avoided  the  sale  if  happening;  and  further  con- 
tended, that  they  had  been  discharged  from  any  liability  which 
might  have  existed  by  a  release  to  the  auctioneer,  one  of  the  persons 
implicated  in  the  by-bidding.  The  answer  insisted,  also,  that  the 
auctioneer  should  have  been  made  a  party  to  the  bill,  and  that  any 
claim  to  relief  by  the  plaintiiBr  is  barred  by  the  lapse  of  time  since 
the  sale. 

The  leading  point  arising  in  this  case  involves  so  difficult  ques- 
tions both  of  fact  and  law,  that  they  have,  in  some  degree,  divided 
this  court,  as  well  as  the  court  below,  and  great  care  and  discrimina- 
tion will  be  necessary  in  order  to  reach  conclusions  that  can  be  satis- 
factory. 

The  relief  here  is  not  sought,  as  has  been  objected,  on  account  of 
inadequacy  of  pnce^ — though  that  may  at  times  be  so  gross  as  to 
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show  fraud,  and  might  here  very  well  raise  some  presumption  of  it. 
Warner  v.  Daniels,  1  Woodb.  &  Min.  Ill ;  Coles  v.  Trecothick,  9 
Ves.  234 ;  2  Ves.  sen.  155.  But  it  is  sought  for  a  fraud  practised  in 
augmenting  the  price ;  or,  in  other  words,  for  taking  false  steps  to 
enhance  it ;  and  it  is  the  consequence  and  injury  caused  by  these 
unfair  means  that  the  plaintiff  would  avoid. 

How  far,  then,  in  point  of  fact,  was  the  price  increased  above  the 
real  bids?  and  by  what  means?  A  minimum  price  of  $14,500  is 
clearly  proved  to  have  been  fixed  by  the  owners.  The  weight  of  the 
testimony  is,  that  the  real  bids  went  only  $3,500  to  $5,500  higher. 
There  is  no  pretence  that  Wadleigh  —  the  rival  or  competitor  of  tiie 
plaintiff —  bid  or  authorized  others  to  bid  for  him  above  eighteen  or 
nineteen  thousand  dollars,  though  a  statement  of  the  auctioneer  to 
one  person  has  been  relied  on  to  the  contrary.  Wadleigh  denies 
it,  —  nobody  testifies  to  it,  —  and  nobody  is  produced  who  bid  or 
employed  others  to  bid  higher,  unless  the  auctioneer  himself  did  it 
The  true  value,  also,  as  fixed  by  the  owners  at  $14,500,  tends  to 
confirm  the  idea  that  no  real,  fair  bid  would  be  likely  to  go  above 
$20,000,  —  or  over  $5,000  or  $6,000  beyond  the  owners'  own  esti- 
mate. 

It  is,  then,  a  leading  feature  in  this  case,  that  should  not  be  over- 
looked, as  it  gives  a  stamp  and  character  to  the  whole  equity  as 
between  these  parties  in  favor  of  the  plaintiff,  that  the  respondents 
fixed  the  minimum  bid  for  the  sale  of  their  property  at  $14,500,  and 
authorized  the  auctioneer  to  dispose  of  it  for  that  amount, 
[  •  151  ]  when  in  truth,  by  some  means  or  other,  and  *  without  any 
real  rival  bids  above  $20,000,  they  obtained  for  it  $40,000. 
Whether  this  extraordinary  result  was  effected  by  any  improper  con- 
duct on  their  part,  or  that  of  any  agent  for  whom  they  may  in  law 
be  responsible,  is  the  next  prominent  inquiry. 

In  the  outset,  the  probability  certainly  is,  that  property  like  this 
could  not  be  sold  at  auction  for  from  $25,000  to  $26,000  more  than 
the  owner  asked  for  it,  unless  under  some  imposition  or  great  mis- 
take. And  the  further  presumption  seems  at  first  to  be  reasonable, 
that  the  respondents,  whose  property  wa^  thus  sold,  and  by  an  auc- 
tioneer employed  by  themselves,  and  who  have  benefited  by  the  large 
excess  in  the  price  given,  by  taking  the  money  and  securities,  were 
either  instrumental  in  causing  the  excess,  or,  having  availed  them- 
selves of  it  and  all  its  advantages,  should  be  answerable  civUUer  for 
any  wrong  and  error  connected  with  it. 

It  is  conceded,  in  point  of  fact,  that  some  other  bids  than  Veazie's 
went  nearly  to  $40,000,  and  as  no  person  is  shown  to  have  made 
them  but  the  auctioneer,  if  follows  that  they  must  have  been  real 
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bids  by  him  for  himself,  or  fictitious  ones  by  him,  with  a  view  to 
increase  the  price  to  be  obtained  by  the  respondents,  and  to  increase 
his  own  commissions  on  a  sum  so  much  larger  than  had  been  antici* 
pated  when  the  sale  began. 

Looking  to  the  supposition  that  the  bids  were  real  and  for  himself, 
that  idea  is  not  supported,  but  rather  disproved,  by  the  testimony. 
The  auctioneer  does  not  appear  to  be  a  man  of  wealth,  able  to  buy 
so  valuable  property  for  investment,  nor  was  such  a  purchase  in  the 
line  of  his  business  or  profession ;  nor  does  he  seem  to  have  had  the 
means  or  disposition  for  speculation,  and  especisdly  on  so  large  a 
scale ;  and  he  must  have  well  known  that  the  true  value  of  this  prop- 
erty was  not  considered  by  the  owners  above  ^14,500,  nor  its  value 
to  Wadleigh  as  enhanced  by  its  locality  in  his  dispute  with  Veazie, 
as  above  $18,000. 

The  weight  of  the  testimony,  then,  is  decidedly  against  the  cor- 
rectness of  the  supposition,  that  the  bids  above  $20,000,  except  the 
plaintiff's,  were  by  the  auctioneer  for  himself  and  on  his  own  account 

Had  it  been  otherwise,  it  would  be  very  questionable  whether,  in 
point  of  law  or  equity,  an  auctioneer  can  be  allowed  to  bid  off  for 
himself  the  very  property  he  is  selling.  It  has  been  laid  down  that 
he  cannot  Hughes's  case,  6  Ves.  617 ;  Oliver  et  aL  v.  Court  et  oL 
8  Price,  127;  9  Ves.  234 ;  8  Ves.  337 ;  Long  on  Sales,  228 ;  Babing- 
ton  on  Auctions,  164.  The  principles  against  it  are  stronger,  if  pos- 
sible, and  certainly  were  enforced  earlier  in  courts  of  equity 
than  of  law.  An  opposite  course  *  would  give  to  an  auc-  [  *  152  ] 
tioneer  many  undue  advantages.  It  would  tend,  also,  to 
weaken  his  fidelity  in  the  execution  of  his  duties  for  the  owner.  He 
would  be  allowed  to  act  in  double  and  inconsistent  capacities,  as 
agent  for  the  seller  and  as  bayer  abo ;  and  the  precedents  are  numer- 
ous holding  such  sales  voidable,  if  not  void,  and  at  all  events  unlaw- 
ful, as  opposed  to  the  soundest  public  policy.  See  Micboud  v.  Girod, 
4  How.  554;  15  Pick.  30;  1  Mason,  344;  2  Johns.  Ch.  51 ;  Tufts  v. 
Tufts,  Mass.  Dist  1848,  3  Woodb.  &  Min.  456,  and  cases  there 
cited ;  Long  on  Sales,  228 ;  9  Paige,  663 ;  1  Stor.  Eq.  Jur.  §  315 ;  3 
Stor.  R.  625.  That  an  auctioneer  is  a  general  agent  for  the  owner 
usually,  though  questioned  in  the  argument,  cannot  be  doubtfuL 
See  Howard  v,  Braithwaite,  1  Ves.  &  BeaoL  209 ;  Stor.  on  Agency, 
§§  27,  28 ;  4  Burr.  1921 ;  1  R  Bl.  85.  He  is  so  tiU  the  sale  is  com- 
pleted. Long  on  Sales,  231 ;  Seton  v.  Slade,  7  Ves.  276 ;  Babington 
on  Auctions,  90 ;  20  Wend.  43.  And  though  he  may  be  agent  of  the 
buyer  after  the  sale  for  some  purposes,  such  as  to  take  the  case  out 
of  the  statute  of  frauds,  Williams  v.  MiUington,  1  H.  BI.  84 ;  3  D.  & 
E.  148 ;  Cowp.  395 ;  Long  on  Sales,  228,  60,  63 ;  Emerson  v.  Heelisi 
VOL.  XVII.  45 
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2  Taunt.  38 ;  1  Esp.  101,  yet  this  does  not  affect  the  other  principle, 
that  till  the  sale,  and  before  it,  he  acts  for  the  vendor  alone.  Nor  is 
an  auctioneer  a  public  officer  in  Maine,  and  a  license  required  to 
him.  2  Laws  of  Maine,  p.  390,  c.  134.  But  whether  a  public  officer 
or  not,  is  a  circumstance  that  does  not  generally  appear  to  have 
changed  the  liability  of  the  principal  for  his  acts,  if  taking  the  benefit 
of  them. 

Treating  his  bids,  then,  as  made  by  the  auctioneer,  not  for  himself, 
and  the  proof  having  failed  to  show  that  they  were  for  a  stranger, 
the  only  remaining  hypothesis  is,  that  they  were  made  by  him  while 
agent  of  the  owners,  with -a  view  to  their  benefit  particularly,  though 
with  hopes  of  some  incidental  gain  to  himself  in  increased  commis- 
sions. How  does  this  view  accord  with  the  evidence  of  the  transac- 
tion, taken  as  a  whole  ?  It  is  the  only  plausible  aspect  of  it  existing. 
The  auctioneer  found  Wadleigh  willing,  on  account  of  his  quarrel 
with  Veazie  and  his  interests  near  the  property,  to  go  about  05,000 
higher  than  the  owners'  estimate,  and  then  found  Veazie,  for  like 
reasons,  willing  to  go  still  higher  rather  than  let  Wadleigh  purchase 
the  premises,  for  whom  he  supposed  the  auctioneer  was  bidding.  In 
the  eagerness  of  competition  and  with  ample  capital,  Veazie  seems 
in  this  way  to  have  been  induced  to  go  even  as  high  as  040,000, 
under  the  exciting  but  delusive  and  false  impression,  that  he  thuQ 
was  obtaining  the  property  against  the  efforts  of  Wadleigh 
[  *  153  ]  or  others,  real  bidders  and  real  competitors.  That  *  impres- 
sion the  auctioneer  sought  to  create,  and  did  create,  by 
deceptive  means. 

Residing  on  the  spot  and  acquainted  with  the  character  of  the  par- 
ties, he  doubtless  suspected  that  Veazie,  rather  than  let  the  property 
go  to  Wadleigh,  might  bid  very  high,  — and  perhaps,  by  rumor,  even 
to  040,000,  —  and  proceeded,  after  the  real  bids  were  over  at  about 
020,000,  to  make  by-bids,  either  on  his  own  judgment,  to  benefit  his 
employers  and  increase  his  own  commissions,  or  on  the  suggestions 
or  signs  of  Stephen  H.  Williams,  who  was  present  as  agent  of  the 
respondents,  and  is  proved  to  have  sat  behind  and  near  the  auctioneer 
at  the  sale. 

Veazie  being  thus  situated  so  as  to  be  more  easily  duped  by  either 
of  them,  and  his  condition  and  fears  and  anxieties  being  probably 
known  to  Head,  if  not  to  Stephen  H.  Williams,  the  auctioneer,  by 
the  means  before  described,  procured  for  his  employers  nearly  treble 
what  they  expected  or  what  had  been  agreed  on  as  the  minimum 
price.  The  next  inquiry  is,  if  such  a  transaction  renders  the  sale  in 
point  of  law  void,  either  for  firaud  or  mistake.  In  some  countries, 
under  the  civil  law,  a  buyer  of  immovables  is  of  right  entitled  to  a 
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rescission  of  the  sale  if  it  turn  out,  though  without  &aud,  that  the 
price  was  more  than  fifty  per  cent,  above  the  true  value.  Pothier  on 
Contracts  of  Sale,  part  5,  c.  2,  §  2 ;  and  see  Domat,  tit.  6,  §  3.  Here 
the  price  was  at  least  a  hundred  per  cent  above,  —  yet  there  must  in 
this  country  be  fraud  also,  or  a  mistake. 

Though  no  evidence  is  seen  of  fraud  practised  by  the  respondents 
in  person,  nor  by  their  express  directions,  yet  a  fraud  was  evidently 
perpetrated  by  the  auctioneer,  as  agent  for  the  respondents,  or  by 
him  in  connection  with  Stephen  H.  Williams,  and  the  respondents 
have  taken  and  still  retain  the  benefit  of  it  This  conclusion  is  in- 
disputable, whatever  obscurity  or  concealment  may  have  been  flung 
over  the  case  by  the  auctioneer. 

Does  this  state  of  things,  then,  in  point  of  law,  require  the  sale  to 
be  relieved  against,  on  sound  principles  of  equity  and  public  morals? 

By-bidding  or  puffing  by  the  owner,  or  caused  by  the  owner,  or 
ratified  by  him,  has  often  been  held  to  be  a  fraud,  and  avoids  the 
sale.  Ck)wp.  395 ;  6  B.  Monroe,  630 ;  11  S.  &  R.  86 ;  4  Har.  & 
McHen.  282 ;  Babington  on  Auctions,  45 ;  3  Bingh.  368  ;  2  Carr.  & 
Payne,  208;  6  D.  &  E.  642;  Rex  v.  Marsh,  3  Younge  &  Jerv.  331 ; 
11  Moor,  283.  He  may  fix  a  minimum  price,  or  give  notice  of  by- 
bids,  and  thus  escape  censure.  Ross  on  Sales,  311 ;  How- 
ard V.  Castle,  6  D.  &  E.  642.  •But  this  shows  that,  with-  [  *  154  ] 
out  such  notice,  it  is  bad  to  resort  to  them.  Crowder  v. 
Austin,  3  Bingh.  368 ;  3  Younge  &  Jerv.  331.  "  The  act  itself  is 
fraudulent,"  says  Lord  Tenterden.  Wheeler  v.  Collier,  1  Moody  & 
Malk.  126. 

The  by-bidding  deceives,  and  involves  a  falsehood,  and  is,  there- 
fore, bad.  It  violates,  too,  a  leading  condition  of  the  contract  of  sales 
at  auction,  which  is  that  the  article  shall  be  knocked  off  to  the  highest 
real  bidder,  without  puffing.  2  Kent's  Com.  538,  539.  It  does  not  an- 
swer to  apologize  and  say  that  by-bidding  is  common.  For,  observed 
Lord  Mansfield : ''  Graming,  stockjobbing,  and  swindling  are  firequent. 
But  the  law  forbids  them  all."  Cowp.  397.  In  Bexwell  v.  Christie, 
Cowp.  396,  the  pole-star  on  this  whole  subject,  it  is  said :  "  The  basis 
of  all  dealings  ought  to  be  good  faith.  So  more  especially  in  these 
transactions,  where  the  public  are  brought  together  in  a  confidence 
that  the  articles  set  up  for  sale  will  be  disposed  of  to  the  highest  real 
bidder." 

Even  in  a  court  of  law.  Lord  Kenyon  has,  with  true  regard  to 
what  is  honorable  and  just,  said  :  ^<  All  laws  stand  on  the  best  and 
broadest  basis,  which  go  to  enforce  moral  and  social  duties."  Pasly 
t;.  Freeman,  3  D.  &  E.  63.  See  also  Bruce  v.  Ruler,  2  Man.  &  RyL  3. 
And  in  Howard  v.  Castle,  6  D.  &  E.  642,  he  held  that  T^ord  IM^ns- 
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field's  doctrine,  that  all  sham  bidding  at  auctions  is  a  fraud,  was  a 
doctrine  founded  "  on  the  noblest  principles  of  morality  and  justice.** 
Nor  does  it  lessen  the  injury  or  the  fraud  if  the  by-bidding  be  by 
the  auctioneer  himself.  He,  being  agent  of  the  owner,  is  equally 
with  him  forbidden  by  sound  principle  to  conduct  clandestinely  and 
falsely  on  this  subject.    Cowp.  397.    All  should  be  fair, — above-board. 

Indeed,  in  point  of  principle,  any  fraud  by  auctioneers  is  more 
dangerous  than  by  owners  themselves.  The  sales  through  the  former 
extend  to  many  millions  annually,  and  are  distributed  over  the  whole 
country,  and  the  acts  accompanying  them  are  more  confided  in  as  honest 
and  true  than  acts  or  statements  made  by  owners  themselves  in  their 
own  behalf,  and  to  advance  their  own  interests.  Great  care  is  there- 
fore proper  to  preserve  them  unsullied,  and  to  discourage  and  repress 
the  smallest  deviations  in  them  from  rectitude. 

Here  the  auctioneer  virtually  said  to  his  hearers,  when  he  made  a 
fictitious  bid :  "  I  have  been  offered  so  much  more  for  this  property." 
But  he  said  it  falsely,  and  said  it  with  a  view  to  induce  the  hearers 
to  ofier  still  more.  He  averred  it  as  a  fact,  and  not  an  opinion ;  and 
as  a  fact  peculiarly  within  his  knowledge.  Now  if,  under 
[  *  155  ]  such  an  untrue  and  fraudulent  •assertion,  persons  were  per- 
suaded to  give  more,  —  relying,  as  they  had  a  right  to,  on 
the  truth  of  what  was  thus  more  within  the  personal  knowledge  of 
the  auctioneer,  and  was  publicly  and  expressly  alleged  by  him,  and 
being  of  course  more  willing  to  give  higher  for  what  others  had  of- 
fered more,  who  probably  were  acquainted  with  such  property  and 
had  means  to  pay  for  it,  —  they  were  imposed  on  and  injured  by  the 
falsehood.  It  is  said :  "  A  naked,  wilful  lie,  or  the  assertion  of  a 
falsehood  knowingly,  is  certainly  evidence  of  fraud."  1  Const.  R.  (S. 
Car.)  8.  The  following  authorities  support  the  views  here  laid  down. 
3  Younge  &  Jerv.  331 ;  Moody  &  Malk.  123 ;  2  Carr.  &  Payne,  208; 
Bexwell  v.  Christie,  Cowp.  395;  Howard  v.  Castle,  6  D.  &  E.  642; 
1  Hall,  (N.  Y.)  146;  1  Dev.  (N.  Car.)  35;  6  Clark  &  Fin.  444,  329. 

Some  cases,  and  some  reasoning  found  in  them,  attempt  to  sanc- 
tion a  contrary  doctrine,  if  the  by-bids  were  made  merely  to  prevent 
a  sacrifice  of  the  property,  —  a  "defensive  precaution,"  —  but  not 
otherwise.  Connolly  v.  Parsons,  3  Ves.  625,  note;  Smith  v,  Clarke, 
12  Ves.  477  ;  Steele  v.  Ellmaker,  11  Serg.  &  Rawle,  86 ;  Woodward 
V.  Miller,  2  Collier,  279 ;  6  Maddock,  34. 

These  exceptions  still  concede  that  the  by-bidding,  when  an  arti- 
fice to  mirilead  the  judgment  and  inflame  the  zeal  of  others,  —  "to 
screw  up  and  enhance  the  price,"  in  the  language  of  Sir  William 
Grant,  —  is  fraudulent  and  makes  the  sale  void.  12  Ves.  483;  3 
Kent's  Com.  537. 
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Some  cases  hold,  too,  that  the  by-bidding  will  not  vitiate,  if  real 
bids  beside  those  of  the  vendee  occurred  after.  3  Ves.  620.  Bnt 
neither  of  these  excuses  or  apologies  existed  here.  These  by-bids 
were  made  after  some  thousands  of  dollars  had  been  offered  over  the 
value  of  the  mills,  as  estimated  by  the  owners  themselves,  and  were 
palpably  made  "  to  screw  up,"  or  enhance  the  price.  Any  other  ex- 
cuses, which  have  ever  availed,  either  are  anomalies,  or  rest  on  a  false 
analogy.  Thus,  at  one  time,  in  England,  duties  on  auctions  were 
remitted,  if  the  property  was  bought  in  by  the  owner.  3  Ves.  Jr.  17, 
621 ;  1  Fonbl.  Eq.  226.  This,  however,  was  founded  on  the  theory 
that  no  sale  had  taken  place,  and  hence  no  duty  should  be  paid, 
rather  than  that  a  sale  under  such  circumstances  was  valid.  It, 
therefore,  strengthens  rather  than  impairs  the  view  taken  of  the  pres- 
ent case. 

It  is  no  answer  to  this  reasoning  to  say,  as  has  been  done,  that 
Veazie  bid  voluntarily,  or  expressed  satisfaction  with  his  purchase, 
and  was  in  haste  to  close  it  up.  Because,  in  all  this,  he 
was  laboring  under  a  misapprehension  that  others  *had  [  *  156  ] 
honestly  valued  the  property  near  the  same  price,  and  been 
in  truth  as  anxious  as  himself  to  bid  it  off, — and  because  he  believed 
that  he  had  thus  succeeded  against  a  real  rival  in  securing  the  mills 
and  some  incidental  advantages,  —  when  in  reality  there  had  been  no 
such  honest  bids  over  $20,000,  and  he  had  been  contending  against 
a  man  of  straw  falsely  set  up  by  the  auctioneer.  In  short,  he  had  been 
imposed  on  by  the  agent  of  the  respondents;  and  that  by  virtual 
falsehood,  and  in  a  point  material,  and  in  a  manner  likely  to  mislead. 
He  was  not  allowed  to  exercise  his  judgment,  and  bid  higher  or  not 
on  the  truth,  —  on  facts,  —  but  on  falsehoods.  6  D.  &  E.  644.  He 
was  not  the  highest  bidder  at  $40,000,  except  through  deception 
wrought  on  him  fraudulently.  Ibid.  Secrecy  was  practised,  —  privacy 
as  to  the  real  offers,  —  stratagem, — which,  as  already  seen,  is  in  the 
teeth  of  the  great  principles  of  a  valid  public  sale.  Bexwell  v. 
Christie,  Cowp.  396 ;  2  Kent's  Com.  539. 

A' technical  objection  to  the  quantity  rather  than  weight  of  the 
evidence  has  been  urged,  which  it  may  be  well  to  dispose  of  here.  It 
is  said  that  fraud  is  denied  as  to  the  defendants,  and  is  not  proved 
against  them  by  two  witnesses.  It  is  conceded  that  the  denials  that 
the  respondents  were  personally  guilty  of  fraud,  or  expressly  directed 
falsehood  and  fraud,  are  not  overcome,  nor  are  they  in  controversy. 
But  it  is  the  puffing  or  by-bidding  of  the  auctioneer,  their  agent, 
which  is  in  controversy  as  a  fact.  As  to  that,  they  can  make  no 
denial  from  any  personal  knowledge  pro  or  couj  —  not  having  been 
present ;  and  hence  their  answer  furnishes  no  evidence  in  respect  to 
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it,  as  an  independent  fact.  But  this  fact  being  substantiated  by  the 
agent,  and  the  matter  proved  by  others,  as  to  no  real  bids  being  made 
over  $20,000,  and  by  various  other  circumstances  in  the  case,  the 
amount  of  evidence  for  it  is  ample.  It  is  true,  they  deny  that  they 
ordered  it.  It  is  to  be  remembered,  however,  that  they  are  not  held 
liable  here  merely  by  declarations  of  their  agent,  when  not  ordered 
by  them  or  perhaps  known  to  them  at  the  time,  —  though  it  is  a 
sound  doctrine  that  the  verbal  declarations  of  an  agent  at  a  sale  often 
bind  the  principal.  1  Ves.  &  Beames,  209;  6  Clark  &  Fin.  448, 
449 ;  Story  on  Agency,  §  107.  And  that  the  agent  is  bound  to  dis- 
close all,  and  to  act  as  the  principal  is  when  present,  and  selling.  1 
Met.  560 ;  Hough  v.  Richardson,  3  Stor.  R.  698 ;  3  HilL  260 ;  1 
Woodbury  &  Minot,  353.  And  that  a  principal  so  acting  in  person 
cannot  be  justified  in  asserting  what  is  false,  and  by  which  another 
is  injured.  Pasly  v.  Freeman,  3  D.  &  E.  51 ;  Vernon  v.  Keys, 
[  *  157  ]  12  East,  632  ;  2  East,  92.  And  that  what  the  •vendor  may 
not  do  in  person,  or  may  not  employ  others  to  do  in  his  ab- 
sence,—  that  is,  make  by-bids  to  enhance  the  price,  —  his  agent,  the  * 
auctioneer,  cannot  rightfully  do. 

But  they  are  held  liable  on  a  ground  beyond  and  apart  from  all 
this,  and  as  well  settled  in  England  as  here,  that  if  a  principal  ratify 
a  sale  by  his  agent,  and  take  the  benefit  of  it,  and  it  afterwards  turn 
out  that  fraud  or  mistake  existed  in  the  sale,  the  latter  may  be  an- 
nulled, and  the  parties  placed  in  statu  quo;  or  they  may,  where  the 
case  and  the  wrong  are  divisible,  be  at  times  relieved  to  the  extent 
of  the  injury. 

The  principal  in  such  case  is  profiting  by  the  acts  of  the  agent, 
and  is  hence  answerable  civilUer  for  the  acts  of  the  agent,  however 
innocent  himself  of  any  intent  to  defiraud.  13  Wend.  513 ;  1  Verm. 
239 ;  1  Salk.  289 ;  7  Bingh.  543 ;  Mason  et  al  v.  Crosby  et  oL  1 
Woodb.  &  Min.  342,  and  cases  there  cited ;  Doggett  v.  Emerson,  1 
ibid.  1 ;  Story  on  Agency,  §  451 ;  Doggett  v.  Emerson,  3  Stor.  R. 
700 ;  Olmsted  et  al  v.  Hotailing,  1  Hill,  317 ;  Taylor  v.  Green,  8 
Carr.  &  Payne,  316.  Whether  the  principal  knew  all  those  acts  or 
not,  is  not  the  test  in  this  case,  as  in  2  East,  92,  notes,  and  13  East, 
634,  note,  though  it  may  be  in  some  others,  as  in  5  Bingh.  97 ;  6 
Clark  &  Fin.  444. 

But  the  test  here  is:  Was  the  purchaser  deceived,  and  has  the 
vendor  adopted  the  sale,  made  by  deception,  and  received  the  benefits 
of  it?  For,  if  so,  he  takes  the  sale  with  all  its  burdens.  Wilson  t;. 
Fuller,  3  Adolph.  &  EU.  (N.  S.)  68. 

The  sale,  thus  made  here,  was  adopted  and  carried  into  effect  by 
the  respondents;  and  hence,  on  account  of  the   firaud  involved  in 


DECEMBER  TERM,   1849.  bK 

Veazie  v.  Williams.    8  H. 


it,  they  should  either  restore  the  consideration,  and  take  back  the 
mills,  or  indemnify  the  purchaser  to  the  extent  of  his  suffering. 

Some  miscellaneous  objections  to  these  results  are  yet  to  be  con- 
sidered. It  is  s€Lid  to  be  justly  deemed  an  extraordinary  power  in 
a  court  of  chancery  to  rescind  contracts  at  aU,  instead  of  leaving 
parties  to  a  suit  at  law  for  their  damages.  Sugden  on  Vendors, 
892 ;  11  Pet.  248.  And  that  a  fraud  or  mistake  must  be  very  mani- 
fest to  justify  it  10  Price,  117 ;  13  Price,  349 ;  7  Cranch,  368 ;  2 
Johns.  Ch.  603 ;  12  Ves.  477.  And  that  the  burden  of  proof  to  show 
these  grounds  for  a  rescission  rests  on  the  plaintiff^  and  not  on  the 
defendant  Grant  this.  Yet  all  requirements  appear  fulfilled  here. 
On  satisfactory  proof,  also,  executed,  as  well  as  executory,  contracts 
may  in  such  cases  be  set  aside.  One  case  is  reported  of  its  being 
done  after  twenty  years.  8  Price,  125.  And  a  defendant 
is  likely,  in  most  cases,  *  to  suffer  no  more  by  a  rescission  [  *  158  ] 
in  chancery,  than  by  damages  adequate  to  the  loss  or 
injury. 

There  is  next  the  objection,  that  too  long  a  time  had  elapsed  here 
before  seeking  redress.  More  force  would  attach  to  this  if  Yeazie 
had  discovered  the  imposition  sooner.  The  sale  happened  January 
1,  1836 ;  the  discovery  of  the  fraud  was  after  January  1,  1840,  and 
this  bill  was  filed  July  23, 1^1,  after  demanding  redress  of  the  re- 
spondents in  January,  1841. 

Having  effected  his  object  in  the  purchase, — to  obtain  the  prop- 
erty rather  than  let  his  rival  get  it,  who,  he  doubtless  supposed,  was 
bidding  against  him, —  and  being  a  man  of  ample  means,  Veazie 
submitted,  as  feeling  bound,  to  the  excess  of  price.  Nor  did  he 
suspect  any  imposition  till  informed  of  it  within  a  few  years ;  and 
then  he  seasonably  applied  for  relief,  and  should  not  be  barred 
from  obtaining  it  by  any  lapse  of  time  while  the  fraud  or  mistake 
as  to  the  bids  not  being  real  remained  undiscovered.  Doggett  v. 
Emerson,  3  Stor.  B.  740 ;  Daniels  v.  Warner,  1  Woodb.  &  Min.  90 ; 
Doggett  V,  Emerson,  ibid.  1 ;  8  Clark  &  Fin.  651 ;  1  Russ.  & 
Milne,  236. 

It  is  said  that,  after  this  lapse  of  time,  the  plaintiff  is  not  in  a 
proper  condition  to  restore  the  mills.  16  Maine,  42.  He  is  less  Ukely 
to  be,  if  they  are  ordered  to  be  restored ;  but  that  is  the  fault  of  the 
fraud,  and  the  concealment  of  it,  rather  than  his  fault  The  defend- 
ant, too,  if  the  property  has  deteriorated  in  value,  is  in  no  worse  a 
condition  than  he  would  be  where  an  avoidance  of  the  sale  takes 
place  at  law  for  fraud. 

If  the  plaintiff  has  sold  the  property,  or  disabled  himself  from  re- 
storing it,  when  ordered  by  a  decree,  then  the  evil  consequences  will 
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light  on  himself,  and  not  the  defendants.  That  is  what  is  meant  by 
inability  to  restore  the  property  in  8  Cranch,  476.  Nor  is  there  any 
need  he  should  aver  substantively  in  his  bill  that  he  can  restore  it 
this  being  presumed  as  a  usual,  if  not  necessary,  consequence,  when 
he  applies  to  have  the  contract  rescinded,  and  every  thing  placed  in 
statu  quo. 

The  last  exception  to  a  recovery  here  by  the  plaintiff  is,  that  the 
release  to  Head,  the  auctioneer,  should  be  considered  as  dischajging 
the  respondents  also.  Neither  the  design  of  the  parties  to  the  release, 
nor  the  agreement  or  consideration  to  make  it,  extended  beyond  the 
auctioneer.  It  was  suicidal  for  the  plaintiff  to  pay  for  a  release  to 
get  a  witness  in  a  case,  which  release  would  destroy  the  case  itself. 
3  Iredell,  219.  Sitting  as  we  do  in  a  court  of  equity,  we  cannot, 
without  an  open  and  gross  departure  from  equity,  give  to  the  release 
any  effect  beyond  the  design  in  making  it,  and  the  literal 
[  •  159  ]  words  of  it,  reaching  *  only  to  the  discharge  of  the  releasee. 
It  is  a  strict  rule  at  law,  and  not  of  equity,  which  goes  further 
in  any  case.  7  Johns.  Ch.  207 ;  18  Wend.  399 ;  22  Pick.  308.  The 
operation  was  meant  to  be  like  a  covenant  not  to  sue  him ;  and  such 
a  covenant  is  no  bar  to  suing  others  when  jointly  liable.  Person  v. 
Sanger,  1  Woodb.  &  Min.  138. 

Again,  in  the  present  instance,  there  was  no  joint  liability  at  law 
by  the  respondents  and  the  auctioneer.  Their  accountability  was 
separate,  and  resting  on  different  grounds;  his  on  actual  falsehood, 
—  theirs  on  the  adoption  of  the  benefits  of  it,  and  the  accounta- 
bility thus  arising  for  it.  The  release  of  one,  therefore,  is  not  like 
the  release  of  a  joint  contractor  or  joint  trespasser.  1  Anstruther, 
38.  And  in  equity  it  may  well  be  limited  to  the  person  released, 
and  the  person  paying  the  consideration  for  it.  Hopkins,  251, 
334. 

Beside  this,  Head  was  in  law  a  competent  witness  for  Veazie, 
without  any  release,  his  interest  being  against  Veazie.  This  con- 
clusion as  to  the  release  is  an  answer,  likewise,  to  the  objection, 
that  Head  ought  to  have  been  made  a  party  to  this  bill.  His 
liability  resting  on  a  separate  ground,  and  not  joint,  he  could  not 
be  united  at  law,  nor  is  it  always  done  in  equity  under  like  cir- 
cumstances. See  Mason  et  al.  v,  C5rosby,  1  Woodb.  &  Min.  342 ; 
Person  v.  Sanger,  ibid  138 ;  Jewett  v.  Conrad,  3  Woodb.  &  Min. 
277 ;  SmaU  v.  Atwood,  6  Clark  &  Pin.  362,  466. 

All  that  remains  is  to  decide  upon  the  most  equitable  course  to 
carry  these  views  into  effect,  consistent  with  sound  principles.  One 
mode  is  to  set  aside  unconditionally  the  whole  sale,  for  the  fraud 
practised  in  it,  and  have  the  milLs  reconveyed  by  Veazie,  and  the 
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pioney,  notes,  and  mortgage  returned  by  the  respondents.  Another 
mode  is  to  treat  as  unjust  only  so  much  of  the  proceedings  as  was 
fraudulent ;  thg,t  is,  the  excess  of  price  over  $20,000  obtained  by  by- 
bidding,  and  to  cause  that  excess  only  to  be  refunded 

To  attain  this  last  result  in  some  way  is  preferable,  considering 
the  length  of  time  which  has  elapsed  here,  and  the  probable  dete- 
rioration in  value  of  the  mills  by  use  and  the  fall  of  prices  in  the 
market  since  the  inflation  of  1836,  and,  though  objected  to  by  the 
respondents,  is  likely  more  than  the  other  to  secure  them  against 
loss. 

To  restore  the  excess  of  consideration,  or  to  restore  all  and  have 
back  the  mills,  has  in  other  respects  much  the  same  eflect.  The 
plaintiff  in  either  way  will  obtain  nothing  which  did  not  belong  to 
him,  nor  the  respondents  lose  any  thing  which  was  theirs 
before  the  falsehood  or  mistake.  It  is,  at  the  same  *  time,  [  *  160  ] 
gratifying  to  find,  that,  by  either  of  these  courses,  no  inci- 
dental loss  or  inconvenience  will  fall  on  the  respondents,  except 
what  has  been  occasioned  by  the  misbehavior  of  their  own  agent, 
and  the  fruits  of  which  they  accepted,  and  which  they  cannot  in  foro 
conscierUi(B  retain  against  those  injured  by  that  misbehavior. 

But  there  is  one  equitable  operation  before  named,  in  relieving 
only  as  to  what  is  fraudulent,  which  makes  it  most  desirable,  if  legaL 
It  is  objected,  first,  that  it  will  be  giving  damages,  like  a  court  of 
law,  to  the  extent  of  the  wrong,  rather  than  rescinding  the  whole 
contract  on  account  of  firaud  or  an  evident  mistake. 

We  are  inclined  to  think,  unless  un4er  peculiar  circumstances, 
that  damages  cannot  be  given  in  a  court  of  equity,  but  the  parties 
must  be  left  to  a  court  of  law  to  recover  them.  17  Ves.  203 ;  1  Russ. 
&  Myhie,  88  ;  2  Keen,  12 ;  1  Cowen,  711 ;  6  Johns.  193.  The  ex- 
captions  of  damages  in  part,  under  certain  circumstances  may  be 
seen  in  the  following  cases,  and  the  authorities  there  quoted.  2 
Story's  Eq.  Jur.  §§  711,  779,  788,  794 ;  4  Johns.  Ch.  460 ;  14  Ves. 
96 ;  9  Cranch,  456. 

But  the  course  we  propose,  to  have  the  sale  stand  so  far  as  not 
fraudulent,  and  to  make  the  defendants  restore  only  what  was  ob- 
tained by  the  puffing  aod  firaud,  is  not  giving  damages  either  eo 
nomine  or  in  substance.  It  requires  to  be  surrendered  merely  the 
money  and.interest  on  it,  and  the  notes  and  mortgage  unpaid,  which 
were  obtained  by  the  deception  of  by-bidding.  This,  among  other 
things,  is  prayed  for  in  the  bill.  This  course  will  only  carry  out  the 
established  rule  on  this  subject,  laid  down  in  elementary  treatises, — 
that  ^  the  injured  party  is  placed  in  the  same  situation,  and  the  other 
pariy  is  compelled  to  do  the  same  acts,  as  if  all  had  been  transacted 
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with  the  utmost  good  faith."     1  Story's  Eq.  Jur.  §  439;  1  Maddock's 
Ch.  Pr.  209,  210 ;  Fonbl.  Eq.  book  1,  c  3  and  4,  notes. 

Every  thing  is  thas  relieved  against,  to  the  extent  to  which  it  is 
wrong  or  fraudulent,  but  nothing  beyond  it  Jopling  t;.  Dooly,  1 
Yerger,  289. 

It  is  suggested,  however,  secondly,  that  this  course  does  not  set 
aside  the  whole  sale,  or  whole  contract,  which  ought  to  be  done,  if 
intermeddled  with  at  all.  It  is  true  that,  generally,  a  part  of  a  deed, 
or  contract,  or  sale,  cannot  be  avoided  without  avoiding  the  whole. 
2  Ves.  jr.  408 ;  1  Maddock's  Ch.  262.  Though  at  times  there  may 
be  a  division  or  break  in  them  where  fraud  begins  and  good  faith 
ends,  and  where  beyond  that  line  only  it  would  seem  just  to  annul 

them.  1  Yerger,  289. 
[  *  161  ]  *  But  if  the  whole  must  be  annulled  or  none,  it  can  be 
here,  and  yet  equitable  terms  imposed  on  the  plaintiff  to  let 
such  part  of  the  transaction  remain  undisturbed  as  is  consistent  with 
equity  and  good  faith.  This  is  justified,  not  only  by  the  general 
principle  that  he  must  do  equity  who  asks  it,  4  Pet.  328,  but  that  it 
is  one  of  the  leading  principles  on  this  particular  subject  in  a  court 
of  chancery,  <'  if  it  should  rescind  the  contract,  to  allow  it  only  upon 
terms  of  due  compensation,  and  the  allowance  of  countervailing 
equities."  2  Stor.  Eq.  Jur.  §  694;  Harding  t;.  Handy,  11  Wheat 
126 ;  Bromley  v.  Holland,  5  Ves.  618. 

So  it  is  said,  that,  "when  the  judgment  debtor  comes  into  court, 
asking  protection,  on  the  ground  that  he  has  satisfied  the  judgment, 
the  door  is  fiilly  open  for ^  the  court  to  modify  or  grant  his  prayer 
upon  such  condition  as  justice  demands."  The  Mechanics'  Bank 
of  Alexandria  v,  Lynn,  1  Pet  384. 

This  court  on  its  equity  side,  says  Chief  Justice  Marshall,  is 
"  capable  of  imposing  its  own  terms  on  the  party  to  whom  it  grants 
relief."  Mar.  Ins.  Co.  v.  Hodgson,  7  Cranch,  336,  337.  And  it  will 
not  grant  relief  even  in  fraud,  unless  the  party  "  wishing  it  will  do 
complete  justice."  Payne  v.  Dudley,  1  Wash.  ( Va.)  196 ;  Semb.  1 
Johns.  Ch.  478 ;  Scott  v.  Nesbit,  2  Cox,  183.  Here,  then,  in  the 
decree,  we  can  set  aside  the  whole  sale  and  contract ;  but,  instead  of 
doing  it  unconditionally,  the  plaintiff  should  be  required  first  to  do 
equity,  and  to  allow  any  countervailing  equities  on  the  part  of  the 
respondents,  which  are,  to  let  the  sale  itself  stand  at  what  was  fairly 
bid  for  the  property,  and  require  only  the  residue  of  the  considera- 
tion, being  entirely  fraudulent,  to  be  restored.  1  Stor.  Eq.  Jur.  §§  344, 
599,  and  cases  there  cited ;  McDonald  v.  Neilson,  2  Cowen,  139, 192. 

Thus,  a  borrower  of  money  on  usury  will  not  be  allowed  relief 
in  chancery,  except  on  the  payment  of  principal  and  legal  interest 
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Soott  V.  Nesbit,  2  Cox,  183 ;  2  Bro.  Ch.  Cas.  649 ;  2  Stor.  Eq.  Jur. 
§  696 ;  Stanly  v.  Gadsby,  10  Pet  521 ;  Jordan  v.  Trumbo,  6  Gill  & 
Johns.  106 ;  3  Ves.  &  Beames,  14 ;  Fanning  v.  Dunham,  5  Johns. 
Ch.  143.'  Like  terms  are  imposed  on  borrowers  under  void  annuity 
bonds.  See  same  cases.  So,  by  analogy,  the  cases  of  specific 
performance  firequently  exhibit  the  enforcement  of  a  part  only,  when 
just.  Pratt  et  al  v.  Law  et  al.  9  Cranch,  456 ;  Hargrave  ^^  Dyer,  10 
Ves.  506 ;  Harnett  v.  Yielding,  2  Sch.  &  Lefir.  563 ;  1  Maddock's 
Ch.  431.  So,  in  respect  to  injunctions,  one  may  issue  against  a  judg- 
ment for  land,  and  stay  execution  for  a  part,  and  allow  it  to  stand 
for  the  residue.  Dunlap  et  oL  v.  Stetson,  4  Mason,  C.  C. 
*  364.  See  other  illustrations  and  cases.  Com.  Dig.  Chan-  [  *  162  ] 
eery  Appendix,  6  and  18 ;  Fildes  v.  Hooker,  2  Meriv.  427 ; 
14  Ves.  91 ;  Wharton  v.  May,  5  Ves.  27. 

The  form  of  a  decree  nearly  adapted  to  this  case  may  be  seen  in 
Fanning  v,  Dunham,  5  Johns.  Ch.  146. 

The  last  real  bid  here  being  in  some  doubt  as  to  its  amount, 
whether  eighteen  or  twenty  thousand  dollars,  we  think  the  weight 
of  evidence  is  in  favor  of  the  last  sum,  and  the  computations  are 
therefore  to  be  made  on  that  basis.  The  judgment  below  must 
therefore  be  reversed,-  and  a  mandate  sent  down  directing  the  proper 
decree,  in  conformity  to  these  views,  to  be  entered  for  the  plaintiff* 

Taney,  C.  J.,  M'Lean,  J.,  and  Grier,  J.,  dissented  firom  this 
opinion. 

James  Phalen,  Plaintiff  in  Error,  v.  The  Commonwealth  of  Vir- 
ginia. 

8  H.  163. 

The  legislature  of  Virginia,  in  1829,  aathorized  a  turnpike  corporation  to  raise  money  by  a 
lottery  to  repair  a  part  of  the  turnpike ;  it  was  manifestly  an  authority  to  be  used  without 
delay;  in  1834,  it  not  having  been  used,  by  another  act  it  was  provided  that  six  yean 
should  be  allowed  for  that  purpose.  Hdd^  that  this  limitation  did  not  impair  the  obliga- 
tion of  any  contract. 

Error  to  the  general  court  of  the  State  of  Virginia.  The  plain- 
tiff had  been  convicted  of  selling  lottery  tickets.  At  the  trial  of  the 
indictment,  he  set  up  a  claim  of  authority  to  make  such  sales  under 
an  act  of  the  legislature  passed  in  1829,  the  effect  o{  which,  as  well 
as  of  the  subsequent  laws,  is  considered  by  the  court  The  case 
came  here  by  writ  of  error  under  the  25th  section  of  the  judiciary 
act  of  1789,'  to  try  the  questions  whether  the  act  of  1829  amounted 
to  a  contract  between  the  State  and  the  corporation ;   and,  if  80| 

^  1  Stats,  at  Large,  85. 
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whether  the  subsequent  laws,  including  that  under  which  the  defend- 
ant was  indicted,  impaired  its  obligation. 

Z.  Collins  Lee,  for  the  plaintiff. 

No  counsel  contrd, 

[  *  167  ]       •  Grier,  J.,  delivered  the  opinion  of  the  court 

It  might  admit  of  some  doubt  whether  the  act  of  1829 
grants  any  franchise,  or  constitutes  any  contract,  either  with  the 
commissioners  therein  appointed,  or  with  the  turnpike  corporation- 
It  imposes  certain  duties  on  each.  The  commissioners  are  required 
to  use  the  license  thus  given,  not  for  their  own  benefit,  but  for  a 
public  purpose.  The  money  procured  by  the  proposed  lotteries  is 
to  be  paid  over  to  the  Fauquier  and  Alexandria  Turnpike  Road 
CJompany,  to  be  by  them  expended  "  in  the  improvement  and  repair 
of  the  road." 

It  is  true,  that  the  corporation  might  receive  greater  benefits  from 
the  repair  of  the  road  than  the  other  citizens  of  the  State  ;  but  the 
act  imposed  no  duty  on  them  as  a  previous  consideration.  They  are 
not  required  to  make  any  repairs  till  they  receive  the  money. 

But  assuming  that  this  would  be  too  narrow  a  construction  of  this 
act,  and  that  it  conferred  a  privilege  or  benefit  on  the  corporation  in 
the  nature  of  a  franchise  or  irrevocable  contract,  yet  in  its  very  na- 
ture it  could  not  be  considered  illimitable  as  to  time.  On  the  con- 
trary, the  object  for  which  the  license  was  granted  called  for  immediate 
action.  "  Three  miles  "  of  a  great  public  thoroughfare  are  represented 
to  be  out  of  repair,  and  the  company  without  immediate  means  to 
effect  it.  The  sum  to  be  raised  being  fixed  and  finite,  and  the  sub- 
ject of  its  application  demanding  immediate  attention,  the  time 
within  which  the  license  is  given  cannot  claim  to  be  unlimited.  And 
yet  the  commissioners  and  corporation  have  suffered^  eleven  years  to 
pass,  before  any  attempt  is  made  to  perform  the  duty  imposed  on 
them,  or  avail  themselves  of  the  license  or  franchise  conferred,  and 
now  claim  a  further  term  of  twenty  years,  to  raise  the  money  and 

repair  the  road. 
[  •  168  ]  *  When  the  legislature  of  Virginia  passed  this  most  salutary 
act  for  the  suppression  of  lotteries,  they  with  commend, 
able  caution  protected  all  vested  rights.  And  notwithstanding  the 
neglect  to  perform  the  duties  imposed  by  the  act  of  1829,  the  act 
of  1834  does  not  revoke  the  grant  or  annul  the  license,  but  limits 
the  time  to  six  years  within  which  the  duties  must  be  performed  and 
the  privilege  exercised. 

It  has  been  often  decided  by  this  court,  that  the  prohibition  of  the 
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constitatioD  now  under  consideration,  by  which  state  legislatures  are 
restrained  from  passing  any  "  law  impairing  the  obligation  of  con- 
tracts," does  not  extend  to  all  legislation  about  contracts.  They 
may  pass  recording  acts,  by  which  an  elder  grantee  shall  be  postponed 
to  a  younger,  if  the  prior  deed  be  not  recorded  within  a  limited 
time ;  and  this,  whether  the  deed  be  dated  before  or  after  the  act. 
Acts  of  limitation  also,  giving  peace  and  confidence  to  the  actual 
possessor  of  the  soil,  and  refusing  the  aid  of  courts  of  justice  in  the 
enforcement  of  contracts,  after  a  certain  time,  have  received  the  sanc- 
tion of  this  court.  Such  acts  may  be  said  to  effect  a  complete 
divesture,  or  even  transfer,  of  right,  yet,  as  reasons  of  sound  policy 
have  led  to  their  adoption,  their  validity  cannot  be  questioned. 

What  is  the  act  under  consideration,  but  a  limitation  of  the  time 
within  which  a  certain  privilege  or  license,  limited  in  its  very  nature 
and  purpose,  may  be  exercised  ?  If  reasons  of  sound  policy  justify 
legislative  interference  with  contracts  of  individuals,  how  much  more 
will  it  justify  the  limitation  of  licenses  so  injurious  to  public  morals. 

The  suppression  of  nuisances  injurious  to  public  health  or  morality 
is  among  the  most  important  duties  of  government.  Experience  has 
shown  that  the  common  forms  of  gambling  are  comparatively  in- 
nocuous when  placed  in  contrast  with  the  wide-spread  pestilence  of 
lotteries.  The  former  are  confined  to  a  few  persons  and  places,  but 
the  latter  infects  the  whole  community;  it  enters  every  dwelling;  it 
reaches  every  class ;  it  preys  upon  the  hard  earnings  of  the  poor  ;  it 
plunders  the  ignorant  and  simple. 

It  is  a  principle  of  the  common  law,  that  the  king  cannot  sanction  a 
nuisance.  But,  without  asserting  that  a  legislative  license  to  raise 
money  by  lotteries,  cannot  have  the  sanctity  of  a  franchise  or  contract  in 
its  nature  irrevocable,  it  cannot  be  denied  that  the  limitation  of  such  a 
license  as  the  present  is  as  much  demanded  by  public  policy,  as  other 
acts  of  limitation  which  have  received  the  sanction  of  this  court. 

There  is,  also,  another  view  of  this  case,  which  concludes 
the  plaintiff  in  error  from  the  benefit  of  a  defence  under  [  •  169  ] 
this  clause  of  the  constitution,  even  if  it  were  tenable.  The 
act  of  1829  had  become  obsolete  by  non-user.  Without  further 
legislation,  the  license  granted  by  it  could  not  be  exercised.  The 
plaintiff  in  error  cannot  claim  a  right  to  sell  lottery  tickets  without 
invoking  the  aid  of  the  act  of  11th  March,  1834,  passed  a  few  days 
after  the  "  act  suppressing  lotteries."  The  courts  of  Virginia  have 
very  properly  decided,  that  "  this  dormant  right  to  draw  the  lottery 
which  was  revived  by  the  act  of  March,  1834,  must  be  taken  as 
subordinate  to,  and  limited  by,  the  act  of  the  2dth  of  the  previous 
month ;  that  those  statutes  must  be  taken  in  pari  materia^  and  receive 
VOL.  XVII,  46 
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the  same  construction  as  if  embodied  in  one  act;  that  there  is 
nothing  repugnant  in  the  provisions  of  the  one  to  those  of  the 
other,  where  the  first  is  taken  as  limiting  the  time  within  which  the 
right  under  the  second  is  to  be  exercised." 

This  construction  of  their  statutes  by  the  courts  of  Virginia  is 
not  only  just  and  correct,  but  is  conclusive  on  this  court  and  on  the 
case,  as  it  estops  the  plaintiff  in  error  from  averring  against  the  con- 
stitutionality of  the  limitation  under  which  he  claims  his  privilege. 

The  judgment  of  the  general  court  of  Virginia  is,  therefore,  af« 
firmed,  with  costs. 

16  H.  869. 


Thomas  H.  McClanahan,  Administrator  of  William  J.  McClana- 
han, deceased,  Complainant  and  Appellant,  t;*  Richard  Davis, 
William  D.  Nutt,  Administrator  of  George  Coleman,  deceased, 
Elizabeth  Blaoklock,  the  Widow  and  Relict  of  Nicholas  P, 
Blacklock,  deceased,  Nicholas  F.  Blacklock  the  younger,  Jane 
Lowe,  late  Jane  Blacklock,  David  Lowe,  her  Husband,  and 
Elizabeth  Fox,  late  Elizabeth  Blacklock,  the  said  Nicholas 
F.  the  younger,  Jane,  and  Elizabeth,  being  the  Children  of  the 
late  Nicholas  F.  Blacklock  the  elder,  deceased,  Defendants. 

8  H.  170. 

In  Yii^inia,  if  the  husband  survives  the  wife,  he  becomes  entitled  to  an  interest  which  she 
has  in  a  chattel,  by  waj  of  remainder  after  an  estate  for  the  life  of  a  third  person ;  it  is 
subject  to  be  reduced  to  possession  by  him,  if  living  at  the  termination  of  the  precedent 
life-estate,  or  by  his  administrator,  if  the  husband  has  deceased. 

The  case  is  stated  in  the  opinion  of  the  court. 

Neal,  for  the  appellant. 
F.  L,  Smithj  contra. 

Nelson,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  circuit  court  of  the  District  of  Colum- 
bia, and  county  of  Alexandria. 
[  •  178  ]  •  The  bill  was  filed  by  the  administrator  of  Thomas  H. 
McClanahan  against  the  defendants,  to  obtain  possession 
of  Lavinia,  a  slave,  together  with  three  children,  Betsey,  Polly,  and 
Maria,  and  several  grandchildren,  which  had  been  bequeathed  by 
Elizabeth  Edwards  to  Sarah  Nutt,  her  daughter,  for  Ufe,  and  after 
her  decease  to  Elizabeth  P.  Nutt,  a  granddaughter,  the  wife  of  the 
complainant's  intestate.  Elizabeth,  the  granddaughter,  died,  leaving 
the  intestate,  her  husband,  surviving,  who  died  also,  leaving  Sarah, 
the  life-tenant,  surviving.     The  latter  died  in  1840. 
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The  complainant  took  out  letters  of  administration  on  the  estate 
of  the  husband,  September  9,  1839,  and  afterwards  upon  the  estate 
of  Elizabeth,  the  wife,  on  the  9th  of  November,  1840,  and  filed  this 
bill  in  April,  1845,  claiming  that  the  property  and  right  to  the  posses* 
sion  of  the  slaves  bequeathed  to  the  wife  in  remainder,  became  com- 
plete in  him,  as  the  representative  of  the  estate  of  the  husband,  on 
the  death  of  the  life-tenant. 

The  defendants  demurred  to  the  bill,  and  several  grounds  of  objec- 
tion have  been  taken  under  the  demurrer. 

1.  That  there  is  no  averment  that  the  executors  of  Mrs.  Edwards 
assented  to  the  legacy  to  the  granddaughter,  so  as  to  vest  the  prop- 
erty in  the  legatee,  and  enable  the  personal  representative  to  bring 
the  suit  Hairston  v.  HaU,  3  Call,  188 ;  Smith  and  Wife  v.  Towne's 
Axlministrator,  4  Munf.  191. 

The  whole  of  the  personal  estate  of  the  testator  devolves  upon  the 
executor ;  and  it  is  his  duty  to  apply  it,  in  the  first  place,  to  the  pay- 
ment of  the  debts  of  the  deceased ;  and  he  is  responsible  to  the  cred- 
itors for  the  satisfaction  of  their  demands  to  the  extent  of  the  whole 
estate,  without  regard  to  the  testator's  having,  by  the  will,  directed 
that  a  portion  of  it  shall  be  applied  to  other  purposes.  Hence  the 
necessity  that  the  legatee,  whether  general  or  specific,  and  whether 
of  chattels  real  or  personal,  must  first  obtain  the  executor's  assent  to 
the  legacy  before  his  title  can  become  perfect.  He  has  no  authority 
to  take  possession  of  the  legacy  without  such  assent,  although  the 
testator,  by  the  will,  expressly  direct  that  he  shall  do  so ;  for,  if  this 
were  permitted,  a  testator  might  appoint  all  his  effects  to  be  thus 
taken,  in  firaud  of  his  creditors.  2  Williams  on  Executors,  p.  843, 
c.  4,  §  3,  and  cases  there  cited. 

But  the  law  has  prescribed  no  particular  form  by  which  the  assent 
of  the  executor  shall  be  given,  and  it  may  be,  therefore,  either  express 
or  impUed.  It  may  be  inferred  from  indirect  expressions  or  particu- 
lar  acts ;  and  such  constructive  permission  shall  be  equally  available. 
An  assent  to  the  interest  of  the  tenant  for  life  in  a  chattel 
will  inure  to  vest  the  interest  of  the  *  remainder,  and  e  con-  [  *  179  ] 
verso^  as  both  constitute  but  one  estate.  So  an  assent  to  a 
bequest  of  a.  lease  for  years  carries  with  it  an  assent  to  a  condition 
or  contingency  annexed  to  it ;  and  it  may  be  implied  firom  the  pos- 
session of  the  subject  bequeathed  by  the  legatee  for  any  considerable 
length  of  time.     Ibid  p.  847,  and  cases. 

The  bill  in  this  case  contains  an  averment  of  the  possession  of  the 
subject  of  the  legacy  by  the  life-tenant,  in  pursuance  of  the  bequest 
in  the  will,  and  which  is  admitted  by  the  demurrer ;  and,  upon  the 
principles  above  stated,  lays  a  sufficient  foundation  for  the  presump* 
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tion  that  the  possession  was  taken  with  the  assent  of  the  executors, — 
a  presumption  of  law  from  the  facts  admitted,  and  which  assent 
inured  to  the  benefit  of  the  remainder-man.  This  ground  of  object 
tion  is  not,  therefore,  well  taken. 

2.  The  next  objection  is,  that  the  complainant  has  shown  no  title 
to  the  slaves  in  question,  upon  the  face  of  the  bilL 

Because  the  interest  in  the  remainder  did  not  vest  in  the  intestate, 
the  husband,  before  his  death,  so  as  to  make  the  property  a  part  of 
the  assets  of  his  estate,  to  be  administered  upon  by  his  personal 
representative.  He  survived  Elizabeth,  his  wife,  the  legatee  in  re- 
mainder, but  died  before  the  life-tenant,  and  therefore  had  not,  and 
could  not  have,  reduced  the  subject  of  the  legacy  into  possession  in 
his  lifetime. 

This  question  is  to  be  determined  upon  the  laws  of  the  State  of 
Virginia;  and,  on  looking  into  the  course  of  the  decisions  of  the 
courts  in  that  State,  it  will  be  found  that  the  interest  of  the  husband 
in  the  wife's  remainder  of  this  species  of  property,  is  placed  upon  the 
footing  of  an  interest  in  a  chose  in  action  of  the  wife,  which  vests  in 
the  husband,  if  he  survives,  subject  to  be  reduced  to  possession  by 
him,  if  living  at  the  termination  of  the  life  estate,  and  if  not,  by  his 
legal  representative,  as  a  part  of  his  personal  estate.  Dade  v.  Alex- 
ander, 1  Wash.  30 ;  Wallace  et  nx.  v.  Taliaferro  et  ux,  2  Call,  447, 
470,  471,  490 ;  Upshaw  v.  Upshaw  et  al  2  Hen.  &  Munf.  381,  389 ; 
Hendren  v.  Colgin,  4  Munf.  231,  234,  236 ;  Wade  v.  Boxley,  &c. 
6  Leigh,  442. 

In  a  very  early  case  in  the  court  of  appeals,  Dade  v.  Alexander, 
decided  in  1791,  1  Wash.  30,  it  was  resolved,  a  feme  sole  being  en- 
titled to  slaves  in  remainder  or  reversion,  and  afterwards  marrying, 
and  dying  before  the  determination  of  the  particular  estate,  the  right 
vests  in  the  husband.  The  President  (Pendleton)  stated  that  this 
was  the  constant  decision  of  the  old  general  court  from  the  year  1653 
to  the  Revolution,  and  has  since  been  confirmed  in  this 
[  *180]  court,  in  the  cases  of  Sneed  v.  Drummond,  'and  Hord  v. 
Upshaw,  and  that  it  had  become  a  fixed  and  settled  rule  of 
property.  The  case  of  Wade  v.  Boxley,  &c,  decided  in  1834,  6 
Leigh,  442,  affirmed  the  same  principle.  There,  the  question  was 
between  the  surviving  husband  and  the  children  of  the  deceased  wife, 
as  to  the  slaves  in  remainder,  the  wife  having  died  before  the  life- 
tenant.  The  court  held  the  wife  took  a  vested  remainder  in  the 
slaves,  which  at  her  death  devolved  to  her  husband,  and  not  to  the 
children. 

There  is  some  question  in  the  books,  whether  the  husband  can 
bring  a  suit  in  his  own  name,  or,  in  case  of  his  death,  a  suit  can  be 
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brought  in  the  name  of  his  personal  representative,  to  reduce  to  pos- 
session this  species  of  property  after  the  termination  of  the  life  in- 
terest ;  or,  whether  he  or  the  personal  representative,  as  the  case  may 
be,  is  not  bound  to  take  out  letters  of  administration  upon  the  estate 
of  the  wife,  and  bring  the  action  as  such  administrator. 

That  the  husband,  and,  in  case  of  his  death,  his  personal  represen- 
tative, are  entitled  to  administration  in  preference  to  the  next  of  kin 
to  the  wife,  was  expressly  decided  in  the  case  of  Hendren  v,  Colgin, 
already  referred  to. 

In  the  case  of  Chichester's  Exec.  v.  Vass's  Adm'r,  1  Munf.  98, 
Judge  Tucker  expressed  the  opinion  that,  in  equity,  letters  of  admin- 
istration upon  the  estate  of  the  wife  were  unnecessary ;  and  he  re- 
ferred to  several  authorities  in  England,  in  support  of  the  position, 
and  especially  the  case  of  Elliot  v.  Collier,  3  Atk.  628 ;  S.  C.  1  Wils. 
168 ;  S.  C.  1  Ves.  15.  See  also  Squib  v,  Wyn,  1  P.  Wms.  378,  380, 
381 ;  Harg.  note  to  Co.  Lit.  351 ;  Whitaker  v,  Whitaker,  6  Johns. 
112,117,118. 

The  cases  of  Dade  v.  Alexander,  Robinson  v.  Brock,  Drummond 
V.  Sneed,  and  Wade  v.  Boxley,  &c.,  already  referred  to,  are  cases  in 
which  the  administration  on  the  wife's  estate  seems  to  have  been 
dispensed  with. 

The  usual  course,  however,  is  to  take  out  letters,  though  it  is  diffi- 
cult to  assign  a  reason  for  the  requirement,  except,  perhaps,  to  give 
the  creditors  of  the  wife  a  remedy,  as  the  surviving  husband  is  liable 
for  her  debts  in  this  representative  character  to  the  extent  of  her 
assets.  Heard  v.  Stanford,  Cases  Temp.  Talb.  173 ;  3  P.  Wms.  409 ; 
2  Williams  on  Executors,  1083,  1084 ;  Gregory  v.  Lockyer,  6  Mad. 
90.  These  are  limited  to  her  personal  estate,  which  continued  in 
action,  and  unrecovered  at  her  death.  Beyond  this,  he  is  not  respon- 
sible, after  her  decease,  no  matter  what  may  have  been  the  estate 
received  by  her.  2  Williams  on  Executors,  1084 ;  Went.  Off.  Exec- 
utors, 369 ;  and  cases  before  cited. 

In  this  case,  the  complainant  took  out  letters  of  adminis- 
tration *  upon  the  estate  of  Elizabeth,  the  wife,  which  are  [  *  181  ] 
referred  to  in  the  bill,  as  well  as  the  letters  upon  the  estate 
of  the  husband;  but  there  is  no  averment  of  a  claim  to  the  possession 
of  the  slaves  in  that  right,  the  claim  being  placed  exclusively  upon 
his  right  as  administrator  of  the  husband.  The  bill  is  probably  de- 
fective for  want  of  this  averment ;  but,  as  it  is  defective  upon  another 
ground,  which  we  shall  presently  state,  it  is  unnecessary  to  express  a 
definitive  opinion  upon  this  one. 

The  will  of  Elizabeth  Edwards  bequeathed  to  Sarah  Nutt,  hei 
daughter,  the  slave  Lavinia,  together  with  her  future  increase,  during 
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her  life,  and,  at  her  death,  to  Elizabeth,  the  granddaughter,  the  "wife 
of  the  intestate,  and  to  her  heirs  forever.  And  the  daughter,  before 
the  termination  of  the  life-estate,  and  after  the  slave  came  into  her 
possession,  sold  her  to  one  Nicholas  F.  Blacklock,  residing  in  the  city 
of  Alexandria,  since  deceased,  leaving  a  widow  and  three  children. 
These  children  and  the  husband  of  one  of  the  daughters  are  made 
defendants,  and  also  the  husband  of  the  only  living  child  of  Greece 
Coleman,  who,  it  is  charged,  purchased  Betsey,  one  of  the  children 
of  Lavinia,  and  William  D.  Nutt,  his  administrator.  These  comprise 
all  the  defendants. 

The  bill  prays  that  the  defendants  may  be  decreed  to  make  resti- 
tution of  the  slave  Lavinia,  her  children,  and  grandchildren,  and  also 
to  make  compensation  for  the  services  of  the  same  since  the  right  of 
the  intestate  accrued ;  and,  further,  that  they  discover  the  numbers 
and  names  of  the  children  and  grandchildren,  and  the  person  or  per- 
sons in  whose  possession  they  are,  or  who  own  or  claim  them,  or 
either  of  them ;  and  also  various  other  facts  and  circumstances  tend- 
ing to  establish  the  title  of  the  complainant  to  Lavinia,  and  her  in- 
crease, which  it  is  not  material  further  to  notice. 

The  ground  of  objection  upon  the  demurrer,  in  this  part  of  the 
case,  is,  that  there  is  no  direct  or  positive  averment  in  the  bill  that 
the  defendants,  or  either  of  them,  have  any  interest  in  the  slaves  in 
question,  or  that  the  slaves  themselves  are  in  their  possession,  or 
under  their  control,  or  in  the  possession  or  under  the  control  of  either 
of  them ;  and  which  ground  of  objection,  we  are  of  opinion,  is  well 
taken,  and  fatal  to  the  relief  prayed  for. 

There  is  not  only  no  direct  averment  of  possession  or  cbntrol,  but 
the  contrary  appears  upon  the  face  of  the  bilL  It  is  charged  that 
Lavinia  and  her  daughter,  Maria,  teside  in  the  town  of  Alexandria, 
and  go  out  to  service,  accounting  therefor  to  the  family  of  Nicholas 
F.  Blacklock,  for  and  in  behalf  of  the  widow,  who  is  not  a 
[  •  182  ]  party  to  the  bill;  that  Polly  and  her  children  •reside  in  the 
city  of  Washington,  with  persons  unknown ;  and  that  Bet- 
sey and  her  children  are  either  in  the  actual  possession  of  Eichaid 
Davis,  the  husband  of  the  daughter  of  George  Coleman,  deceased,  or 
under  the  control  of  William  D.  Nutt,  his  administrator. 

Possession  is  thus  shown  to  be  out  of  the  defendants,  with  the  ex- 
ception of  Betsey  and  her  children,  who  are  stated,  as  we  have  seen, 
to  be  either  in  the  possession  of  Davis,  or  under  the  control  of  Nutt 

It  is  apparent,  therefore,  upon  the  face  of  the  bill,  that  the  com- 
plainant has  set  forth  no  title  to  relief  against  these  defendants,  or 
either  of  them,  whatever  may  be  the  right  which  he  has  shown  to 
the  slaves  themselves;  as  it  is  not  averred  that  they,  or  either  of  them; 
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have  any  interest  in  the  slaves,  the  subject-matter  of  the  suit,  or  that 
they  are  in  any  way  liable  to  account  to  him  for  the  same,  or  charge- 
able for  their  services. 

The  purchase  of  Lavinia,  by  Blacklock,  of  the  life-tenant,  was  law- 
ful, and  vested  in  him  the  title  and  right  to  her  service  and  increase, 
until  the  termination  of  that  estate,  in  1840.  The  sale  by  him  of 
Betsey  to  Coleman  was  also  lawful ;  and  whether  or  not  the  others 
continued  in  the  family  and  belonged  to  him  at  his  decease,  and 
passed  to  the  widow  and  children,  as  part  of  his  estate,  is  nowhere 
stated  in  the  bill. 

There  is  no  averment  that  the  children,  who  are  made  defendants, 
took  any  interest  in  them  at  his  decease,  as  his  heirs,  next  of  kin,  or 
legatees ;  and,  as  we  have  already  stated,  not  even  so  much  as  pos- 
session. The  only  allegation  in  this  respect  is,  <'  that,  since  the  sale 
to  Blacklock,  by  Mrs.  Nutt,  the  said  Lavinia  has  had  a  numerous 
increase,  to  wit,  children  and  grandchildren,  most  of  whom  have  been 
sold  or  otherwise  disposed  of,  as  your  orator  is  informed  and  believes; 
and  that  some  of  them  are  now  going  at  large,  or  are  in  the  posses- 
sion of  the  family  of  the  said  Blacklock ; "  but  in  the  possession  of 
what  members  of  the  family,  or  whether  in  the  possession  of  any  of 
those  who  are  made  defendants,  are  matters  left  altogether  to  conjec- 
ture and  surmise. 

The  same  vagueness  and  uncertainty  exist  in  respect  to  the  charges 
against  the  other  defendants. 

There  is  no  averment  that  Betsey  and  her  children  belonged  to 
Coleman  at  his  decease,  and  passed  to  his  widow  and  children,  or 
that  they  had  any  interest  in  the  same ;  the  only  allegation  in  this 
respect  being,  that  they  are  said  to  be  in  the  possession  of  Davis,  the 
son-in-law,  or  under  the  control  of  Nutt,  the  administrator. 

The  radical  vice  in  the  bill  is,  that  no  case  is  made  out 
•  against  these  defendants,  or  either  of  them,  —  no  founda-  [  *  183  ] 
tion  laid  creating  a  liability,  legal  or  equitable,  to  deliver 
the  slaves  to  the  complainant,  or  to  account  for  their  value  or  ser- 
vices; they  seem  to  have  been  made  parties,  one  and  all,  as  witnesses 
to  establish  a  supposed  right  of  the  intestate  to  the  property,  under 
the  idea  that,  from  their  connection  with  the  families  of  the  former 
owners  of  the  life-interest,  they  might  be  able  to  give  some  informal 
tion  on  the  subject.  Story's  Eq.  PI.  §§  234,  244,  245,  610,  519; 
Cooper's  PL  41,  42 ;  2  Johns.  Ch  413. 

There  are  other  objections  taken  to  the  relief  sought  in  this  form, 
which  are  worthy  of  consideration ;  but  as  the  ground  above  stated 
disposes  of  the  case,  it  is  not  important  that  we  should  examine 
them. 
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The  complainant  having,  in  our  judgment,  failed  to  set  forth  any 
foundation  for  relief,  the  right  to  the  discovery^  which  is  claimed  as 
incidental,  of  course  fails  with  it.  Story's  Eq.  PI.  §  312  and  note  ; 
17  Maine,  404 ;  3  Edw.  107  ;  3  Beav.  284. 

The  decree  below  must  be  affirmed. 


Charlotte  Taylor,  by  James  M.  Walker,  her  next  Friend,  Appel- 
lant, V.  James  Taylor,  Julia  Scarborough,  Godfrey  Barnsley, 
and  Julia,  his  Wife,  Joseph  Scarborough  and  William  Scar- 
borough, Robert  M.  Goodwin,  Norman  Wallace,  and  Andrew 
T.  Miller. 

8  H.  183. 

Courts  of  equity  do  not  hold  a  conveyance  made  by  a  female  child  just  of  age,  to  her  parents, 
to  be  void  on  its  face ;  bat  they  will  scrutinize  such  a  transaction  with  much  jealousy,  on 
account  of  the  natural  influence  which  parents  have  over  children ;  and  if  it  be  found,  that 
there  was  the  least  unconscionable  advantage  taken  of  that  influence,  or  that  the  act  was 

'  unreasonable  under  the  circumstances,  they  will  set  it  aside. 

Appeal  from  a  decree  of  the  circuit  coturt  of  the  United  States  for 
the  district  of  Georgia.  The  substance  of  the  pleadings  and  the  facts 
on  which  the  court  proceeded,  appear  in  its  opinion. 

Holmes,  for  the  appellant. 

Johnson,  (attorney-general,)  contrd. 

[  •  199  ]       •  Daniel,  J.,  delivered  the  opinion  of  the  court 

The  object  of  the  complainant  below,  (the  appellant  here,) 
as  disclosed  in  her  bill,  is  to  vacate  the  deed,  executed  on  the  22d 
day  of  January,  1828,  by  her  before  her  marriage,  conveying  to  "Wil- 
liam Taylor  in  trust  for  the  use  of  the  mother  of  the  grantor  for  life, 
(exempt  from  the  debts  of  her  father,)  and  after  the  death  of  her  father 
and  mother,  for  the  use  in  equal  portions  of  the  said  grantor,  and  of 
her  brothers  and  sisters,  all  the  property  real  and  personal  which  was 
given  to  the  said  grantor  by  the  will  of  her  uncle,  Robert  Isaac, 
whose  will  is  made  an  exhibit  in  the  cause  and  referred  to  in  the 
deed. 

The  grounds  on  which  this  deed  is  impeached  are  the  foDowing : 
that  it  was  founded  on  no  real  consideration ;  was  executed  during 
the  nonage  of  the  complainant,  and  whilst  she  was  living  in  the 
family  of  her  parents  ;  that  it  was  extorted  from  her  by  false  repre- 
sentations, both  as  to  her  filial  duties,  and  her  rights  to  the  property 
left  her  by  her  unde ;  and  of  extreme  urgency  and  harsh  treatment 
on  the  part  of  her  parents,  to  procure  its  execution ;  and  of  the  hope. 
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by  a  oompliance  with  their  importunities,  of  reconciling  her  parents 
to  her  marriage  with  •her  husband,  which  marriage  they  had  thereto- 
fore opposed.  The  objection  of  nonage  must  be  surrendered  in  this 
investigation,  it  being  ascertained  that  the  complainant  was  some 
few  months  over  majority  when  the  deed  was  executed.  The  other 
allegations,  as  resting  upon  the  proofs  in  the  cause,  and  upon  the 
law  as  applicable  to  them,  remain  for  consideration. 

The  rule»  of  law  supposed  to  control  the  contracts  of  parties  who 
do  not  stand  upon  a  perfect  equality,  but  who  deal  at  a  disadvantage 
on  the  one  side,  whether  applicable  to  the  relations  of  parent  and 
child,  trustee  and  cestui  que  trusty  attorney  and  client,  or  principal  and 
agent,  have  been  laid  down  in  various  cases  in  the  courts  both  of 
England  and  of  our  own  country.  To  trace  these  rules  to  the  several 
cases  by  which  they  have  been  propounded  would  be  an  undertaking 
rather  of  curiosity,  than  of  necessity  or  usefulness  here,  as  the  ex- 
tent to  which  this  court  has  applied  them,  or  is  disposed  to  apply 
them  in  cases  resembling  the  present,  may  be  found  within  a  familiar 
and  direct  range  of  inquiry.  They  are  aptly  exemplified  by  the  late 
Justice  Story,  in  his  treatise  on  Equity  Jurisprudence,  vol.  i.  §  307, 
where,  speaking  of  frauds  which  "  arise  from  some  peculiar 
confidence  or  fiduciary  relation  between  the  *  parties,"  he  [  *  200  ] 
remarks  :  "  In  this  class  of  cases  there  is  often  found  some 
intermixture  of  deceit,  imposition,  overreaching,  unconscionable  ad- 
vantage, or  other  mark  of  direct  and  positive  fraud.  But  the  principle 
on  which  courts  of  equity  act  in  regard  thereto  stands  independent 
of  any  such  ingredients,  upon  a  motive  of  public  policy ;  and  it  is 
designed  in  some  degree  as  a  protection  to  the  parties  against  the 
effects  of  overweening  confidence  and  self-delusion,  and  the  infirmi- 
ties of  hasty  and  precipitate  judgment.  These  courts  will  therefore 
often  interfere  in  such  cases,  where,  but  for  such .  peculiar  relations, 
they  would  wholly  abstain  from  granting  relief,  or  grant  it  in  a  very 
modified  and  abstemious  manner."  He  proceeds,  §  308  :  "  It  is  un- 
doubtedly true,  that  it  is  not  upon  the  feelings  which  a  delicate  and 
honorable  man  must  experience,  nor  upon  any  notion  of  discretion, 
to  prevent  a  voluntary  gift  or  other  act  of  a  man  whereby  he  strips 
himself  of  his  property,  that  courts  of  equity  have  deemed  them- 
selves at  liberty  to  interpose  in  cases  of  this  sort.  They  do  not  sit, 
or  affect  to  sit,  in  judgment  upon  cases  as  custodes  morum,  enforcing 
the  strict  rules  of  morality.  But  they  do  sit  to  enforce  what  has  not 
inaptly  been  called  a  technical  morality.  If  confidence  is  reposed,  it 
must  be  faithfully  acted  upon,  and  preserved  from  any  intermixture 
of  imposition.  K  influence  is  acquired,  it  must  be  kept  free  from 
the  taint  of  selfish  interests,  and  cunning,  and  overreaching  bargains* 
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If  the  means  of  personal  control  are  given,  they  mast  be  always 
restrained  to  purposes  of  good  faith  and  personal  good.  Courts  of 
equity  will  not,  therefore,  arrest  or  set  aside  an  act  or  contract,  merely 
because  a  man  of  more  honor  would  not  have  entered  into  it.  There 
must  be  some  relation  .between  the  parties  which  compels  the  one  to 
make  a  full  discovery  to  the^  other,  or  to  abstain  from  all  selfish  pro- 
jects. But  when  such  a  relation  does  exist,  courts  of  equity,  acting 
upon  this  superinduced  ground,  in  aid  of  general  morals,  will  not 
suffer  one  party,  standing  in  a  situation  of  which  he  can  avail  him- 
self against  the  other,  to  derive  advantage  from  that  circumstance.'^ 
Applying  the  principles  thus  annunciated  and  drawn  from  an  exten- 
sive collection  of  the  English  cases  to  the  relation  of  parent  and 
child,  and  to  transactions  occurring  in  that  relation,  the  same  author 
remarks,  §  309 :  "  The  natural  and  just  influence  which  a  parent  has 
over  a  child  renders  it  peculiarly  important  for  courts  of  justice  to 
watch  over  and  protect  the  interests  of  the  latter ;  and  therefore  all 
contracts  and  conveyances,  whereby  benefits  are  secured  by  children 
to  their  parents,  are  objects  of  jealousy,  and  if  they  are  not  entered 

into  with  scrupulous  good  faith,  and  are  not  reasonable 
[  •  201  ]  under  the  circumstances,  they  wiU  •be  set  aside,  unless  tiiird 

persons  have  acquired  an  interest  under  them." 
The  same  principle  has  been  clearly  put  by  Justice  Washington, 
in  the  case  of  Slocum  and  Wife  v,  Marshall,  2  Wash.  C.  C.  400, 
where,  in  stating  that  case,  he  remarks  :  "  The  grantor,  a  young  lady 
who  from  her  birth  had  not  but  on  one  occasion  left  the  roof  of  her 
father,  —  bound  to  him  by  the  strong  ties  of  filial  affection,  —  accus- 
tomed to  repose  in  his  advice  and  opinion  the  most  unbounded  confi- 
dence, and  to  consider  his  request  ever  as  equivalent  to  a  conunand, — 
is  informed  by  him  that  a  certain  portion  of  her  property  had  been 
conveyed  to  him  by  her  mother,  but  that  the  same,  firom  some  legal 
objection,  had  failed  to  take  effect.  She  is  then  requested  to  confirm 
this  title,  and  at  the  same  time  is  assured  by  her  father,  that  his  de- 
sign in  obtaining  this  confirmation  is  to  promote  h6r  interest  as  well 
as  his  own.  She  reflects  upon  the  proposal,  and,  influenced  by  the 
double  motive  of  promoting  her  own  interest  and  that  of  her  father, 
and  of  fulfilling  the  intentions  of  her  dead  mother,  she  mcLkes  the 
conveyance."  He  proceeds :  "A  transaction  attended  by  such  cir- 
cumstances will  naturally  excite  the  suspicions  of  a  court  of  equity." 
It  has  been  insisted  that,  for  the  principles  just  stated,  the  sanction 
of  this  court  cannot  be  avouched ;  but  that,  on  the  contrary,  they  have 
been  weakened,  if  not  rejected,  by  the  doctrines  ruled  in  the  case  of 
Jenkins  v.  Pye,  12  Pet.  241.  The  peculiar  features  of  the  last-named 
case,  which  may  in  some  respects  distinguish  it  firom  the  one  now 
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under  consideTation,  aad  be  thought  to  bring  it  less  obviously  within 
the  principles  above  stated,  need  not  be  pointed  out ;  but  we  inquire 
what  are  in  truth  the  doctrines  ruled  in  the  case  in  12  Pet. ;  and 
whether  they  are  not  substantially,  nay  literally,  those  propounded 
by  Justices  Story  and  Washington.  In  the  case  of  Jenkins  v.  Pye, 
this  court  refused  to  adopt  the  rule  which  they  said  had  in  the  argu- 
ment been  assumed  as  the  doctrine  of  the  English  chancery,  namely, 
that  a  deed  firom  a  child  to  a  parent  should,  upon  considerations  of 
public  policy  arising  from  the  relation  of  the  parties,  be  deemed  void. 
They  deny,  indeed,  that  this  is  the  just  interpretation  of  the^  English 
decisions  relied  on,  but  declare  that  all  the  leading  cases  they  have 
examined  are  accompanied  with  some  ingredient  showing  undue  in- 
fluence exercised  by  the  parent,  operating  upon  the  fears  or  hopes  of 
the  child ;  and  showing  reasonable  grounds  to  presume,  that  the  act 
was  not  perfectly  free  and  voluntary  on  the  part  of  the  child.  But 
the  court,  whilst  they  deny  that  a  deed  from  a  child  to  a  parent 
should  primd  fade  be  held  absolutely  void,  as  unequivo- 
cally declare,  that  "  it  is  undoubtedly  •the  duty  of  courts  of  [  *  202  ] 
equity  carefully  to  watch  and  examine  the  circumstances 
attending  transactions  of  this  kind,  when  brought  under  review 
before  them,  to  discover  if  any  undue  influence  has  been  exercised 
in  obtaining  the  conveyance."  Between  the  doctrine  here  ruled  and 
the  principles  stated  by  Justices  Story  and  Washington,  no  difierence, 
much  less  any  contradiction,  can  be  perceived.  For  why  this  watch* 
fulness,  thus  enjoined  as  a  duty,  this  severe  and  peculiar  scrutiny  as 
applicable  to  contracts  between  parent  and  child,  but  that  they  are 
justly  "  objects  of  jealousy,"  rendered  so  by  the  relation  of  the  con- 
tracting parties,  —  a  relation  aptly  and  naturally  productive  of  pow- 
erful influence  on  the  one  hand,  and  of  submission  on  the  other,  — 
subjecting  such  transactions  to  presumptions  never  attaching  d  prion 
to  contracts  between  parties  standing  upon  a  perfect  equality. 

And  now  let  the  character  of  the  contract  under  consideration,  and 
of  the  circumstances  surrounding  the  execution  of  that  contract,  be 
subjected  to  the  test  rationally  and  justly  imposed  by  the  rules  above 
stated. 

This  is  a  contract  between  parent  and  child,  operating  by  its  terms 
exclusively  for  the  benefit  of  the  former,  and  to  the  prejudice  of  the 
latter ;  for  it  transferred  from  her  a  valuable  interest,  by  the  very 
terms  of  the  transaction  admitted  to  be  legally  and  absolutely  hers, 
and  by  the  same  terms  transferred  it  without  the  shadow  of  an  equiv- 
alent received  or  proffered  ;  and  for  which,  the  testimony  conclusively 
shows,  none  could  possibly  be  given.  Thus  far  the  provisions  of  the 
•Qutract 
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With  regard  to  the  circumstances  attending  and  surrounding  its 
execution.  It  is  shown  that  the  grantor  in  this  deed,  though  of  age, 
had  little  more  than  attained  to  majority ;  that  she  was  living  in  the 
house  with  her  parents,  —  her  only  home ;  and  may  fairly  be  pre- 
sumed to  have  been  liable  to  the  influence  of  feelings  and  habits 
which,  in  the  absence  of  contravening  evidence,  would  control  the 
dispositions  and  conduct  of  a  youthful  female  thus  situated.  She 
might  be  moulded  to  almost  any  thing,  in  compliance  with  the 
earnest  wishes  (with  her  habitually  yielded  to  as  commands)  of  her 
parents.^  Those  parents,  who  once  had  lived  in  affluence  and  luxury, 
had,  with  all  the  habits  and  necessities  which  such  a  condition  naturally 
creates,  by  commercial  reverses  been  brought  to  indigence  ;  from  the 
date  of  the  purchase  by  Robert  Isaac  of  the  property  in  dispute,  had 
been  permitted  by  him  to  occupy  and  enjoy  it.  In  fact,  it  was  appar- 
ently their  only  means  of  shelter  or  support     In  this  state  of  the 

family,  Robert  Isaac  by  his  will  bestowed  the  whole  of  this 
[  *  203  ]  property  upon  the  complainant ;  and  it  has  been  *  argued 

that,  with  her  knowledge  of  the  situation  of  her  parents,  the 
impulses  of  filial  duty  and  affection  might  of  themselves  have  formed 
a  sufficient  groundwork  for  the  complainant's  conveyance.  However 
hazardous  it  might  be  to  prescribe,  as  a  rule  of  right  or  of  property, 
imperfect  obligations  which  the  law  does  not  originally  enforce,  this 
argument  can  be  deemed  satisfactory  in  instances  only  in  which  the 
motives  supposed  to  enter  into  such  obligations  are  shown  to  have 
been  free  and  unconstrained  in  their  operation.  In  the  present  in- 
stance, too,  independently  of  the  influences  which  will  be  shown  to 
have  been  brought  to  bear  upon  the  transaction,  it  is  thought  that  the 
injunctions  of  filial  duty  and  affection  would  have  demanded  some- 
thing less  than  the  surrender  of  all  possessed  by  the  grantor;  and 
would  have  been  satisfied  with  a  concession,  as  to  which  there  proba- 
bly would  never  have  existed  a  difficulty, — one,  indeed,  that  seems  to 
have  been  assented  to  in  practice,  —  the  occupation  and  enjoyment 
of  the  property  during  their  lives,  by  the  parents  of  the  grantor.  Nay, 
it  would  seem  that  proper  parental  tenderness,  and  solicitude  for  the 
welfare  of  the  child,  or  the  true  principles  of  rectitude  and  fairness, 
would  have  permitted  nothing  beyond  this.  And  in  the  estimate  of 
motives  which  may  have  led  to  the  transaction  under  review,  it  should 
not  be  without  weight,  that  this  same  filial  duty  and  affection,  how- 
ever commendable  in  themselvesj  and  however  their  spontaneous 
action  may  be  recognized  and  binding,  strengthen  the  probability  of 
their  being  converted  into  means  of  wrong  and  oppression ;  and 
this  very  probability  it  is  which  challenges  the  duty  of  watchful- 
ness and  jealousy  in  the  courts,  in  scanning  the  transactions  of 
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those  whose  peculiar  situation  exposes  them  to  danger  from  such 
means. 

Immediately  after  the  death  of  Robert  Isaac,  it  seems  that  the  various 
appliances  designed  to  withdraw  from  the  complainant  the  fruits 
of  the  bounty  of  her  affectionate  uncle,  were  put  into  strikingly  active 
operation.  Directly  following  the  death  of  Isaac,  it  is  charged  in 
the  bill,  came  the  urgency  of  the  complainant's  family,  and  their  re- 
proaches against  her  for  having  intercepted,  as  they  said,  the  bounty 
which  but  for  her  would  have  flowed  to  the  family ;  and  for  having 
dictated  to  her  uncle  the  disposition  of  his  property ;  thereby  having 
ruined  their  prospects,  and  broken  the  heart  of  complainant's  father. 
The  natural  effects  of  such  appeals  upon  the  feelings  of  an  affection- 
ate and  sensitive  girl,  or  even  upon  a  spirit  awake  to  the  impulses 
of  pride  alone,  can  easily  be  comprehended.  Then,  as  is  alleged, 
was  the  reluctance  of  the  complainant  to  despoil  herself  of  her  prop- 
erty, ascribed  to  the  avarice  of  her  intended  husband ;  and 
•  then,  too,  amidst  her  perplexity  and  distress,  upon  consul-  [  *  204  ] 
tation  between  both  her  parents,  was  suggested  to  her  the 
device  of  a  letter  from  her,  declaring  her  belief  of  the  wish  of  the 
testator,  Isaac,  to  bestow  the  property  for  the  benefit  of  the  family  ; 
and  asking  the  consent  of  the  father  of  the  complainant  to  a  settle- 
ment of  the  property  in  conformity  with  such  a  wish.  Although 
these  allegations  are  not  supported  by  direct  statements  of  witnesses, 
yet  the  intrinsic  evidence  flowing  from  other  conduct  of  the  parties 
to  these  transactions,  and  that  presented  by  the  written  documents 
in  this  cause,  impart  to  the  above  allegations  a  force  equal,  if  not 
surpassing,  that  which  an  explicit  narrative  by  witnesses  could  give 
them.  And  here  it  is  worthy  of  remark,  that  the  will  of  Robert 
Isaac  contains  no  expression  nor  hint  of  a  desire,  or  intention,  that 
the  property  should  go  according  to  the  supposition  assumed ;  or  ac- 
cording to  the  provisions  of  the  deed  subsequently  executed.  This 
circumstance  alone  should  be  one  of  controlling  influence,  even  if 
the  testator  could  be  regarded  as  a  person  of  a  capacity  and  charac- 
ter of  the  most  inferior  grade.  But  none  can  fail  to  perceive,  from 
the  proofs  in  this  cause,  that  the  testator  was  a  man  of  intelligence 
and  sagacity,  extensively  practised  in  the  business  of  Ufe.  He  strong- 
ly declares  his  affection  for  his  niece,  and  as  clearly  gives  to  her,  and 
to  her  only,  the  property  in  dispute.  What  room  is  here  for  assum- 
ing that  others,  and  not  this  niece,  were  the  chief  objects  of  his 
bounty?  Such  an  assumption  is  forbidden  by  every  rule  of  law,  or 
of  common  sense ;  it  goes  very  far,  of  itself,  to  stamp  with  fraud 
and  contrivance  the  means  resorted  to  in  order  to  divert  that  bounty 
to  other  ends. 

VOL.  XVII.  47 
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We  will  next  consider  the  letter^  (Exhibit  A,  filed  with  the  answer 
of  Goodwin)  addressed  by  the  complainant,  then  Charlotte  Scarbo- 
rough,  to  her  father ;  concocted,  as  is  alleged  by  the  complainant, 
between  her  parents,  as  preparatory  and  introductory  to  the  wrong 
about  to  be  consummated ;  in  which  letter  she  professes  her  readi- 
ness and  her  desire  to  settle  the  property  derived  firom  her  unde  to 
the  use  of  her  parents  for  their  lives,  and  after  their  deaths  to  the  use 
of  all  the  children  equally.  The  will  of  Robert  Isaac  was  admitted 
to  probate  on  the  9th  day  of  January,  1828,  and  amongst  the  persons 
who  qualified  as  executors  of  that  will,  were  William  Scarborough, 
the  father  of  the  complainant,  and  William  Taylor,  the  trustee  in  the 
deed  now  sought  to  be  vacated.  These  men,  the  depositaries  of  the 
solemn  trust  reposed  in  them  by  Isaac, — fully  capable  of  compre- 
hending his  will,  and  one  of  them  sustaining  the  further  obligation 
of  a  parent  to  protect  the  interests  of  this  young  woman, — 
[  •  205  ]  •  make  themselves  the  ready  instruments  to  betray  this  con- 
fidence, and  this  in  violation  of  the  clearest  language  in 
which  their  duty  could  possibly  have  been  prescribed.  How  far  this 
conduct  can  be  excused  or  palliated  under  the  pretext  of  duty  to  Mrs. 
Scarborough,  founded  on  the  alleged  marriage  contract,  or  on  any 
supposed  intention  of  Isaac  flowing  firom'  the  same  source,  will  here- 
after be  shown  in  the  conduct  of  Scarborough  and  Taylor  in  refer- 
ence to  this  very  property,  when  dealing  with  it  for  tiieir  own  per- 


^  <<My  ever-honored  Father  :  From  a  sense  of  my  unworthiness,  I  am  con- 
vinced that  the  love  my  dear  uncle  bore  me,  and  which  dictated  his  bequest  to  me  in 
his  last  will,  would  not,  could  he  now  see  my  conduct,  condemn  me  for  pursuing  the 
feelings  of  a  heart  strongly  and  sincerely  devoted  in  affection  to  the  members  of  my 
family.  Having  arrived  at  an  age  when  I  may  with  impunity  legally  make  a  transfer 
of  that  which  has  been  so  generously  placed  at  my  discretion,  I  unhesitatingly  follow 
this  course  of  conduct,  unbiased  by  any  control  whatsoever ;  and  in  the  liberty  I  am  now 
using,  I  am  acting  by  my  own  free  will,  dictated  by  my  feelings  alone,  and  unknown  to 
any  person.  Thus,  then,  I  most  emphatically  transfer  aU  my  right  to  the  said  property 
(the  giil  of  my  ever-lamented  uncle)  to  my  beloved  mother,  to  be  used  and  enjoyed 
as  her  unquestionable  right,  during  her  lifetime ;  and  at  her  death  and  yours,  to  be 
equally  divided  between  my  sisters,  brothers,  and  myself,  my  right  operating  in  no 
manner  in  my  favor  to  the  exclusion  of  the  other  members  of  our  &mily. 

*'  In  thus  making  a  transfer  of  the  said  property,  I  trust  my  much-loved  parent  will 
acknowledge  one  slight  proof  of  my  gratitude  for  all  his  numerous  kindnesses  lavished 
on  me.  Most  thankful  do  I  feel  for  being  made  the  simple  instrument  of  accompUsh- 
ing  the  will  of  him  who  so  kindly  and  generously  placed  his  confidence  in  me ;  and, 
in  acting  thus,  convince  the  world  that  my  devoted  affection  for  him  was  pare,  disin- 
terested, and  unbiased  by  any  future  expectation. 

"  I  am,  dear  Sir,  your  most  affectionate  and  grateful  daughter, 

Charlotte  D.  ScARBOBOt7eH. 

^  Savannah,  January  10, 1828." 
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8onal  advantage.     This  conduct  will  fiirnish  a  most  efficient  clew  in 
nnravelling  the  texture  of  the  deed  in  question. 

On  the  10th  of  January,  1828,  the  day  succeeding  the  probate  of 
the  will  of  Robert  Isaac,  was  written  the  letter  above  mentioned  from 
Charlotte  Scarborough  to  her  father.     It  seems  impossible  to  resist 
the  evidence  furnished  by  this  singular  production,  that  it  was  a  fab- 
rication, designed  to  conceal  the  very  facts  and  circumstances  which 
it  palpably  betrays.     In  the  first  place,  it  may  be  inquired  why  such 
a  letter  should  be  written,  and  whether  it  would  be  usual  or  probable 
in  a  transaction  between  persons  thus  situated,  if  dictated  solely  by 
an  admitted  sense  of  propriety,  and  sanctioned  by  a  willingness  of 
both  the  parties  to  it.     Can  we  accredit  the  probability  of  a  formal 
diplomatic  communication  from  a  daughter  just  grown,  to  her  father, 
residing  under  the  same  roof,  to  justify  an  act  which  they  both  be- 
lieved it  a  sacred  duty  to  perform  ?     Again,  let  us  look  at  the  decla- 
ration here  so  anxiously  and  pompously  paraded,  that,  in  the  act 
about  to  be  performed  by  this  daughter,  she  "was  unbiased  by  any 
control  whatsoever ;  and  that,  in  the  liberty  she  was  then  using,  she 
was  acting  by  her  own  free  will,  dictated  by  her  feelings  alone,  and 
unknown  to  any  person,"  and  we  shall  perceive  an  apprehension,  or 
consciousness  of  suspicions,  which  it  was  believed  the  simple  trans- 
action itself  would  neither  prevent  nor  allay.     Here  are  the  very 
clatisulcB  inconsuetce  pointed  to  in  Twyne's  case,  as  the  sure  badges 
of  that  which  they  are  intended  to  hide.     Why  should  this  young 
woman  have  taken  such  deliberate  pains  to  declare,  and  to  place  as 
it  were  on  record,  a  history  of  her  motives,  —  her  entire  exemption 
from  persuasion,  authority,  or  even  advice,  in  what  she  was  about 
to  do  in  obedience  to  affection  and  a  sense  of  duty  ?     If  these  had 
constituted  the  real  incentive  to  her  act,  would  they  have  left  room 
for  one  thought  or  surmise  of  dishonor,  connected  with  the  objects 
of  that  affection  and  duty  ?    Such  suspicions  and  surmises  are  rather 
the  offspring  of  colder  calculation,  and  of  the  "  compunctious  visit'- 
ings "  that  wait  on  contemplated  wrong.     And,  again,  in 
the  concluding  paragraph  •of  this  letter,  may  be  seen  a  [  *  206  ] 
strong  corroboration  of  this  charge  in  the  complainant's  biU, 
of  the  painful  and  discreditable  imputations  which  had  been  made 
against  her,  as  inducements  to  come  into  the  proposed  arrangement. 
The  language  of  this  paragraph  is  as  follows :  "  Most  thankful  do  I 
feel  for  being  made  the  simple  instrument  of  accomplishing  the  will 
of  him  who  has  so  kindly  and  generously  placed  his  confidence  in 
me,  and,  in  acting  thus,  convince  the  world  that  my  devoted  affection 
for  him  was  pure,  disinterested,  and  unbiased  by  future  expectation," 
It  will  naturally  occur  to  every  one  to  inquire,  why  this  young  woman 
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should  accuse  herself,  or  fancy  herself  accused  by  others,  of  unworthy 
motives  or  conduct,  because  she  had  been  the  object  of  her  uncle's 
affection  ?  The  rational  solution  of  the  matter  would  seem  to  be 
this,  —  that  the  assumption  of  such  motives  on  the  part  of  those 
around  her,  represented  by  them,  too,  as  entering  into  the  opinions 
of  the  world,  had  been  pressed  as  an  efficient  means  of  influence ; 
and  that  a  vindication  from  their  existence,  furnished  a  plausible 
coloring  for  the  proceeding  about  to  be  effected.  The  tone,  the  lan- 
guage, the  artificial  structure  of  this  letter,  its  familiarity  with  the 
terms  peculiar  to  the  business  of  life,  all  bespeak  it,  in  our  judgment, 
not  the  production  of  an  inexperienced  girl,  but  of  a  far  more  prac- 
tised and  deliberate  author.  Lastly  may  be  mentioned,  with  respect 
to  this  letter,  the  care  with  which  it  has  been  preserved,  and  placed 
beyond  the  control  of  this  daughter,  as  a  prop  to  a  transaction 
which  could  not  stand  alone,  and  as  a  means  of  stilling  the  murmur- 
ings  of  future  complaint ;  the  very  ends  for  which  it  at  last  emerges 
from  its  secret  recess. 

Next  in  the  chain  of  evidence,  and  closely  following  its  harbinger 
and  herald,  we  will  notice  the  deed  itself  from  the  complainant,  con- 
veying from  her  every  description  of  property  derived  from  her  unde ; 
and  it  is  one  of  the  peculiarities  of  this  conveyance,  not  without  sig- 
nificance, that  it  was  executed  before  there  was  an  inventory  made 
by  the  executor,  to  inform  the  grantor  specifically  what  she  had  a 
right  to  claim  or  to  bestow.  Turning,  then,  to  the  recitals  of  this 
deed,  they  must  be  regarded  as  wholly  irreconcilable  with  truth ;  and 
especially  with  that  uberrima  Jides^  that  fulness  of  candor  and  fair- 
ness, required  in  transactions  between  parent  and  child ;  transactions 
upon  their  face,  too,  operating  to  the  disadvantage  of  the  latter. 
This  deed  sets  out  a  marriage  contract  entered  into  between  Scar- 
borough and  his  wife,  anterior  to  their  marriage,  purporting  to  cover 
a  portion  of  the  property  in  dispute ;  it  then  states  the  failure  of  this 

contract,  by  reason  of  an  omission  to  record  it,  and  pro- 
[  •  207  ]  ceeds  *  to  declare,  that,  some  doubts  having  been  suggested 

as  to  the  validity  of  the  said  marriage  settlement,  from  the 
omission  to  record  the  same,  the  said  William  Scarborough  did,  in 
consequence  of  such  doubts,  transfer  and  convey  all  his  right,  &c.,  to 
the  said  Robert  Isaac ;  and  that  the  said  Isaac,  having  departed  this 
life,  had  left  this  property,  with  certain  personal  estate,  to  his  niece, 
Charlotte  Scarborough  ;  and  that  she,  to  whom  the  devise  and  be- 
quest had  been  made,  being  desirous  of  carrying  the  marriage  settle- 
ment into  effect  according  to  the  original  intent  of  the  parties,  had, 
on  coming  of  age,  determined  to  convey  all  her  right,  title,  and  in- 
terest in  the  property  derived  from  her  uncle,  for  that  purpose. 
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The  deductions  from  these  recitals, — nay,  their  necessary  meaning, 
we  may  add,  their  literal  import, — are  these.  That  the  conveyance 
from  Scarborough  to  Isaac  was  with  the  sole  view  of  effectuating  the 
marriage  settlement,  and  of  curing  any  defects  attributable  to  that 
contract; — that  Isaac  took  the  property  clothed  with  this  trust,  and 
for  no  consideration  moving  from  himself;  and  vesting  in  him  an 
absolute  title  or  estate; — that  his  devise  and  bequest  to  his  niece 
were  purely  to  secure  the  same  objects,  and  that  she,  fully  aware  of 
all  these  acts  and  intentions,  had,  as  soon  as  she  could  legally  do  so, 
determined  upon  their  accomplishment.  Such  are  the  declarations 
and  recitals  contained  in  this  deed ;  not  one  of  which,  save  the  state- 
ment of  a  project  of  a  marriage  settlement,  that  is  not  by  the  evidence 
on  the  record  shown  to  be  palpably  false.  Thus,  if  we  look  to  the 
deed  from  Scarborough  to  Isaac  of  the  13th  of  May,  1820, — to  the 
agreement  between  Isaac  and  McHenry  as  the  agent  of  A.  Low  and 
Co.,  in  February,  1826, — and  to  that  between  Robert  Isaac  and 
Andrew  Low,  on  the  8th  of  March,  1827, — and  also  to  the  return  of 
the  marshal  of  the  sale  under  execution  of  the  personal  property  in 
dispute,  we  find  that  Isaac  was  the  purchaser  and  exclusive  owner  of 
all  this  property,  for  a  pecuniary  consideration  paid  by  him  of  nearly 
$23,000.  Looking  next  from  the  recitals  of  this  deed  to  the  will  of 
Robert  Isaac,  we  find  no  ambiguity,  no  declaration,  hint,  or  implica- 
tion in  the  will  to  sustain  these  recitals ;  but  every  thing  to  falsify 
and  condemn  them.  We  there  see  clearly  the  motive  of  the  testator; 
his  affection  for  his  favorite  niece,  and  the  subjects  and  the  mode 
with  and  by  which  he  designed  that  his  affection  should  be  manifested. 
He  gives  to  her,  clear  of  all  trusts  or  incumbrances,  "  the  lot,  dwell- 
ing house,  and  all  other  improvements  thereon,  which  formerly 
belonged  to  her  father,  together  also  with  the  plate,  furniture 
of  all  kinds,  books  and  prints,  all  of  which  •were  purchased  [  *  208  ] 
and  paid  for  at  marshal's  sale  by  me."  If  this  clause  of  the 
will  were  shown  to  and  clearly  understood  by  the  complainant,  it  is 
difficult  to  conceive  how  it  could  be  made  rationally  to  express  or 
imply  a  duty  on  her  part  to  disrobe  herself  of  this  bounty,  as  being 
clearly  designed  for  others,  and  not  for  herself.  The  conduct  of  these 
persons,  Scarborough  and  Low,  and  of  Taylor,  who  was  named  as 
trustee  both  in  the  marriage  settlement  and  in  the  deed  from  Char- 
lotte Scarborough,  furnishes  convincing  evidence  of  the  light  in  which 
they  viewed  any  obligation  supposed  to  be  adhering  to  this  property, 
and  forming  a  binding  consideration,  either  legal  or  moral,  for  the 
deed  now  impugned ;  that  is,  an  obligation  to  bestow  it  in  conform- 
ity with  the  stipulations  of  the  marriage  contract     But  it  may  be 

naturally  asked,  if  this  supposed  obligation  was  limited  to  Charlotte 

47  • 
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Scarborough.  Did  it  not,  if  existing  at  all,  extend  equally  to  her 
father,  and  to  the  trustee  in  the  settlement,  and  to  others  acquainted  or 
connected  with  that  contract  ?  In  a  moral  view,  at  least,  no  differ- 
ence is  perceived  in  the  position  of  these  parties,  and  it  in  not  pre- 
tended that  Charlotte  Scarborough  sustained  any  legal  obligation  to 
convey  away  this  property.  Yet  it  is  seen  by  the  record,  that  Wil- 
liam Scarborough,  to  serve  his  convenience  or  his  interest,  had  no 
difficulty  in  subsequently  incumbering  it  both  to  Low  and  to  Taylor, 
the  trustee  in  the  msurriage  settlement,  or  in  subsequently  selling  it 
out  and  out  to  Isaac ;  and  that  this  same  trustee,  Taylor,  manifested 
as  little  scruple  for  the  sanctity  of  his  trust,  in  its  application  for  his 
own  benefit  And  it  seems  to  us  to  be  a  most  pregnant  state  of 
facts  connected  with  this  deed,  that,  when  it  was  to  be  executed^ 
Taylor  and  Low,  who  had  so  dealt  with  this  property  as  to  be  neces- 
sarily cognizant  of  the  falsehood  of  the  recitals  it  contained,  were 
carried  to  the  house  of  Scarborough  to  become,  the  first  the  trustee, 
the  second  a  witness  to  this  instrument.  The  other  witness  to  this 
deed,  John  Guilmartin,  seems  to  have  been  taken  under  the  stress  of 
necessity,  from  the  refusal  of  James  Taylor  to  attest  the  deed,  and 
the  manner  in  which  the  transaction  impressed  itself  upon  Guilmar* 
tin  is  evinced  in  his  deposition,  in  which  he  says  that  he  inquired  of 
Miss  Scarborough  whether  this  deed  was  her  voluntary  act,  but  was 
permitted  to  have  no  answer  from  her,  and  was  silenced  in  his  in- 
quiries by  the  remark  from  Low,  that  the  witness  had  been  sent  for 
to  attest  the  deed,  and  for  no  other  purpose.  This  witness  further 
swears,  that  the  deed  was  not  read  to  nor  by  the  grantor  in  his  pres- 
ence.    He  states,  moreover,  this  uncalled  for  remark  on  the  part  of 

the  father,  (although  witness  was  not  permitted  to  obtain 
[  *  209  ]  information  *  from  the  child,) — that  he,  Scarborough,  had 

sent  for  the  witness  to  attest  ^  a  deed  from  Miss  Scarbo- 
rough to  her  mother,  which,  as  a  dutiful  child,  she  had  made."  Again, 
when  this  deed  from  Charlotte  Scarborough  was  to  be  proved,  the 
only  witness  to  its  execution  called  on  was  Andrew  Low ;  he  who 
knew  that  its  recitals  were  inconsistent  with  truth,  he  who  deemed 
all  inquiry  about  the  willingness  of  the  grantor  to  make  it  to  be  im- 
pertinent John  Guilmartin  was  passed  by ;  he  might  have  revealed, 
if  called,  circumstances  coeval  with  the  transaction,  which  would  be 
calculated  to  remove  or  to  weaken  the  influence  of  seeming  acquies- 
cence, or  of  the  lapse  of  time ;  circumstances  which  time  alone,  in 
the  absence  of  direct  impeaching  testimony,  would  be  competent 
entirely  to  cover  up.  The  testimony  adduced  in  support  of  the  deed 
from  the  complainant,  falls  far  short  of  the  object  for  which  it  was 
intended;  much  of  that  evidence,  too,  seems  to  have  been  given 
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under  influences  necessarily  detracting  firom  the  weight  which  it 
otherwise  might  have  had.  It  wholly  fails  to  countervail  the  evidence 
arising  from  the  statements  of  witnesses  on  the  other  side ;  from  the 
relative  positions  of  the  parties;  and,  more  than  aU,  from  the  intrinsic 
nature  and  force  of  the  documents  relied  on  both  by  plaintiff  and 
defendants  in  the  court  below.  From  a  careful  analysis  of  the  facts 
and  circumstances  of  this  case,  we  think  the  conclusion  cannot  be 
resisted,  that  the  deed  from  Charlotte  Scarborough  to  \^illiam  Tay- 
lor, of  the  22d  of  January,  1822,  was  not  a  fair  and  voluntary  trans- 
action; but  was  drawn  from  her  by  means  and  under  influences 
which  rendered  that  conveyance  void.  We  are,  therefore,  of  the 
opinion,  that  the  real  property  conveyed  by  that  deed  should  be  re- 
conveyed  to  the  said  Charlotte,  now  Charlotte  Taylor  ;  and  that  the 
several  articles  of  personal  property  bequeathed  to  her  by  her  uncle, 
Robert  Isaac,  so  far  as  the  same  are  now  in  existence,  and  in  the  pos- 
session or  under  the  control  of  Mrs.  Julia  Scarborough,  or  of  any 
other  person  acting  under  her  authority,  or  claiming  from  her  and  not 
for  valuable  consideration  without  notice,  or  claiming  under  like  cir- 
cumstances from  any  person  by  virtue  of  the  provisions  of  the  deed 
of  trust  above  mentioned,  should  be  delivered  up  to  the  complainant 
as  her  own  property ;  but  it  is  the  opinion  of  this  court,  that  rents 
and  profits  for  the  use  and  occupation  of  the  real  estate  above  men- 
tioned, or  compensation  for  the  use  and  enjoyment  of  the  personal 
property  bequeathed  to  the  complainant,  should  not  be  allowed  her 
under  all  the  circumstances  attending  this  case ;  they  are  accordingly 
hereby  denied  her.  It  is  therefore,  upon  consideration,  adjudged, 
ordered,  and  decreed,  that  the  decree  of  the  circuit  court 
•  for  the  sixth  circuit  and  district  of  Georgia,  pronounced  in  [  •  210  ] 
this  cause  at  the  April  term  of  that  court  in  the  year  1846, 
be  and  the  same  is  hereby  reversed ;  and  this  cause  is  remanded  to 
that  court,  with  directions  to  decree  therein  in  conformixy  with  the 
opinion  herein  above  expressed, 

Watne,  J.,  remarked,  that  the  decree  given  in  this  case  was  that 
which  he  wished  to  be  given  in  the  court  below.  But  the  judges  of 
the  circuit  court,  not  being  of  the  same  opinion,  the  bill  of  complaint 
was  dismissed,  that  there  might  be  an  early  appeal  to  the  supreme 
court.  He  concurs  altogether  in  the  reasoning  and  conclusions  which 
have  just  been  announced  by  the  court. 

Nelson,  J.,  and  Woodbury,  J.,  dissented. 
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John  Maxwell,  Administrator  de  bonis  non  of  Robert  Maxwell, 
deceased,  Appellant,  tu  Joseph  S.  Kennedy,  Jesse  Carter,  Mary 
L.  Carter,  his  Wife,  Daniel  E.  Hall  and  Delphine  Hall,  his 
Wife,  and  Martha  Kennedy. 

8  H.  210. 

A  complainant  who  asks  the  aid  of  a  conrt  of  equity  to  enforce  a  judgment  at  law  most 
show  that  the  Occasion  for  this  aid  is  not  his  own  laches,  and  if  laches  appear  on  the  &ce 
of  the  bill,  the  defendant  may  take  advantage  of  it  by  demurrer. 

This  was  an  appeal  from  a  decree  of  the  circuit  court  of  the 
United  States  for  the  southern  district  of  Alabama,  dismissing  on 
demurrer  a  bill  filed  by  the  appellant  to  obtain  satisfaction  of  a  judg- 
ment at  law.  The  facts  appearing  in  the  bill,  on  which  the  court 
proceeded,  are  stated  in  its  opinion. 

Dargan  and  Bibb^  iot  the  appellant. 
C,  E,  Sherman^  contra. 

[  •  218  ]       •  Taney,  C.  J.,  delivered  the  opinion  of  the  court. 

The  facts  stated  in  the  bill  are  admitted  by  the  demuirer, 
and  the  only  question  is  whether  the  complainant  is  entitled  to  relief 
in  a  court  of  equity,  when  so  many  years  have  elapsed,  since  the 
judgment  was  obtained  against  the  father  of  the  defendants. 

The  judgment  was  rendered  in  South  Carolina,  on  the  10th  of 
November,  1797,  and  this  bill  was  filed  against  the  appeUees  in  Ala- 
bama, on  the  22d  of  February,  1844.  A  period  of  more  than  forty-six 
years  had  therefore  elapsed,  during  which  neither  the  plaintiff  wbo 
obtained  the  judgment,  nor  his  administrator,  nor  the  present  com- 
plainant, who  is  administrator  de  bonis  non^  made  a  demand  of  the 
debt,  or  took  any  step  to  procure  its  payment. 

It  is  not  alleged  in  excuse  for  this  delay,  that  his  residence  was, 
during  all  the  time,  unknown.  On  the  contrary,  it  is  admitted  that 
it  was  known  for  some  six  or  eight  years  after  the  judgment  was 
obtained ;  and  although  he  was  afterwards  lost  sight  of  for 
[  *  219  ]  *  a  long  time,  and  supposed  to  have  gone  beyond  sea  and 
died  in  {)arts  unknown,  yet  he  was  again  discovered  in  1823 
residing  in  the  State  of  Alabama,  where  for  three  years  afterwards 
he  was  accessible  to  the  creditor,  and  amenable  to  judicial  process. 

Neither  is  it  alleged  that  he  designedly  and  firaudulently  concealed 
his  place  of  residence  from  the  creditor ;  nor  that  the  conveyance  of 
his  property  was  made  for  the  purpose  of  hindering  or  preventing  the 
recovery  of  this  debt  The  delay  is  accounted  for  and  sought  to  be 
excused  sdtogether  upon  the  ground,  that,  when  his  place  of  residence 
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was  known,  he  was  always  in  a  state  of  poverty  and  insolvency 
which  made  it  useless  to  proceed  against  him. 

It  is,  however,  not  necessary,  in  deciding  the  case,  to  inquire 
whether  even  this  state  of  poverty  would  justify  the  delay  of  so 
many  years  without  some  demand  upon  the  party,  or  some  proceed* 
ing  on  the  judgment,  to  show  that  it  was  still  regarded  as  a  subsist- 
ing debt,  and  intended  to  be  enforced  whenever  the  debtor  was  able 
to  pay.  The  facts  stated  in  the  bill,  and  those  which  appear  in  the 
exhibits  filed  with  it  by  the  complainant,  do  not  show  this  continued 
condition  of  utter  destitution  and  want  which  the  complainant  relies 
upon.  For  when  he  was  discovered  in  1822,  in  Alabama,  his  situa- 
tion as  to  property  was  such  as  to  make  it  highly  probable  that  the 
debt  might  then  have  been  recovered  by  an  action  at  law,  if  it  was 
not  already  barred  by  the  act  of  limitations  of  that  State. 

This  appears  from  the  decree  of  the  chancery  court  of  the  State, 
in  a  controversy  between  the  heirs  of  William  E.  Kennedy,  the  debtor, 
and  the  heirs  of  his  brother  Joshua,  which  decree  is  one  of  the  com- 
plainant's exhibits.  It  shows  that  in  1818  or  1819  the  debtor  held 
in  his  own  right  an  undivided  moiety  of  the  real  estate,  which  he 
conveyed  to  his  brother,  Joshua  Kennedy,  in  1824,  as  mentioned  in 
the  bill.  And  this  conveyance  upon  the  face  of  it  purported  to  be  in 
<x>nsideration  of  the  sum  of  ^10,000;  a  sum  sufficient  to  pay  the 
principal  of  the  judgment,  and  a  large  portion  of  the  interest  It  is 
true  that  the  complainant,  in  that  part  of  the  bill  in  which  he  speaks 
of  this  conveyance,  states  that  he  did  not  discover  that  the  debtor 
was  living  and  residing  at  Mobile  until  after  the  conveyance  was 
made.  If  this  allegation  was  consistent  with  the  other  statements 
in  the  bill,  and  could  be  regarded  as  a  fact  in  the  case,  admitted  by 
the  demurrer,  still,  as  he  died  in  1825,  reasonable  diligence  required 
that  the  creditor  should  have  taken  some  measures  to  ascertain 
whether  the  $10,000  had  been  paid;  and  to  compel  hb 
administrator,  who  was  also  the  grantee  *in  the  deed,  to  [  *220  ] 
account  for  it  The  creditor  had  no  right  to  presume,  with- 
out inquiry,  that  his  debtor,  who  had  sold  property  for  so  large  a  sum 
of  money,  had  within  a  year  afterwards  died  utterly  insolvent  and 
almost  penniless,  so  as  to  make  it  useless  to  investigate  the  state  of 
his  afiairs,  or  to  take  any  step  towards  the  recovery  of  his  debt 
There  is  reason  for  believing,  from  the  facts  stated  in  the  decree 
above  mentioned,  that,  with  proper  efforts,  he  would  at  that  time 
have  learned  the  trust  upon  which  the  conveyance  was  made,  and 
discovered  that  the  debtor  had  left  property  of  sufficient  value  to  be 
at  all  events  worth  pursuing. 

But  the  complainant  cannot  put  his  claim  upon  the  ground  that 
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the  residence  of  the  debtor  was  not  known  until  after  he  had  made 
the  conveyance  and  parted  from  this  property.  For  in  a  previonr 
part  of  his  bill  be  admits  that  this  information  was  obtained  in  1822 
which  was  two  years  before  the  deed  was  executed.  And  whateva 
might  have  been  the  wasteful  and  dissolute  habits  of  the  debtor,  he 
yet  at  that  time  owjied  the  land  which  at  this  late  period  the  com- 
plainant is  seeking  to  charge  with  this  debt ;  and  continued  to  hold 
it  until  the  conveyance  to  his  brother  in  1824.  And  if  the  creditor 
chose  to  rest  satisfied  with  information  as  to  his  habits  and  manner 
of  living,  instead  of  using  proper  exertions  to  find  out  his  situation 
as  to  property,  his  want  of  knowledge  in  this  respect  was  the  fruit 
of  his  own  laches.  The  fact  that  he  held  the  title  to  these  lands, 
could  undoubtedly  have  been  ascertained  with  ordinary  exertions  on 
his  part.  And  he  moreover  might  have  learned,  according  to  the 
statement  in  his  exhibit  before  referred  to,  that  after  the  death  of 
William  E.  Kennedy,  his  brother,  the  grantee  in  the  deed  frequently 
spoke  of  this  conveyance  as  intended  merely  to  prevent  the  property 
from  being  wasted  by  the  careless  habits  of  his  brother,  and  to  pre- 
serve it  for  his  family.  And  as  late  as  1829,  in  an  advertisement  in 
a  newspaper  of  the  place,  offering  some  of  this  land  for  sale  or  lease, 
he  described  it  as  property  of  which  the  children  of  William  E.  Ken- 
nedy were  entitled  to  one  half.  With  all  these  means  of  information 
open  to  him  from  1823  to  1829,  the  creditor  cannot  be  permitted  to 
excuse  his  delay  in  instituting  proceedings  upon  the  ground  that  he 
supposed  the  debtor  to  have  lived  and  died  hopelessly  insolvent, 
until  he  obtained  information  to  the  contrary  about  the  time  this  bill 
was  filed.  K  he  remained  ignorant,  it  was  because  he  neglected  to 
inquire.  If  he  has  lost  his  remedy  at  law  by  lapse  of  time,  or  the 
death  of  the  debtor,  it  has  been  lost  by  his  own  laches,  or  that  of  the 

administrator  who  preceded  him. 
[  *221  ]       •It  is  the  established  rule  in  a  court  of  equity,  that  the 

creditor  who  claims  its  aid  must  show  that  he  has  used  rea- 
sonable diligence  to  recover  his  debt,  and  that  the  difficulties  in  his 
way  at  law  have  not  been  occasioned  by  his  own  neglect.  A  delay 
of  twenty  years  is  considered  an  absolute  bar  in  a  court  of  equity, 
unless  it  is  satisfactorily  accounted  for.  But  here  there  has  been  a 
delay  of  more  than  for^-six  years ;  and  under  circumstances,  for  a 
part  of  that  time,  which  evidently  show  a  want  of  diligence. 

Indeed,  if  the  court  granted  the  relief  asked  for,  the  complainant 
would  not  only  be  protected  firom  the  consequences  of  his  own  neg« 
lect,  but  would  derive  a  positive-  advantage  from  it  For  if,  when 
the  debtor  was  discovered  in  Alabama,  in  1822,  the  complainant  had 
ihen  brought  an  action  at  law  against  him  and  recovered  judgment, 
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and  then  suffered  that  judgment  to  sleep  until  the  time  when  this 
bill  was  filed,  his  claim  would  have  been  barred  by  the  statute  of 
limitations  of  that  State.  And  if  he  could  now  avoid  that  bar,  upon 
the  ground  that  the  act  of  limitations  of  Alabama  applies  only  to 
domestic  judgments,  and  could  obtain  the  aid  of  a  court  of  equity  to 
enforce  the  judgment  rendered  in  South  Carolina,  upon  the  ground 
that  it  is  not  within  that  act,  he  would  derive  an  advantage  from  his 
omission  to  proceed  against  the  debtor  when  he  discovered,  in  1833, 
the  place  of  his  residence.  He  would  obtain  relief,  because  he 
neglected  to  sue  at  law  when  the  debtor  appears  to  have  been  in  a 
condition  to  pay  the  debt ;  and  when  that  fact  could  have  been  as- 
certained by  reasonable  exertions  on  his  part.  In  the  eye  of  a  court 
of  equity,  laches  upon  a  judgment  of  South  Carolina  cannot  be  enti- 
tled to  more  favor  than  laches  upon  a  judgment  in  Alabama,  and 
both  must  be  visited  with  the  same  consequences.  Relief  in  a  court 
of  equity,  under  the  circumstances  stated  in  the  bill  and  exhibits, 
would  be  an  encouragement  to  revive  stale  demands,  which  had 
been  abandoned  for  yeard.  The  property  now  sought  to  be  charged 
might  not,  in  the  lifetime  of  the*  original  parties,  have  been  thought 
worth  pursuing;  and  in  the  changes  in  value  continually  occurring 
in  this  counti^,  it  may,  after  the  lapse  of  so  many  years,  have  be- 
come of  great  value  in  the  hands  of  the  heirs  of  the  debtor.  And  if 
under  such  circumstances  it  could  be  made  liable,  an  old  and  aban- 
doned claim,  with  the  accumulated  interest  of  near  half  a  century, 
might  become  a  tempting  speculation.  Sound  policy,  as  well  as  the 
principles  of  justice,  requires  that  such  claims  should  not  be  encour- 
aged in  a  court  of  equity. 

It  is  unnecessary,  in  this  view  of  the  case,  to  determine  whether 
the  statute  of  limitations  of  Alabama  does  or  does  not 
*  apply  to  this  judgment  For  the  reasons  above  stated,  [  *  222  ] 
we  think  the  lapse  of  time,  upon  the  facts  stated  in  the 
bill  and  exhibits,  is,  upon  principles  of  equity,  a  bar  to  the  relief 
prayed,  without  reference  to  the  direct  bar  of  a  statute  of  limita- 
tions. 

Another  question  has  been  made  in  this  case ;  and  that  is,  whether 
the  objection  arising  firom  lapse  of  time,  apparent  on  the  bill  and 
exhibits,  can  be  taken  advantage  of  on  demurrer.  Undoubtedly,  the 
rule  formerly  was  that  it  could  not ;  and  that  doctrine  was  distinctly 
laid  down  by  Lord  Thurlow,  in  the  case  of  Deloraine  v.  Browne, 
3  Bro.  Ch.  R.  646.  The  rule  was  perhaps  followed  for  some  time 
afterwards.  It  was  placed  upon  the  ground,  that  this  defence  was 
founded  upon  the  presumption  that  the  debt  must  have  been  paid, 
and  as  a  demurrer  admits  the  fact  stated  in  the  bill,  it  admits  that 
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the  debt  is  still  due ;  and  if  admitted  to  be  due,  the  debtor  in  equity 
and  good  conscience  is  bound  to  pay  it. 

But  the  presumption  of  payment  is  not  the  only  ground  upon 
which  a  court  of  chancery  refuses  its  aid  to  a  stale  demand.  For 
there  must  appear  to  have  been  reasonable  diligence,  as  well  as 
good  faith,  to  call  its  powers  into  action ;  and  if  either  is  wanting,  it 
will  remain  passive  and  refuse  its  aid.  This  is  the  principle  recog- 
nized by  this  court  in  Piatt  v.  Vattier,  9  Pet.  416 ;  McKnight  v.  Tay- 
lor, 1  How.  168 ;  and  in  Bowman  et  al.  v.  Wathen  et  ctL  1  How.  189. 
If,  therefore,  the' complainant,  by  his  own  showing,  has  been  guilty  of 
laches,  he  is  not  entitled  to  the  aid  of  the  court,  although  the  debt 
may  be  still  unpaid. 

Upon  this  principle,  the  proper  rule  of  pleading  would  seem  to  be, 
that,  when  the  case  stated  by  the  bill  appears  to  be  one  in  which  a 
court  of  equity  will  refuse  its  aid,  the  defendant  should  be  permitted 
to  resist  it  by  demurrer.  And' as  the  laches  of  the  complainant  io 
the  assertion  of  his  claim  is  a  bar  in  equity,  if  that  objection  is  appar- 
ent on  the  bill  itself,  there  can  be  no  good  reason  for  requiring  a  plea 
or  answer  to  bring  it  to  the  notice  of  •the  court.  Accordingly,  the  rule 
stated  by  Lord  Thurlow  has  not  been  always  followed  in  later  cases. 
In  Hovenden  v.  Annesley,  2  Sch.  &  Lefr.  638,  Lord  Redesdale  says : 
*^  K  the  case  of  the  plaintiff  as  stated  in  the  bill  will  not  entitle  him 
to  a  decree,  the  judgment  of  the  court  may  be  required  on  demurrer 
whether  the  defendant  ought  to  be  compelled  to  answer  the  bill." 
And  in  Story's  Eq.  PI.  §  503,  and  the  note  to  it,  he  states  the  rule  as 
laid  down  by  Lord  Redesdale  to  be  now  the  established  one.  In  the 
opinion  of  the  court,  it  is  the  true  rule.  It  is  evidently  founded  upon 
sounder  principles  of  reason  than  the  one  maintained  by  Lord  Thur- 
low, and  is  better  calculated  to  disembarrass  a  suit  from 
[  *  223  ]  unnecessary  forms  and  technicalities,  *  and  to  save  the  par- 
ties from  useless  expense  and  trouble  in  bringing  it  to  issue, 
and  applies  with  equal  force  to  a  case  barred  by  the  lapse  of  time, 
and  the  negligence  of  the  complainant,  as  to  one  barred  by  a  positive 
act  of  limitations.  In  the  case  before  us,  therefore,  the  demurrer  was 
proper,  and  must  be  sustained,  and  the  decree  of  the  court  below 
affirmed. 
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Samuel  Marsh,  William  E.  Lee,  and  Edward  C.  Delavan, 
Plaintiffs  in  Error,  v.  Edward  Brooks  and  Virginia  C,  his 
Wife,  formerly  Virginia  C.  Reddiok,  Charles  P.  Billou,  and 
Frances  E.,  his  Wife,  formerly  Frances  E.  Reddick,  Walter 
J.  Reddick,  and  Dabney  C.  Reddick,  by  Eliza  M.  Reddick, 
their  Guardian,  Heirs  at  Law  of  Thomas  F.  Reddick,  deceased, 
Defendants  in  Error. 

8  H.  223. 

The  act  of  June  30,  1834,  (4  Stats,  at  Large,  740,)  vested  the  ultimate  title  of  the  United 
States  to  the  reservation  therein  described,  in  the  half-breeds  of  the  Sac  and  Fox  Indians, 
and  this  title  must  prevail  a};aiiist  a  Mib^equent  patent,  unless  those  claiming  under  the 
patent  can  show  that  it  issued  pursuant  to  some  better  title  than  that  under  the  act  of  con- 
gress, and  of  this  the  recitals  in  the  patent  are  not  competent  evidence. 

An  outstanding  title  may  be  set  up  by  the  defendant  in  an  action  of  ejectment,  where  the 
plaintiff  claims  solely  under  a  paper  title,  and  the  effect  of  the  outstanding  title  is  to  show 
that  nothing  passed  to  the  plaintiff  by  his  paper  title. 

The  case  is  stated  in  the  opinion  of  the  court 

Woodj  for  the  plaintiff. 

Map  and  Geyer^  contra. 

•  Catron,  J.,  delivered  the  opinion  of  the  court  [  •  231  ] 

This  case  comes  before  us  on  a  writ  of  error  to  the  su- 
preme court  of  Iowa.  The  suit  originated  in  a  writ  of  right  issued 
by  the  district  court  of  Lee  county,  at  the  instance  of  the  heirs  of  T. 
F.  Reddick,  to  recover  possession  of  certain  lands  wrongfully  with- 
held from  them,  as  they  alleged,  by  the  defendants.  Marsh  and  others. 
The  venue  was  subsequently  changed  to  the  county  of  Henry,  where 
the  cause  was  tried  in  September,  1843.  The  plaintiffs  claimed  pos- 
session, as  owners,  under  a  patent  to  their  ancestor,  signed  by  the 
President  and  it^sued  from  the  general  land-office  on  the  7th  of  Feb- 
ruary, 1839,  which  they  exhibited,  and  also  proved  the  premises  in 
question  to  Lo  covered  by  such  patent,  and  in  possession  of  the  de- 
fendants. 

The  defendants  produced  in  evidence :  1.  An  act  passed  by  con- 
gress on  the  1st  of  July,  1836,'  relinquishing  to  the  heirs  of  T.  F. 
Reddick  the  right  and  interest  of  the  United  States  in  640  acres, 
being  the  land  in  controversy,  which  act  contained  the  following 
provisos :  "  Provided,  nevertheless,  if  said  lands  shall  be  taken  by 
any  older  or  better  claim,  emanating  from  the  United  States,  the 

1  6  Stats,  at  Large,  661. 
VOL.  XVII.  48 
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government  will  not  be  in  any  wise  responsible  for  any  remuneration 
to  said  heirs ;  and  provided,  also,  that  should  said  tract  of  land  be 
included  in  any  reservation  heretofore  made  under  treaty  ^dth  any 
Indian  tribe,  the  said  heirs  be,  and  they  hereby  are,  authorized  to  lo- 
cate the  same  quantity,  in  legal  subdivisions,  on  any  unappropriated 
lands  in  said  territory  subject  to  entry  at  private  sale."  2.  The  treaty 
of  August  4, 1824,'  between  the  United  States  and  the  Sac 
[  *232  ]  and  Fox  Indians,  and  a  plat  showing  the  •premises  in  ques- 
tion to  be  within  the  limits  of  a  tract  reserved  by  said 
treaty  for  the  half-breeds  belonging  to  the  Sac  and  Fox  nations. 
3.  The  act  of  June  30,  1834,  relinquishing  the  reversionary  or  coih 
tingent  interest  of  the  United  States  in  the  reservation  above  men- 
tioned to  the  half-breeds,  and  authorizing  them  to  sell  and  convey 
the  same.  The  defendants  then  requested  the  court  to  give  to  the  jury 
several  instructions,  the  first,  fifth,  and  seventh  of  which  were  as  fol- 
lows :  — 

"  1.  That  if  the  jury  believe  firom  the  evidence,  that  the  land  des- 
cribed in  the  patent  lies  within  the  reservation  for  the  Sac  and  Fox 
half-breeds,  then  the  plaintiffs  are  not  entitled  to  recover  under  said 
patent,  as  authorized  by  the  act  of  1st  July,  1836." 

The  fifth  is  to  the  same  effect  as  the  first 

"  7.  That  the  plaintiffs  cannot  recover  in  this  action,  unless  they 
show  conclusively  that  the  land  in  controversy  is  not  within  the  Sac 
and  Fox  half-breed  reservation." 

The  court  refused  to  charge  the  jury  upon  the  above-mentioned 
points  as  requested,  and  a  verdict  was  rendered  for  the  plaintiflb ; 
whereupon  the  case  was  carried  by  the  defendants  to  the  supreme 
court  of  Iowa,  where  the  judgment  of  the  district  court  was  af- 
firmed. 

From  the  foregoing  statement  it  appears  that,  by  refusing  to  give 
the  first,  fifth,  and  seventh  instructions,  the  court  below  decided 
that  the  patent  obtained  from  the  United  States  by  Beddick's  heirs  was 
a  better  title  than  the  reservation  to  the  Sac  and  Fox  half-breeds. 

The  patent  of  1839,  was,  primd  facicj  a  conclusive  title ;  but  by 
the  treaty  of  1824,  with  the  Sac  and  Fox  Indians,  the  land  in  dis- 
pute was  admitted  by  the  United  States  to  lie  within  the  territory 
ceded  by  the  treaty ;  and  the  Indian  title,  such  as  it  was  before  the 
treaty,  is  reserved  to  the  half-breeds.  This  Indian  title  consisted  of 
the  usufruct  and  right  of  occupancy  and  enjoyment ;  and  so  long  as 
it  continued,  was  superior  to,  and  excluded  those  claiming  the  re- 
served lands  by  patents  made  subsequent  to  the  ratification  of  the 
treaty ;  they  could  not  disturb  the  occupants  under  the  Indian  title. 

^  7  Stats,  at  Lai^,  229. 
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That  an  action  of  ejectment  could  be  maintained  on  an  Indian 
right  to  occupancy  and  use,  is  not  open  to  question.  This  is  the  re- 
sult of  the  decision  in  Johnson  v.  Mcintosh,  8  Wheat  574,  and  was 
the  question  directiy  decided,  in  the  case  of  Cornet  v.  Winton,  2 
Yerger^s  Ten.  Eep.  143,  on  the  effect  of  reserves  to  individual  Indi- 
ans of  a  mile  square  each,  secured  to  heads  of  families  by  the  Cher- 
okee treaties  of  1817^  and  1819.^  Here,  however,  in  addition  to 
the  reserved  Indian  right,  the  act  of  1834  vests  the  ultimate 
•  tide  remaining  to  the  United  States  in  the  half-breeds  of  [  *  233  ] 
the  Sac  and  Fox  tribes ;  thereby  giving  them  a  perfect  fee- 
simple.  And  this  act  of  1834,  being  older  than  the  patent,  musl 
prevail,  unless  the  plaintiffs  below  can  go  behind  their  patent ;  and 
on  this  assumption  the  controversy  has  been  made  to  turn.  No  evi- 
dence of  titie  was  introduced  in  the  district  court  other  than  the 
patent  itself,  and  its  recitals  are  relied  on  to  overreach  the  half-breed 
title.  In  the  argument  here,  reports  found  in  congressional  docu- 
ments, and  laws  passed  by  congress  operating  on  such  reports  and 
documents,  have  been  adduced  and  insisted  on  as  confirming  Bed- 
dick's  claim,  long  before  the  treaty  of  1824  was  made.  The  patent 
recites  that  Reddick,  assignee  of  Robidoux,  who  was  assignee  of 
Tesson,  had  deposited  in  the  general  land-office  a  certificate,  No. 
1157,  of  the  recorder  of  land-titles  at  St  Louis,  Missouri ;  and  that, 
in  pursuance  of  the  several  acts  of  congress  for  the  adjustment  of 
tities  and  claims  to  land,  said  Reddick  has  been  confirmed  in  his 
'claim  to  a  tract  of  land  containing  640  acres,  &c. 

For  the  purpose  of  showing  the  consideration  on  which  the  patent 
is  founded,  and  the  authority  by  which  it  issued,  the  recitals  are  in- 
disputable on  a  trial  at  lavy ;  but  standing  alone  they  do  not  furnish 
sufficient  evidence  to  establish  that  the  titie  can  take  an  earlier  date 
than  the  patent,  and  thereby  overreach  an  elder  titie,  as  that  of  the 
half-breeds.  As  another  trial  will  probably  bring  out  a  different  case 
from  the  one  now  presented  to  us,  we  refram  from  making  any  fur- 
ther remarks  on  the  extraneous  matters  adduced  on  the  argument 

Nor  can  the  act  of  1836,  in  favor  of  Reddick's  heirs,  help  the 
patent,  it  being  of  later  date  than  the  treaty ;  and  the  confirming  act 
to  the  half-breeds,  and  it  is,  of  course,  when  standing  alone,  inferior 
to  the  Indian  title. 

It  was  also  insisted  on  the  argument  here,  that,  as  it  did  not  ap- 
pear that  any  half-breeds,  or  their  heirs  or  assigns,  were  in  existence 
when  the  trial  below  took  place,  the  outstanding  titie  relied  on  could 
not  be  set  up  by  the  defendants.  To  which  it  may  be  answered, 
that  it  was  necessary  for  the  plaintiffs  to  show  themselves  to  be 

*  7  Stats,  at  Lai^,  156.  »  Ibid.  195. 


568  SUPREME  COURT  OF  THE  UNITED  STATES. 

Wanser  v.  Tapper.    8  H. 

owners  of  the  land,  and  to  recover  on  the  strength  of  their  own  title  ; 
and  if  the  land  had  been  previously  granted,  nothing  was  leffc  to  pass 
by  the  second  patent,  unless  there  had  been  an  escheat,  or  forfeiture 
of  title  to  the  United  States,  by  the  first  grantees ;  and  certainly  a 
court  of  justice  could  presume  neither  of  these  things  to  have  taken 
place  between  1834  and  1839,  such  being  the  respective  dates  of  the 
confirming  act  to  the  half-breeds,  and  the  patent  of  Reddick's  heirs. 
The  general  rule  is,  that  where  the  same  land  has  been 
[  •  234  ]  •  twice  granted,  the  elder  patent  may  be  set  up  in  defence 
by  a  trespasser,  when  sued  by  a  claimant  under  the  younger 
grant,  without  inquiring  as  to  who  is  the  actual  owner  of  the  land  at 
the  time  of  the  trial. 

It  is  therefore  ordered,  that  the  judgment  be  reversed,  and  tiie 
cause  remanded  for  another  trial  to  be  had  therein. 

u  H.  ftis. 


Moses  Wanzer,  Plaintiff  in  Error,  v.  Tulliits  O.  Tih^per  and  John 
H.  Rollins,  under  the  Firm  of  Tupper  and  Rollins. 

8  H.  234. 
Bailey  v.  Dozier,  6  How.  23,  affirmed. 

Ooxe^  for  the  plaintiff. 

No  counsel  contrd. 

Taney,  C.  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  the  circuit  court  for  the  southern  district  of 
[  •  235  ]  •  Mississippi  decided  that  the  holder  of  an  inland  bill  of  ex- 
change, drawn  and  accepted  in  that  State,  was  not  entitled 
to  recover  against  the  indorser,  unless  the  bill  had  been  regularly  pro- 
tested for  non-payment.  This  decision  was  made  before  the  case  of 
Bailey  v.  Dozier,  reported  in  6  How.  23,  came  before  this  court.  In 
that  case  the  court  held,  upon  full  consideration  of  the  question,  that, 
under  the  statute  of  Mississippi,  the  holder  of  an  inland  bill  of  ex- 
change was  entitled  to  recover  of  an  indorser  the  amount  due  on  the 
bill,  with  interest,  upon  giving  the  customary  proof  of  default  and 
notice ;  and  that  the  protest  was  necessary  only  for  the  purpose 
of  enabUng  him  to  recover  the  five  per  cent,  damages  given  by  the 
act.  The  case  of  Bailey  v.  Dozier,  must  govern  this,  and  the  judg- 
ment in  the  circuit  court  is,  therefore,  reversed. 
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Eli  Culrk,  William  Green,  and  Hugh  McGill,  Plaintiffs  in 
Error,  v.  The  President,  Directors,  and  Company  of  the 
Manufacturers'  Insurance  Company,  Defendants. 

8  H.  235. 

The  owner  of  a  cotton  mill  applied  for  insurance,  and  represented  in  writing,  among  other 
things,  that  "no  lamps  were  used  in  the  picking-room."  Subsequently-,  the  property 
passed  out  of  hb  hands,  and  upon  the  application  of  the  purchasers  another  policy  was 
issued,  declaring  the  insurance  to  have  been  made  *'  agreeably  to  the  representations  of 
J.  S./'  the  former  owner.  This  insurance  was  continued  through  several  different  poli- 
cies, no  n<3W  representation  being  made,  until  the  destruction  of  the  mill  by  fire,  occasioned 
by  a  lamp  in  the  picking-room.  Held,  that  extraneous  evidence  was  admissible  to  show 
what  J.  S.'s  representation  was,  and  that,  as  it  was  admitted  to  be  material  to  the  risk, 
had  been  adopted  by  the  plaintiffs,  and  was  not  observed  in  practice,  the  plaintiffs  could 
not  recover. 

It  is  not  the  duty  of  the  assured  to  give  information  to  the  insurer,  on  any  fact  which  the 
insurer  may  be  presumed  to  know,  unless  inquired  of;  but  any  unusual  practice  as  to  the 
use  of  the  premises,  material  to  the  risk,  must  be  communicated ;  if  not,  and  such  prac- 
tice is  continued,  and  the  risk  thereby  enhanced,  the  policy  is  not  valid. 

Error  to  the  circuit  court  of  the  United  States  for  the  district 
of  Massachusetts,  in  an  action  on  a  policy  of  insurance  against 
fire. 

It  appeared  at  the  trial  that  the  property  insured  was  a  cotton  mill, 
at  Malone,  in  the  State  of  New  York,  the  defendant's  place  of  busi- 
ness being  Boston,  in  the  State  of  Massachusetts.  In  1834,  Jona- 
than Stearns,  being  the  owner  of  the  mill,  applied  for  insurance,  and 
in  answer  to  printed  questions  proposed  to  him  by  the  defendants, 
represented,  among  other  things,  "no  lamps  used  in  the  picking- 
room."  Upon  these  representations,  a  policy  was  issued  to  Stearns, 
and  was  from  time  to  time  renewed,  until,  in  1842,  the  plaintiffs 
having  purchased  the  mill,  a  policy  was  issued  to  them,  in  which  it 
was  declared :  "  This  policy  is  issued  agreeably  to  the  representation 
formerly  made  by  Jonathan  Stearns,  the  former  owner,  which  rep- 
resentation is  binding  on  the  assured."  When  this  policy  expired, 
the  same  amount  of  premium  was  sent,  with  a  request  for  a  renewal, 
and  another  policy  sent,  not,  however,  containing  the  special  clause 
as  to  Stearns's  representation,  but  a  general  clause,  that  the  policy 
was  issued  on  the  representation  of  the  assured.  Like  policies  con- 
tinued to  be  issued  firom  time  to  time  till  1846,  when  the  mill  was 
destroyed  by  fire,  occasioned  by  a  lamp  in  the  picking-room. 

The  defendants  contended  that  the  jury  would  be  warranted  in 
finding  that  the  representation  of  Stearns  bound  the  plaintiffs,  and 
its  falsity  avoided  the  policy ;  and  if  not,  that  it  was  the  duty  of  the 
insured  to  make  known  a  fact  so  material  to  the  risk,  known  to  him, 
if  unknown  to  the  assured,  and  that  therefore  the  policy  was  void. 

48* 
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The  opinion  of  the  court  states  the  points  taken  and  ruled,  upon 
these  questions. 

OiUet^  for  the  plaintiffs. 

Oartis  and  JSaZZ,  contra. 

[  •  245  ]       •  Woodbury,  J.,  delivered  the  opinion  of  the  court 

The  original  action  in  this  case  was  assumpsit  hj  the 
plaintiffs  in  error  on  a  policy  of  insurance,  made  August  13, 1845. 

From  the  detailed  statement  of  the  facts,  it  will  be  seen  that  the 
loss  occurred  on  the  13th  of  March,  1846,  and  was  to  be  padd  to  the 
Ogdensburg  Bank,  which  held  the  title  to  the  property  insured,  bat 
was  under  a  contract  in  a  certain  event  to  convey  it  to  the  plaintiffi, 
they  having  already  paid  for  it  in  part 

The  original  insurance  was  made  in  1834,  by  Jonathan  Steams, 
who  had  mortgaged  to  the  bank  the  factory  insured,  and  who  con- 
tinued most  of  the  time  till  the  loss  to  conduct  its  operations  under 
insurances  renewed  yearly,  often  in  different  names,  stipulating  that 
any  loss  should  be  paid  to  the  bank. 

In  April,  1834,  when  application  was  first  made  for  insurance,  the 
defendants,  doing  business  in  Boston,  Massachusetts,  put  numerous 
written  interrogatories  to  Stearns,  who  lived  in  Malone,  New  York, 
where  the  factory  was  situated,  and  to  one  of  them  he  replied  that 
no  lamps  were  "  used  in  the  picking-room."  These  interrogatories, 
and  the  answers  to  them,  were  not  annexed  to  the  policy,  but  were 
put  on  file  in  the  office ;  and  the  policy  purported  to  have  been 
<<  made  and  accepted  upon  the  representation  of  the  said  assured, 
contained  in  his  application  therefor,  to  which  reference  is  to  be  had," 
&c.,  &c. 

No  new  representations  appear  to  have  been  made  at  the  different 
renewals,  but  only  a  general  reference  to  representations,  like  that 
just  named ;  and  in  three  or  four  instances,  when  the  policy  was  in 
a  new  name,  a  specific  statement  was  inserted  that  the  insurance  was 
entered  into  ^'  agreeably  to  the  representations  heretofore  made  by 
Jonathan  Stearns." 

Referring  to  the  record  and  preliminary  statement  of  this  case  for 
other  details,  the  plaintiff  objected  first  to  the  competency  of  parol 
evidence,  which  was  offered  to  prove  that  the  representations  signed 
by  Stearns,  and  on  file  with  his  application^  were  those  made  by  him, 
and  to  the  instruction  of  the  court,  that,  if  they  were  adopted  by  the 
plaintiffs,  the  present  policy,  as  well  as  the  original  one,  must  be  con- 
eidered  as  founded  on  them  and  void,  if  they  were  not  true. 
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It  will  be  proper,  then,  to  consider  first  whether  this  parol  evidence 
was  competent  for  the  purpose  for  which  it  was  o£fered. 

*  Without  meaning  to  impugn  the  great  elementary  prin-  [  •  246  ] 
ciple  that  written  instruments  are  not  to  be  varied  or  con- 
tradicted by  parol,  it  suffices  to  say  here  that  this  testimony  was  not 
admitted  to  vary  or  contradict  any  portion  of  what  had  been  written. 
See  Phillips  v,  Preston,  5  How.  291. 

It  merely  went  to  identify  what  the  writing  in  the  policy  referred 
to,  as  a  part  or  parcel  of  the  contract,  lilce  a  reference  in  one  deed  or 
contract  to  another  deed  or  contract  13  Wendell,  92 ;  Jennings  v. 
Chenango  Ins.  Co.  2  Denio,  82 ;  PhUlips  on  Ins.  47 ;  16  Pick.  602 
1  D.  &  E.  343 ;  2  Brod.  &  Bingh.  553 ;  4  Russ.  540 ;  20  Pick.  121 
1  Paige,  291 ;  8  Metcalf,  114, 350 ;  4  How.  353 ;  3  Barn.  &  Aid.  299 
Wigram  on  Ext  Ev.  54,  55 ;  1  Hen.  Bl.  254 ;  2  Hen.  Bl.  577 ;  6  D. 
&  E.  710 ;  1  Duer  on  Ins.  74. 

It  added  to  what  was  written  nothing,  it  subtracted  nothing,  it 
changed  nothing,  and  we  think  its  admission  was  legal. 

In  the  next  place,  the  instruction  that  the  plaintiffs  were  bound  by 
those  representations,  if  adopting  them  subsequentiy  at  the  time  of 
making  their  insurance,  accorded  with  both  the  law  and  equity  of 
the  transaction.  If  they  adopted  them  and  induced  the  defendants  to 
act  on  them,  it  would  operate  fraudulently  to  let  them  be  disavowed 
after  a  loss.  So  if  the  plaintiffs  ratified  them,  in  their  subsequent 
application,  if  no  other  representations  were  made  or  relied  on  except 
these,  if  their  attention  was  called  to  these ;  if  the  bank  was  a  party 
in  interest  through  all  these  insurances,  without  repudiating  these 
representations,  and  if  these  were  the  only  set  of  representations 
used  in  all  of  them,  it  surely  must  comport  with  justice,  as  well  as 
law,  to  have  them  govern. 

The  cases  of  like  subsequent  adoptions  and  ratifications  of  what 
had  been  done  before  by  others  are  very  numerous.  Among  them, 
see  those  collected  in  Story  on  Agency,  §§  252, 253.  Even  ''  slight 
circumstances  and  small  matters  will  sometimes  suffice  to  raise  the 
presumption  of  a  ratification."  Ward  v.  Evans,  2  Lord  Raym.  928 ; 
3  Wash.  C.  C.  151 ;  13  Wend.  114 ;  3  Chitty,  Com.  L.  197. 

This  view  of  the  case,  standing  alone,  would  entitle  the  defend- 
ants to  be  discharged ;  for  the  picking-room,  contrary  to  these  repre- 
sentations, had  a  lamp,  and  indeed  lamps,  in  it ;  and  their  use  was 
proved  to  be  the  cause  of  the  fire  which  destroyed  the  factory. 

We  should,  therefore,  affirm  the  judgment  below  without  further 
inquiry,  did  not  the  bill  of  exceptions  disclose  another  ruling,  which, 
as  the  record  now  stands,  requires  consideration.  When  the  judg- 
ment below  is,  as  here,  well  sustained  by  the  opinion  entertained 
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[  *  247  ]  *  on  a  decisive  point,  it  is  usually  of  no  consequence 
whether  another  point  was  correctly  ruled  or  not.  But  as 
the  bill  of  exceptions  in  this  case  was  drawn  up  by  the  plaintiffs,  it 
states  that  the  jury  were  instructed  to  find  a  verdict  for  the  defend- 
ants on  the  last  ground,  if,  on  the  facts,  the  first  one  failed ;  and 
hence,  looking  to  the  record,  the  last  ground  may  have  been  passed 
on  by  the  jury,  and  have  influenced  their  verdict  To  be  sure,  the 
report  of  this  case  below,  in  2  Woodb.  &  Min.  472,  shows  that  a  ver- 
dict was  taken  by  agreement  of  parties,  or  only  pro  forma,  in  order 
to  bring  the  questions  of  law  to  the  supreme  court ;  and,  therefore, 
that  no  jury  could  in  truth  in  this  case  have  been  thus  influenced  or 
misled.  Yet,  this  fact  not  appearing  on  the  record  brought  here,  the 
case,  till  revised  and  corrected  below  in  this  particular,  must  be  con- 
sidered as  if  the  jury  had  actually  examined  both  grounds,  and  had 
really  decided  upon  them.  But  even  on  that  hypothesis,  if  the  sec- 
ond point  was  properly  ruled,  no  occasion  would  exist  for  sending 
the  case  back  for  correction  in  the  statement  as  to  the  verdict,  in  con- 
nection with  the  first  point 

Whether  it  was  properly  ruled  or  not  involves  a  question  of  much 
novelty,  being,  in  one  aspect  of  it,  a  c€ise,  perhaps,  of  the  first  im- 
pression, and  without  any  precedent  to  govern  us,  and  is  of  so  much 
importance  in  insurances  as  to  deserve  great  caution  in  settling  it. 
From  the  report  of  the  case  below,  before  referred  to,  the  circuit  court, 
though  alluding  to  the  last  point,  do  not  appear  to  have  gone  into 
any  critical  discussion  and  opinion  on  it. 

But,  the  bill  of  exceptions  being  so  drawn  up  as  to  exhibit  a  posi- 
tive instruction  given  on  it  by  that  court  to  the  jury,  it  is  necessary 
for  us  to  examine  with  care  whether  an  instruction  like  that  presented 
here  could  legally  be  given. 

First,  then,  what  is  the  substance  of  that  supposed  instruc- 
tion? 

It  is,  that  if  no  representations  were  made  or  adopted  by  the  plain- 
tiffs, they  would  not  be  entitled  to  recover,  if  lamps  were  in  trutli 
used  in  the  picking-room,  which  were  conceded  to  be  material  to  the 
risk,  and  this  use  was  known  to  the  plaintiffs  and  not  to  the  defend- 
ants, and  this  use  was  meant  to  be  continued,  and  was  continued, 
and  caused  the  present  loss.  In  the  next  place,  what  must  be  con- 
sidered the  law  in  relation  to  this  subject  ?  Little  doubt  exists,  that, 
when  representations  are  made  or  adopted,  the  denial  in  them  of  a 
material  fact,  such  as  here,  that  any  lamp  was  used  in  the  picking- 
room,  where  one  or  more  was  in  truth  used,  makes  the  pol- 
[  •  248  ]  icy  void,  not  only  *  for  misrepresentation,  but  misdescription 
and  concealment    1  Marshall  on  Ins.  481 ;  Ellis  on  Fire 
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and  Life  Ins.  58;  Dobson  v.  Sotheby,  1    Moody  &  Malk.  90;  6 
Cowen,  673 ;  4  Mass.  337. 

A  false  representation  avoids  the  policy,  because  it  either  misleads 
or  defiraads.     Livingston  et  aL  v.  Mar.  Ins.  Co.  7  Cranch,  506. 

In  such  a  state  of  things,  also,  the  insured  —  knowing  that  he  is 
asked  for  representations  to  enable  the  underwriter  to  decide  properly 
whether  he  will  insure  at  all,  and,  if  so,  at  what  premium  —  must 
suppress  nothing  material  to  the  risk,  or  the  underwriter  will  not 
stand  on  equal  grounds  with  himself,  and  will  be  forced  to  act  in  the 
dark  more  than  himself,  and  probably  to  misjudge.  1  Marshall  on 
Ins.  473, 474,  note ;  Lynch  v.  Dunsford,  14  East,  494 ;  Maryland  Ins. 
Ck>.  V.  Ruden's  Ad.  6  Cranch,  338,  and  Livingston'  v.  Mar.  Ins.  Co. 
ibid.  279 ;  Columbian  Ins.  Co.  v.  Lawrence,  10  Pet.  516 ;  McLana- 
han  V.  Universal  Ins.  Co.  1  Pet  185 ;  2  Pet  59 ;  2  Duer,  388,  379, 
411 ;  2  Caines,  57 ;  1  Wash.  C.  C.  162. 

Concealment  thus  would  operate  in  some  cases  as  a  fraud,  and  in 
all  will  make  the  risk  very  different  from  what  the  insurer  knew  and 
agreed  to.    3  Burr.  1905 ;  Ellis  on  Fire  and  Life  Ins.  38. 

But  the  hypothetical  position  presented  by  this  record  is  that  the 
law  would  be  the  same,  provided  no  representations  whatever  were 
made,  and  in  this  form  it  does  not,  in  the  state  of  facts  exhibited  in 
the  record,  meet  with  the  sanction  of  this  court  The  chief  contro- 
versy appears  to  have  been  concerning  the  fibrst  point ;  and  when  this 
last  question  was  made  a  part  of  the  case  by  agreement  of  counsel, 
it  was  not  known  whether  this  court  would  consider  the  original  rep- 
resentations by  Steams  as  adopted,  and  thus  binding  on  those  subse- 
quently insured.  Independent  of  those,  none  appear  to  have  been 
made  or  asked. 

Representations,  however,  in  insurances,  it  is  well  known,  almost 
invariably  exist,  either  written  or  paroL  Columbian  Ins.  Co.  v,  Law- 
rence, 2  Pet  49 ;  S.  C.  10  Pet  515.  But  they  are  not  usually  named 
or  incorporated  in  the  policy,  except  on  the  continent  of  Europe. 
3  Kent,  237 ;  9  Barn.  &  Cress.  693. 

It  is  fair  to  presume  that  they  took  place  in  all  the  reported  cases 
on  insurance,  though  often  not  named,  unless  the  contrary  is  expressly 
stated,  as  they  are  in  general  ^^  the  principal  inducements  to  contract, 
and  furnish  the  best  grounds  upon  which  the  premium  can  be  calcu- 
lated."     1  Marsh,  on  Ins.  449. 

But  the  relation  of  the  parties  seems  entirely  changed,  if 
the  *  insurer  asks  no  information  and  the  insured  makes  no  [  *  249  ] 
representations.     That  is  the  chief  novelty  in  this  question, 
as  hypothetically  stated  in  the  bill  of  exceptions.     We  think  that  the 
governing  test  on  it  must  be  this :  it  must  be  presumed  that  the  in* 
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surer  has  in  person  or  by  agent,  in  such  a  case,  obtained  all  the  infor* 
mation  desired  as  to  the  premises  insured,  or  ventures  to  take  the  risk 
without  it,  and  that  the  insured,  being  asked  nothing,  has  a  right  to 
presume  that  nothing  on  the  risk  is  desired  from  him. 

This  rule  must  not  be  misapprehended  and  supposed  to  rest  on  a 
principle  different  and  somewhat  ordinary,  that  insurers  are  always 
to  be  expected  to  possess  some  general  knowledge  of  such  matters 
as  they  deal  with,  independent  of  inquiries  to  the  assured.  8  Pet. 
582. 

Nor  on  the  position  well  settled,  that  the  insurer  must  be  pre- 
sumed to  know  what  is  material  in  the  course  of  any  particular 
trade, — its  usages  at  home  and  abroad,  and  those  transactions 
which  are  public,  and  equally  open  to  the  knowledge  of  both  parties. 
Hazard's  Ad.  v.  New  England  Mar.  Ins.  Co.  8  Pet  667 ;  2  Duer  on 
Ins.  379,  478 ;  3  Kent's  Com.  286,  286 ;  Green  v.  Merchants'  Ins. 
Co.  10  Pick.  402 ;  4  Mason,  C.  C.  439 ;  Buck  et  al  v.  Chesapeake 
Ins.  Co.  1  Pet  160.  Nor  on  any  special  usage  proved,  as  in  Long 
V.  Duff,  2  Bos.  &  Pul.  210,  that  it  was,  in  a  case  like  this,  the  duty 
of  "  the  underwriter  to  obtain  this  information  for  himself." 

But  when  representations  are  not  asked  or  given,  and  with  only 
this  general  knowledge  the  insurer  chooses  to  assume  the  risk,  he 
must  in  point  of  law  be  deemed  to  do  it  at  his  peril.  It  has  been 
justly  remarked,  in  a  case  somewhat  like  this  in  principle  :  <'Wi& 
this  knowledge,  and  without  asking  a  question,  the  defendant  under- 
wrote ;  and  by  so  doing,  he  took  the  knowledge  of  the  state  of  the 
place  upon  himself,"  &c.  1  Marshall  on  Ins.  480 ;  Carter  t;.  Boehm, 
3  Burr.  1906. 

In  cases  of  fire  insurance,  also,  the  underwriters  may  be  consid- 
ered as  more  likely  to  do  this  than  in  marine  insurance ;  because  the 
subject  insured  is  usually  situated  on  land  and  nearer,  so  as  to  be 
examined  easier  by  them  or  their  agents ;  and  the  circumstances 
connected  with  it  are  more  uniform  and  better  known  to  alL  1  Har. 
&  GiU,  296 ;  Burrit  v.  Saratoga  M.  F.  Ins.  Co.  6  HiU,  192. 

It  is  true,  that,  from  what  is  reasonable  and  just,  some  exceptions 
must  exist  to  this  general  rule,  though  none  of  them  are  believed  to 
cover  the  present  case.  Thus,  the  insurer  must  be  supposed,  if  no 
special  information  has  been  asked  or  obtained,  to  take  the 
[  *  260  ]  risk,  on  the  hypothesis  that  nothing  unusual  exists  *  enhanc- 
ing the  risk ;  and  htsnce,  as  in  this  case,  if  lamps  are  used  in 
the  picking-room,  which  do  enhance  it,  he  must  show  that  their 
use  in  the  manner  practised  was  unusual  or  not  customary,  and 
then,  though  no  representations  had  been  asked  or  made,  he  would 
make  out  a  case,  where  it  was  the  duty  of  the  insured  to  inform  him 
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of  the  fact,  and  where  mppressio  veri  would  be  as  improper  and 
injurious  as  suggestio  falsi.  Livingston  v.  Mar.  Ins.  Co.  6  Cranch, 
281. 

So,  if  any  extrinsic  peril  existed,  outside  and  near  a  building 
insured,  and  which  increased  the  risk,  the  insured  should  communi- 
cate that,  though  not  requested.  Bufe  i;.  Turner,  6  Taunt.  338 ; 
Walden  t;.  Lou,  Ins.  Co.  12  Louis.  134.  But  as  to  the  ordinary 
risks  connected  with  the  property  insured,  if  no  representations  what- 
ever are  asked  or  given,  the  insurer  must,  as  before  remarked,  be 
supposed  to  assume  them ;  and,  if  he  acts  without  inquiry  anywhere 
concerning  them,  seems  quite  as  negligent  as  the  insured,  who  is 
silent  when  not  requested  to  speak.  The  conclusions  on  the  whole 
case,  then,  are,  that  the  defendants  are  entitled  to  be  discharged  on 
the  first  ground  upon  the  merits ;  because  the  plaintiffs  were  inter- 
rogated in  writing  on  this  very  fact  and  risk,  or  others  were,  whose 
answers  they  adopted;  and  the  truth  was  not  disclosed  in  their 
representations  in  reply,  when  it  is  conceded  to  have  been  material 
to  the  risk ;  and,  therefore,  by  the  express  stipulations  of  this  policy, 
as  well  as  by  the  general  principles  of  the  law  of  insurance,  the 
plaintiffs  should  not  recover.  But  our  judgment  cannot  be  rendered 
on  this  conclusion,  standing  alone,  because  the  second  point  is  con- 
nected with  it  in  the  form  before  explained.  Again,  the  defendants 
would  be  entitled  to  be  discharged  under  the  second  point  on  the 
ground,  which  accords  with  the  truth  here,  that  representations  were 
really  made  on  this  subject ;  but  not,  if  none  whatever  were  made, 
according  to  what  is  hypothetically  suggested  in  the  record.  The 
judgment  below  must,  therefore,  be  reversed,  for  the  purpose  of  cor- 
recting what  is  defective  in  the  manner  of  stating  how  the  verdict 
was  taken  and  how  the  last  question  stood  by  itself  on  the  facts 
proved ;  and  the  case  must  be  remanded  to  the  court  below,  with 
instructions  to  take  aU  proper  steps  to  carry  into  effect  the  views 
presented  in  this  opinion. 


Nathaniel  Lord,  Plaintiff  in  Error,  v.  John  W.  Veazie,  Defendant 

8  H.  251. 

The  court  heard  a  third  person,  not  a  party  to  the  suit,  upon  a  representation  that  the  par- 
ties to  it,  having  a  common  interest,  adverse  to  his,  had  got  ap  a  feigned  suit  at  law,  to 
procure  the  opinion  of  the  court  upon  questions  affecting  the  petitioner,  without  making 
him  a  party ;  and  heing  satisfied  of  the  truth  of  the  petitioner's  allegations,  the  court  dis- 
missed the  writ  of  error. 

Error  to  the  circuit  court  of  the  United  States  for  the  distiict  of 
Maine.    The  matter  is  stated  in  the  opinion  of  the  court. 
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MoorCj  for  the  motion. 

Bradbury  and  Hamlin^  contra. 

[  •  254  ]      •  Taney,  C.  J.,  delivered  the  opinion  of  the  cotirt 

The  court  is  satisfied,  upon  examining  the  record  in  this 
case,  and  the  affidavits  filed  in  the  motion  to  dismiss,  that  the  contract 
set  out  in  the  pleadings  was  made  for  the  purpose  of  instituting  this 
suit,  and  that  there  is  no  real  dispute  between  the  plaintiff  and  de- 
fendant. On  the  contrary,  it  is  evident  that  their  interest  in  the 
question  brought  here  for  decision  is  one  and  the  same,  and  not 
adverse ;  and  that  in  these  proceedings  the  plaintiff  and  defendant 
are  attempting  to  procure  the  opinion  of  this  court  upon  a  question 
of  law,  in  the  decision  of  which  they  have  a  common  interest  op- 
posed to  that  of  other  persons,  who  are  not  parties  to  this  suit,  who 
had  no  knowledge  of  it  while  it  was  pending  in  the  circuit  court, 
and  no  opportunity  of  being  heard  there  in  defence  of  their  rights. 
And  their  conduct  is  the  more  objectionable,  because  they  have 
brought  up  the  question  upon  a  statement  of  facts  agreed  on  between 
themselves,  without  the  knowledge  of  the  parties  with  whom  they 
were  in  truth  in  dispute,  and  upon  a  judgment  jEWo/on»a  entered  by 
their  mutual  consent,  without  any  actual  judicial  decision  by  the 
court.  It  is  a  question,  too,  in  which  it  appears  that  property  to  a 
very  large  amount  is  involved,  the  right  to  which  depends  on  its 
decision. 

It  is  proper  to  say,  that  the  counsel  who  argued  here  the  motion 
to  dismiss,  in  behalf  of  the  parties  to  the  suit,  stand  entirely  acquit- 
ted of  any  participation  in  the  purposes  for  which  these  proceedings 
were  instituted  ;  and  indeed  could  have  had  none,  as  they  were  not 
counsel  in  the  circuit  court,  and  had  no  concern  with  the 
[  •  255  ]  case  until  after  it  came  before  this  court.  And  *  we  are 
bound  to  presume  that  the  counsel  who  conducted  the  case 
in  the  court  below  were  equally  uninformed  of  the  design  and 
object  of  these  parties ;  and  that  they  would  not  knowingly  have 
represented  to  the  court  that  a  feigned  controversy  was  a  real  one. 

It  is  the  ofiice  of  courts  of  justice  to  decide  the  rights  of  persons 
and  of  property,  when  the  persons  interested  cannot  adjust  them  by 
agreement  between  themselves,  —  and  to  do  this  upon  the  full  hear- 
ing of  both  parties.  And  any  attempt,  by  a  mere  colorable  dispute, 
to  obtain  the  opinion  of  the  court  upon  a  question  of  law  which  a 
party  desires  to  know  for  his  own  interest  or  his  own  purposes, 
when  there  is  no  real  and  substantial  controversy  between  those  who 
appear  as  adverse  parties  to  the  suit,  is  an  abuse  which  courts  of 
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justice  have  always  reprehended,  and  treated  as  a  punishable  con- 
tempt of  court 

The  suit  is  spoken  of,  in  the  affidavits  filed  in  support  of  it,  as  an 
amicable  action,  and  the  proceeding  defended  on  that  ground.  But 
an  amicable  action,  in  the  sense  in  which  these  words  are  used  in 
courts  of  justice,  presupposes  that  there  is  a  real  dispute  between  the 
parties  concerning  some  matter  of  right.  And  in  a  case  of  that  kind 
it  sometimes  happens,  that,  for  the  purpose  of  obtaining  a  decision 
of  the  controversy,  without  incurring  needless  expense  and  trouble, 
they  agree  to  conduct  the  suit  in  an  amicable  manner,  that  is  to  say, 
that  they  will  not  embarrass  each  other  with  unnecessary  forms  or 
technicalities,  and  will  mutually  admit  facts  which  they  know  to  be 
true,  and  without  requiring  proof,  and  will  bring  the  point  in  dis- 
pute before  the  court  for  decision,  without  subjecting  each  other  to 
unnecessary  expense  or  delay.  But  there  must  be  an  actual  contro- 
versy, and  adverse  interests.  The  amity  consists  in  the  manner  in 
which  it  is  brought  to  issue  before  the  court.  And  such  amicable 
actions,  so  far  from  being  objects  of  censure,  are  always  approved 
and  encouraged,  because  they  facilitate  greatly  the  administration  of» 
justice  between  the  parties.  The  objection  in  the  case  before  us  is, 
not  that  the  proceedings  were  amicable,  but  that  there  is  no  real 
conflict  of  interest  between  them ;  that  the  plaintiff  and  defendant 
have  the  same  interest,  and  that  interest  adverse  and  in  conflict  with 
the  interest  of  third  persons,  whose  rights  would  be  seriously  affected 
if  the  question  of  law  was  decided  in  the  manner  that  both  of  the 
parties  to  this  suit  desire  it  to  be. 

A  judgment  entered  under  such  circumstances,  and  for  such  pur* 
poses,  is  a  mere  form.  The  whole  proceeding  was  in  contempt 
of  the  court,  and  highly  reprehensible,  and  the  learned  district 
judge,  who  was  then  holding  the  circuit  court,  undoubtedly 
•  suffered  the  judgment  pro  forma  to  be  entered  under  the  [  *  266  ] 
impression  that  there  was  in  fact  a  controversy  between  the 
plaintiff  and  defendant,  and  that  they  were  proceeding  to  obtain  a 
decision  upon  a  disputed  question  of  law,  in  which  they  had  adverse 
interests.  A  judgment  in  form,  thus  procured,  in  the  eye  of  the  law 
is  no  judgment  of  the  court  It  is  a  nullity,  and  no  writ  of  eiror 
will  lie  upon  it     This  writ  is,  therefore,  dismissed. 

Order.  This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the  district  of 
Maine,  and  was  argued  by  counsel,  and  it  appearing  to  the  court 
dere,  from  the  affidavit  and  other  evidence  filed  in  the  case  by 
Mr.  Moor,  in  behalf  of  third  persons  not  parties  to  this  suit,  that 
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there  is  no  real  dispute  between  the  plaintiff  and  defendant  in  thb 
suit,  but,  on  the  contrary,  that  their  interest  is  one  and  the  same, 
and  is  adverse  to  the  interests  of  the  persons  aforesaid,  it  is  the 
opinion  of  this  court,  that  the  judgment  of  the  circuit  court  entered 
pro  forma  in  this  case  is  a  nullity  and  void,  and  that  no  writ  of  error 
will  lie  upon  it.  On  consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  writ  of  error  be,  and  the  same 
is  hereby,  dismissed,  each  party  paying  his  own  costs,  and  that  this 
cause  be,  and  the  same  is  hereby,  remanded  to  the  said  court,  to  be 
dealt  with  as  law  and  justice  may  require. 

1 B.  419. 


Elijah  Peale,  Trustee  and  Assignee  of  the  President,  Directois, 
and  Company  of  the  Agricultural  Bank  of  Mississippi,  Plaintiff  in 
Error,  v.  Martha  Phipps  and  Mary  Ricb,  who  is  authorized  and 
assisted  in  the  Suit  by  her  Husband,  Charles  Riob. 

8  H.  256. 

In  a  case  from  Loaisiana,  errors  in  a  citation  bj  calling  the  wrong  defendant,  the  wife  of 
C.  B.  and  omitting  to  state  that  the  plaintiff  was  a  tmstee,  are  not  material 

Error  to  the  circuit  court  for  Louisiana. 

Henderson^  moved  to  dismiss. 

[  •  257  ]       •M'Lean,  J.,  delivered  the  opinion  of  the  court 

A  motion  is  made  to  dismiss  this  writ  of  error  on  three 
grounds :  — 

1.  Because  there  is  no  citation  to  the  defendants  in  error,  as  the 
law  requires. 

2.  Because  the  citation  is  addressed  to  Martha  Phipps  and  Maiy 
Bice,  "  wife  of  Greorge  Bowers,  and  by  him  assisted,"  who  are  not 
the  persons  or  parties  defendants  in  the  record. 

3.  Because  said  citation  is  stated  to  have  been  issued  at  the  in- 
stance of  E.  Peale,  as  plaintiff  in  error — ^instead  of  Elijah  Peale,  trufi- 
tee  of  the  Agricultural  Bank  of  Mississippi,  &c. 

The  suit  was  brought  by  Martha  Phipps  and  Mary  Bice ;  and  in 
the  petition  they  are  called  Martha  Phipps  and  Mary  Bowers,  wife 
of  Charles  Rice,  '^  who  is  authorized  and  assisted  in  this  suit  by  her 
said  husband,  Charles."  The  defendant  is  named  ^  Elijah  Peale, 
in  his  capacity  of  trustee  and  assignee  of  the  president,  diiectois, 
and  company  of  the  Agricultural  Bank  of  Mississippi"  The  de*  | 
cree  is  in  favor  of  Martha  Phipps  and  Mary  Rice. 

The  citation  appears  to  have  been  issued  by  E.  Peale,  and  was 
directed  to  Martha  Phipps  and  Mary  Bice,  «  wife  of  Greorge  Boweis, 
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and  by  him  assisted.''  And  the  service  of  the  citation  was  accepted 
by  S.  S.  Prentiss,  plaintiiF's  attorney,  at  New  Orleans,  the  22d  of 
October,  1849. 

The  names  of  the  defendants  in  error  are  correctly  stated  in  the 
citation,  except  that  Mary  Rice  is  represented  as  the  wife  of  Greorge 
Bowers,  instead  of  the  wife  of  Charles  Rice.  Under  the  procedure 
in  Louisiana,  the  husband  is  named  in  the  petition  as  assenting  to 
the  suit  brought  in  the  name  of  his  wife.  He  is  not  a  party  to  the 
suit,  nor  is  he  responsible  for  costs.  The  use  of  the  name  of  the  hus- 
band is  merely  formal,  and  the  misnomer  alleged  could  not  have  mis- 
led the  defendants  in  error.  Nor  could  they  have  been  misled  by  the 
omission  in  the  notice  of  capacity  of  the  trustee,  in  which  the  defend- 
ant below  was  sued,  and  in  which  he  necessarily  prosecutes  the  writ 
of  error.  The  acceptance  of  the  service  of  the  notice  by  the  counsel 
of  the  defendants  in  error,  without  exception,  shows  that  there  could 
have  been  no  misapprehension  in  regard  to  it.  The  motion  to  dis- 
miss the  case  is  overruled. 


Jacob  P.  Wilson,  Complainant,  v.  Daniel  Barnum. 

8  H.  258. 

The  6th  section  of  the  act  of  1802,  (2  Stats,  at  Large,  159,)  gives  jarisdiction  to  this  coart 

only  where  the  judges  of  the  circuit  conrt  differ  in  opinion  on  a  question  of  law. 
A  question  whether  a  machine  is  substantially  like  a  thing  patented  cannot  be  certified  here. 

Certificate  of  division  of  opinion  by  the  judges  of  the  circuit 
court  of  the  United  States  for  the  eastern  district  of  Pennsylvania. 

*  Taney,  C.  J.,  delivered  the  opinion  of  the  court.  [  *  261  ] 

This  case  comes  before  the  court  upon  a  certificate  of  di- 
vision, and  has  been  submitted  on  printed  arguments. 

The  plaintiff,  who  claims  as  assignee  of  what  is  generally  called 
the  Woodworth  patent,  filed  a  bill  in  equity,  praying  an  injunction 
against  the  defendant  to  restrain  him  from  using  a  certain  machine, 
in  which,  as  the  complainant  charged,  boards  were  planed,  tongued, 
and  grooved  in  the  same  manner  as  in  the  Woodworth  machine ; 
the  machine  of  the  defendant  operating  in  the  same  wayin  every 
respect  as  the  one  for  which  the  complainant  held  the  patent. 

The  defendant,  in  his  answer,  denied  that  his  machine  was  sub- 
stantially like  and  upon  the  plan  of  the  Woodworth  machine.  Othei 
defences  were  also  taken  in  the  answer.  But  it  is  not  necessary  tc 
notice  them,  as  they  do  not  concern  the  question  certified. 

A  great  mass  of  testimony  was  taken  on  both  sides  in  the  circuit 
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court,  and  models  and  drawings  produced  of  the  two  machines ;  ab 
of  which  have  been  sent  up  for  the  examination  and  consideration  of 
this  court,  with  the  certificate  of  division. 

On  the  final  hearing  of  the  case,  the  judges  of  the  circuit  court 
differed  in  opinion  on  the  following  question :  "Whether,  according 
to  the  true  construction  of  the  Woodworth  patent,  as  amended,  the 
machines  made  or  used  by  the  defendant  at  the  time  of  filing  the  bill, 
or  either  of  them  singly,  do  or  do  not  infringe  the  said  amended 
letters-patent  ?  " 

The  question  thus  certified  is  one  of  fact,  and  has  been  discussed 
as  such  in  the  arguments  offered  on  both  sides.  It  is  a  question  as 
to  the  substantial  identity  of  the  two  machines.  And  its  decision 
must  depend  upon  the  testimony  of  witnesses ;  the  examination  of 
the  models  and  drawings,  or  of  the  machines  themselves ;  and  the 
application  of  mechanical  principles  and  combinations, 
[  •262  ]  which  the  court  could  learn  only*  from  the  testimony  of 
persons  skilled  in  the  science  of  mechanics. 

The  jurisdiction  of  this  court  to  hear  and  determine  a  question  cer- 
tified from  the  circuit  court  is  derived  altogether  from  the  act  of  1802, 
c  31,  §  6,  2  Stats,  at  Large,  159 ;  and  that  act  evidently  gives  the 
jurisdiction  only  in  cases  where  the  judges  of  the  circuit  court  difier 
in  opinion  on  a  point  of  law.  The  language  of  the  whole  provision 
upon  this  subject  so  clearly  requires  this  construction,  that  it  is  un- 
necessary to  comment  on  it  And  it  would  be  utterly  inconsistent 
with  the  well  known  and  established  proceedings  of  courts  of  equity, 
as  well  as  courts  of  common  law,  to  take  out  o£  a  case,  during  its  pro- 
gress, a  single  question  of  fact,  and  send  it  here  with  the  evidence 
upon  that  point  only,  for  the  final  decision  of  this  court  In  the  case 
before  us,  a  great  number  of  facts  must  be  ascertained  and  determined 
from  the  evidence,  before  a  final  opinion  could  be  formed  upon  the 
question  certified. 

Besides,  this  act  of  congress  has  been  in  force  for  nearly  half  a  cen- 
tury, and  has  been  repeatedly  acted  on  in  this  court ;  and  it  has*  uni- 
formly received  the  construction  we  now  give  to  it.  In  the  multitude 
of  questions  which  have  been  certified,  this  court  has  never  taken 
jurisdiction  of  a  question  of  fax^t  And  in  a  question  of  law,  it  requires 
the  precise  point  to  be  stated,  otherwise  the  case  is  remanded  without 
an  answer. 

The  question  now  certified  being  one  of  fact,  we  have  no  jurisdic* 
tion ;  and  the  case  must  therefore  be  remapded  to  the  circuit  couri^ 
to  be  there  proceeded  in  as  law  and  justice  may  require. 

18  H.  666;  1  B.  682;  4  Wal.  2. 
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John  Doe,  Lessee  of  Jacob  Cheesman,  Peter  Cheesman,  and 
Sarah,  his  Wife,  Beersheba  Parker,  Ward  Pearce,  John 
Clark,  and  Margaret,  his  Wife,  Ann  Jackson,  William  Jack- 
son, Seward  Jackson,  and   Mary  Jackson,  Watson  and 

Sarah,  his  Wife,  (late  Sarah  Pearce,)  William  Pearce,  Ward 
Pearce,  Miraba  Edwards,  James  Edwards,  Richard  Pearce, 
William,  James,  and  Margaret  Pearce,  Thomas  Morris,  and 
Mary,  his  Wife,  (late  Mary  Pearce,)  Elizabeth  Powell,  (late 
Elizabeth  Pearce,)  Jacob  Williams  and  Elizabeth  Williams, 
Sarah  Smallwood,  Deborah  Bryant,  George  L.  Hood,  and 
Letitia,  his  Wife,  in  her  Right,  Joseph  Smallwood,  Joseph 
HuRFF,  Jane  Turner,  John  Brown,  and  Mary,  his  Wife,  in  her 
Right,  William  Smallwood,  Isaac  Hurff,  and  Elizabeth,  his 
Wife,  in  her  Right,  Richard  Sharp,  and  Mariam,  his  Wife,  in  her 
Right,  Randall  Nicholson,  and  Drusella,  his  Wife,  in  her  Right, 
Jacob  Mattison  and  Jemima,  his  Wife,  in  her  Right,  Joseph 
Nicholson,  and  Mariam,  his  Wife,  in  her  Right,  Thomas  Pearce, 
and  Matthew  Pearce,  (all  Citizens  of  New  Jersey,)  Plaintiffs  in 
Error,  v,  Thomas  Watson,  Defendant. 

8  H.  263. 

Devise  to  two  grandchildren  of  the  testator,  provided,  that  if  both  shall  die  under  age  and 

without  lawful  issue,  then  over. 
Beid,  that  as  the  devisees  lived  to  be  of  full  age  the  devise  over  never  took  effect. 

The  case  is  stated  in  the  opinion  of  the  court 

Jiibby  for  the  plaintiffs. 

O.  M,  Wharton  and  Meredith^  contra. 

•  M'Lean,  J.,  delivered  the  opinion  of  the  court.  [  •  271  j 

This  is  a  writ  of  error,  which  brings  before  us  a  judgment 
of  the  circuit  court  of  the  eastern  district  of  Pennsylvania. 

The  lessors  of  the  plaintiff  brought  an  action  of  ejectment  to  re- 
cover certain  premises,  generally  described  in  the  declaration,  and 
situated  in  the  city  of  Philadelphia.  To  sustain  the  right  claimed 
Dy  the  plaintiff,  a  deed  of  conveyance  from  Thomas  and  Richard 
Penn,  the  original  proprietors  of  Pennsylvania,  for  the  premises  in 
controversy,  dated  the  •Sth  of  September,  1749,  to  James  Parrock, 
was  given  in  evidence.  The  will  of  James  Parrock,  dated  the  24th 
of  May,  1754,  was  then  read  to  the  jury,  in  which,  after  making  sev- 
eral devised  to  his  grandchildren,  John  Parrock  and  Sarah  Parrock, 
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their  heirs  and  assigns,  he  adds :  "  Provided  always,  and  the  legacies 
hereinbefore  devised  to  the  said  John  and  Sai'ah  are  upon  this  special 
condition,  that  if  both  my  said  grandchildren  shall  happen  to  die 
under  age  and  without  any  lawful  issue,  then  it  is  my  will  that  one 
fourth  part  of  all  and  singular  the  real  and  personal  estate  to  them  be- 
fore devised  shall  go  to  the  monthly  meeting  of  the  people  called 
Quakers  ;  and  the  other  three  fourth  parts  to  be  equally  divided  be- 
tween Sarah  Smallwood  and  others,  and  to  the  survivors  or  survivor, 
as  tenants  in  common  forever/' 

It  was  proved  that  John  Parrock  and  Sarah  Parrock  lived  many 
years  after  they  arrived  at  full  age,  and  that  both  died  without  issue, 
long  after  the  death  of  the  testator.  Evidence  was  offered  conducing 
to  prove  that  the  Smallwoods  named  in  the  will  descended  from  John 
Smallwood,  the  half-brother  of  the  testator,  and  that  the  lessors  of 
the  plaintiff  were  connected  with  the  persons  to  whom  the  devise 
over  was  made.  No  evidence  was  given  by  the  defendant.  And 
the  lessors  of  the  plaintiff  prayed  the  court  to  instruct  the  jury :  "  If 
they  believe  the  evidence  given  by  the  plaintiffs  of  pedigree,  then, 
ander  the  true  construction  of  the  will  of  James  Parrock,  the  plain- 
tiffs are  entitled  to  recover ;  it  being  proved  by  the  plaintiffs  that 
both  John  Parrock,  the  grandson,  and  Sarah  Parrock,  the  grand- 
daughter, died  over  age  and  without  issue." 

"  But  the  court  refused  to  charge  the  jury  as  so  requested,  and  gave 
in  charge  to  them,  that  under  the  said  will  the  plaintiffs  could  not 
recover,  inasmuch  as  the  devise  over  to  plaintiffs'  ancestors,  in  the 
said  will  mentioned  and  contained,  never  took  effect,  by  reason  of  the 
devisees  therein  named,  namely,  John  Parrock  and  Sarah  Parrock, 
having  both  arrived  at  full  age."     To  which  an  exception  was  taken. 

The  form  of  the  charge  prayed  is  not  free  firom  objection.  It 
assumes  the  sufficiency  of  the  evidence  to  prove  the  heirship 
[  ^272  ]  •of  the  lessors  of  the  plaintiff,  if  the  jury  should  believe  it 
Now  the  evidence  was  somewhat  vague  and  uncertain,  and 
the  jury  might  well  have  doubted  whether  the  heirship  was  proved. 
But  the  instruction  given  waives  this  objection.  Prom  the  instruc- 
tion, as  well  as  the  prayer,  it  is  clear  that  the  claim  of  heirship  was 
as  descendants  of  the  persons  named  in  the  will,  to  whom  the  prop- 
erty was  devised  over. 

In  the  argument  here,  the  counsel  for  the  plaintiff  asks  the  reversal 
of  the  judgment,  on  the  ground  that  the  instruction  was  against  the 
right  of  the  lessors,  or  any  part  of  them,  to  recover,  although  proved 
to  be  the  heirs  at  law  of  John  and  Sarah  Parrock. 

The  attention  of  the  circuit  court  was  not  drawn  to  tiiis  point,  no 
instruction  was  asked  in  regard  to  it,  and  it  cannot  now  be  made. 
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The  constraction  turned  upon  the  contingent  devise,  and  as  that  was 
held  not  to  have  taken  effect,  the  court  instructed  the  jury  that  the 
lessors  of  the  plaintiff  could  not  recover.  This  instruction  was  expli- 
cit, and  could  not  have  been  misunderstood  by  the  counsel  in  the 
circuit  court  ;•  and  as  this  was  excepted  to,  and  no  other  one  prayed, 
it  presents  the  only  question  for  our  consideration. ' 

This  devise  was  brought  before  the  supreme  court  of  Pennsylvania 
at  January  term,  1795,  in  the  case  of  the  Lessee  of  Cheesman  t;. 
Abraham  Witt,  and  the  court  then  held  that  the  devise  over  did  not 
take  effect.  They  decided  <'  that  the  remainders  over  could  only  take 
place  on  the  happening  of  both  contingencies— -the  grandchildren  who 
were  the  primary  devisees  dying  under  age  and  without  issue." 
1  Yeates,  411. 

A  decision  thus  made,  and  which  seems  to  have  been  acquiesced 
in  for  more  than  half  a  century,  within  which  time  the  property  by 
descent  or  otherwise  must  have  passed  though  the  hands  of  persons 
who  belonged  to  two  or  three  generations,  and  which  has  necessarily 
become  a  rule  of  property,  would  seem  to  close  all  litigation  under 
the  wilL  But  if  the  question  remained  open  and  unaffected  by  the 
lapse  of  time,  the  change  of  owners,  and  the  great  increase  of  value 
in  the  property,  we  should  have  difficulty  in  coming  to  any  other 
decision  than  the  one  above  stated. 

We  assent  to  the  rule,  that,  in  construing  a  will,  the  intention  of 
the  testator  must  govern.  And  that  intention  is  to  be  ascertained 
from  the  whole  instrument.  If  the  intent  of  the  testator  be  apparent, 
effect  will  be  given  to  it,  though  he  may  have  used  inappropriate  terms 
to  attain  his  object  Under  such  circumstances,  the  conjunctive  ^^  and  " 
may  be  read  as  the  disjunctive  ^<  or,"  or  the  disjunctive  may 
be  changed  into  the  *  conjunctive.  But  this  latitude  of  con-  [  *  273  ] 
struction  is  never  exercised  where  the  language  of  the  will 
is  explifit,  and  the  intent  of  the  testator  is  not  doubtful.  In  such  a 
case,  the  import  of  the  words  used  must  be  taken. 

In  the  fore  part  of  the  vdll,  specific  devises  are  made  of  real  prop- 
erty to  his  two  grandchildren  by  the  testator,  and  when  ^<  they  shall 
come  of  age,"  he  directs  his  executors  to  sell  a  certain  lot  and  divide 
the  proceeds  between  them ;  and  certain  other  pecuniary  legacies  are 
given  to  them  to  be  paid  at  the  same  time ;  also,  they  are  declared  to 
be  the  residuary  legatees  of  the  testator.  The  condition  then  follows, 
that  <<  if  both  my  grandchildren  shall  happen  to  die  under  age  and 
without  any  lawful  issue,  then  it  is  my  will  that,"  &c.  This  devise 
over  includes  the  personal  as  well  as  the  real  estate  devised. 

That  the  test9.tor  intended  to  give  the  property  devised  to  his 
grandchildren  and  to  their  issue  is  clear,  and  from  this  it  is  argued| 
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with'  some  force,  that  he  intended  the  devise  over  to  take  effect  on 
the  contingency  that  they  should  die  without  issue,  though  after  they 
become  of  full  age.  To  effectuate  this,  it  would  be  necessary  to 
change  the  word  "and"  into  "or,"  so  that  the  devise  over  should 
read,  "  if  both  my  grandchildren  shall  happen  to  die  «ander  age,  or 
without  any  lawful  issue,"  &c. 

To  this  reading  is  opposed  the  explicit  language  of  the  testator, 
which  limits  the  condition  of  the  devise  over  to  the  death  of  his 
grandchildren  under  age  and  without  any  lawful  issue.  These  two 
events  must  happen,  as  constituting  the  contingency  on  which  the 
devise  was  to  take  effect.  The  language  is  so  explicit,  and  the 
intention  of  the  testator  so  obvious,  that  it  would  seem  he  could  not 
have  been  mistaken.  Is  there  any  thing  in  any  part  of  the  will  to 
control  this  language  ? 

From  the  specific  devises  to  his  grandchildren  and  to  their  issue 
by  the  testator,  his  intention  is  inferred,  in  opposition  to  ihe  lan- 
guage used,  that  on  their  death,  at  any  time,  without  issue,  the 
devise  over  was  to  take  effect.  This  view  is  not  sustained  by  the 
tenor  of  the  will. 

Several  of  the  legacies  to  the  grandchildren  were  money,  to  be  paid 
when  they  became  of  full  age.  These,  ^  well  as  the  real  estate, 
were  devised  over  "on  their  death  under  age  and  without  lawful 
issue."  Now  is  this  devise  consistent  with  the  supposition  that  it 
was  to  take  effect  at  any  future  period,  however  remote,  on  the 
death  of  the  grandchildren  ?  They  were  to  receive  their  legacies, 
and  the  real  estate  devised  tq  them,  when  of  age ;  and  they  had  a 
right  to  use  their  property,  and  especially  their  pecuniaiy 
[  *  274  ]  legacies,  as  their  convenience  might  require.  *  The  testa- 
tor could  not  have  intended  to  devise  over  property  thus 
received  and  necessarily  appropriated.  He  did  not  intend  to  with- 
hold £rom  these  children,  the  objects  of  his  regard  and  of  his  •bounty, 
during  their  lives,  the  use  of  the  property  he  gave  them.  The  nature 
of  this  devise  goes  strongly  to  show  that  the  testator  intended  it 
should  take  effect  "  on  the  death  of  the  grandchildren  before  they 
became  of  age,  having  no  lawful  issue."  *  i 

The  judgment  of  the  circuit  court  is  affirmed. 


DECEMBER  TERM,   1849.  586 

—  —  -  ■  ■  ■  , 

Beed  v.  Proprietors  of  Locks  and  Canals.    8  H. 


Jonathan  M.  Reed,  Plaintiff  in  Error,  v.  The  Proprietors  of  Locks 
AND  Canals  on  Merrimao  River,  Defendants. 

8  H.  274. 

Though  it  is  the  Auty^  of  the  coart  to  constme  a  deed,  it  is  the  duty  of  the  jury  to  apply  its 
terms  wlien  thus  construed,  to  the  land,  and  ascertain,  whether  the  premises  in  qucstiou 
are  within  the  description. 

Where  the  description  of  boundaries  in  a  deed  are  indefinite  or  uncertain,  the  construction 
given  by  the  parties,  and  manifested  by  their  acts  on  the  land,  is  deemed  the  true  one, 
unless  the  contrary  be  clearly  shown. 

A  yerdict,  on  which  there  was  no  judgment,  is  not  an  estoppel. 

If  land  has  been  occupied  and  cultivated  in  such  manner  as  the  owners  of  such  land  are 
accustomed  to  occupy  and  cultivate  it,  the  possession  is  adverse  and  the  statute  of  limita- 
tions runs. 

In  Massachusetts,  the  right  of  entry  of  a  married  woman  is  barred  in  thirty  years,  notwith- 
standing ber  coverture. 

If  a  widow,  by  mistake,  receives  to  her  sole  use,  rents  which  belong  jointly  to  herself  and  her 
children,  this  does  not  oust  the  children. 

Error  to  the  circuit  court  for  the  district. of  Massachusetts.  The 
ease  is  stated  in  the  opinion  of  the  court 

Parker  and  JoneSy  for  the  plainti£ 

Robinson  and  Webster^  contra. 

•  Grier,  J.,  delivered  the  opinion  of  the  court.  [  *  287  J 

The  plaintiff  in  error  was  demandant  below  in  a  writ  of 
entry,  in  which  he  claimed  about  eight  acres  of  land  in  the  city  of 
LowelL 

The  demandaut  daimed  under  Benjamin  Melvin,  who,  it  is  ad- 
mitted, was  seised  of  the  land  in  dispute,  as  part  of  a  larger  tract,  in 
1782.  One  undivided  moiety  of  this  tract  Melvin  held  in  right  of  his 
wife,  and  the  other  in  his  own  right 

The  tenants  claimed  under  a  mortgage  given  by  Benjamin  Melvin 
and  wife  to  Jacob  Eattredge,  on  the  27th  day  of  April,  1782.  In 
1789,  Kittxedge  entered  under  his  mortgage,  and  leased  the  premises 
to  Melvin.  In  1796,  Eattredge  recovered  the  possession  from  Melvin 
on  an  action  of  ejectment,  and  had  possession  delivered  to  him  by 
writ  of  habere  facias. 

From  that  time  Kittredge  and  those  claiming  under  him,  now 
represented  by  the  tenants  or  defendants  in  this  action,  claim  to  have 
had  the  peaceable  possession  of  the  demanded  premises ;  and  there 
is  no  evidence  of  any  occupation  by  Melvin  or  his  heirs,  or  claim 
thereto,  till  1882,  although  they  lived  in  the  immediate  neighbor- 
hood.     On  the  trial  below,  the  tenants  relied  on  two  grounds  of 
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defence,  both  of  which  they  claim  to  have  established  by  fhe  evi- 
dence :  — 
[  *  288  ]       1.  *  That  the  demanded  premises  were  indaded  in  the 
mortgage  given  by  Melviii  and  wife  to  Eattredge,  in  1782. 

2.  That  even  if  the  land  in  controversy  was  not  embraced  within 
the  deed  of  mortgage,  yet  that  the  entry  of  Elittredge  in  1796,  and 
the  ouster  of  Melvin  and  wife,  operated  as-  a  disseisin,  and  that,  by 
the  uninterrupted  and  adverse  possession  of  thie  tenants,  and  those 
under  whom,  they  claim,  for  more  than  thirty  years  before  the  entry 
of  demandant,  or  those  under  whom  he  claims,  his  right  of  entry  was 
barred  by  the  statute  of  ]\f  assachusetts  of  1786,  c.  13,  sect  4 ;  which 
limits  the  right  of  any  person  under  no  disability  to  make  an  entry 
into  lands,  &c.,  to  twenty  years  next  after  his  right  or  title  first 
descended  or  accrued,  with  a  saving  to  femes  covert^  &c.,  of  a  right 
to  make  such  entry  at  any  time  within  ten  years  after  the  expiration 
of  said  twenty  years,  and  not  afterwards. 

The  court  gave  "full  instructions  to  the  jury"  on  the  principles  of 
law  applicable  to  the  complicated  facts  and  somewhat  contradictory 
testimony  submitted  to  them  on  the  trial ;  to  certain  portions  of 
which  the  demandant's  counsel  excepted,  and  has  here  assigned  as 
error. 

We  shall  proceed  to  examine  them  in  their  order. 

I.  "  That  if  the  jury  believed  from  the  evidence,  looking  to  the 
monuments,  length  of  lines,  and  quantities,  actual  occupation,  &cc^ 
that  it  was  more  probable  the  parties  to  the  mortgage  of  1782 
intended  to  include  therein  the  demanded  premises  than  otherwise, 
they  should  return  their  verdict  for  the  tenants." 

It  is  objected  to  this  instruction,  that  it  submits  the  construction 
of  the  deed  to  the  jury ;  and  permits  them  to  conjecture  the  probable 
intention  of  the  parties  from  facts  and  circumstances  not  contained 
in  the  r leed.  Whereas  the  intention  of  the  parties  is  to  be  found  in 
their  deed  alone,  which  it  is  the  duty  of  the  court  to  construe. 

Taking  this  sentence  of  the  charge  as  it  stands,  without  reference 
to  the  facts  of  the  c&se,  it  may  be  admitted  that  it  affords  some  color 
to  this  objection.  But  when  we  look  to  the  issue  submitted  to  the 
jury,  and  the  testimony  exhibited  by  the  record,  the  exception  will 
be  seen  to  be  without  foundation. 

It  is  true,  that  it  was  the  duty  of  the  court  to  give  a  construction 
to  the  deed  in  question,  so  far  as  the  intention  of  the  parties  could  be 
elicited  therefirom,  and  we  are  bound  to  presume  that,  in  the  "  full 
instructions  "  which  the  record  states  were  ^<  given  to  the  jury,"  and 
not  contained  in  the  bill,  because  no  objection  was  made  to  them, 
the  court  performed  that  duty  correctiy.      But  after   aU  this  is 
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done,  it  is  still  a  question  *of  fact  to  be  discovered  from  [*289] 
eyidence  dehors  the  deed,  whether  the  lines,  monuments, 
and  boundaries  called  for  include  the  premises  in  controversy  or  not 
A  deed  may  be  vague,  ambiguous,  and  uncertain  in  its  description 
of  boundary ;  and  even  when  it  carefully  sets  forth  the  lines  and 
monuments,  disputes  often  occur  as  to  where  those  lines  and  monu- 
ments are  situated  on  the  ground ;  and  it  necessarily  becomes  a  fact 
for  the  jury  to  decide,  whether  the  land  in  controversy  is  included 
therein,  or,  in  other  words,  was  intended  by  the  parties  so-  to  be. 

The  mortgage  referred  to  by  the  court  describes  the  land  as  fol- 
lows :  "  A  certain  tract  or  parcel  of  land  lying  and  being  in  Chelms* 
ford,  on  Chelmsford  Neck,  so  called,  in  said  county  of  Middlesex, 
containing  by  estimation  one  hundred  acres,  be  the  same  more  or 
less,  lying  altogether  in  one  piece  without  any  division,  except  only 
one  county  bridle-road,  which  runs  through  the  northerly  part  of  said 
&rm  or  tract  of  land,  and  being  a  part  of  the  real  estate  of  Mr. 
Thomas  Fletcher,  late  of  said  Chelmsford,  deceased." 

The  description  of  the  land  conveyed  by  this  deed  is  of  the  most 
vague  and  indefinite  character ;  it  sets  forth  no  monuments  to  indi- 
cate the  line  which  divides  it  from  the  remainder  of  the  tract  owned 
by  the  mortgagor,  and  not  intended  to  be  included  in  the  deed. 

Hence,  the  demandant,  in  order  to  show  what  land  was  intended 
by  the  parties  to  be  included,  produced  witnesses  to  prove  the  exis- 
tence in  former  times  of  another  "  bridle-road,"  which  he  contended 
was  the  southern  boundary  of  the  mortgaged  land,  because  a  hun- 
dred acres  lay  north  of  this  road,  and  the  land  was  described  as 
intersected  but  by  "  one  county  bridle-road,"  which  ran  through  the 
northerly  part  of  the  farm.  He  produced  a  witness,  also,  to  prove 
that  Kittredge,  the  grantee,  had  pointed  out  a  certain  monument 
near  this  road  as  marking  his  boundary. 

The  tenants  contended  that  the  deed  was  uncertain  as  to  quantity, 
and  did  not  call  for  the  road  as  its  southern  boundary.  They  also 
gave  evidence  to  show  the  actual  practical  location  by  the  parties  of 
the  land  included  in  the  mortgage,  as  early  as  1789,  which  included 
the  eight  acres  in  controversy.  For  this  purpose  they  produced  the 
leases  from  Kittredge  to  Melvin,  the  mortgagor,  dated  in  1789  and 
1793,  and  subsequently  to  the  other  tenants  of  Kittredge,  setting 
forth  courses  and  distances  which  included  the  demanded  premises, 
as  they  contended,  and  proved  by  witnesses  a  possession,  held  accord- 
ingly since  1796. 

It  cannot  be  doubted,  that,  where  a  deed  is  indefinite,  uncer- 
tain, or  ambiguous  in  the  description  of  the  boundaries  of 
the  *land  conveyed,  the  construction  given  by  the  parties  [  *290  ] 
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themselves,  as  shown  by  their  acts  and  admissions,  is  deemed 
to  be  the  true  one,  miless  the  contrary  be  clearly  shown.  The 
difficulty  in  the  application  of  the  descriptive  portion*  of  a  deed  to 
external  objects,  usually  arises  from  what  is  called  a  latent  ambi- 
guity, which  has  its  origin  in  parol  testimony,  and  must  necessarily 
be  solved  in  the  same  way.  It  therefore  becomes  a  question  to  be 
decided  by  a  jury,  what  was  the  intention  of  the  parties  to  the 
deed. 

From  this  view  of  the  case,  as  exhibited  by  the  record,  it  clearly 
appears  that  the  question,  whether  the  demanded  premises  were 
included  within  the  limits  oiTthe  mortgage,  or  intended  86  to  be,  was 
submitted  by  the  parties,  and  by  the  nature  of  the  case,  to  the  jury; 
and  that,  in  order  to  a  correct  decision  of  the  issue,  the  jury  should 
be  instructed  to  weigh  the  testimony  as  to  the  "  monuments,  length 
of  lines,  and  quantities,  actual  occupation,  &c.,"  and  decide  accord- 
ing to  the  weight  of  evidence.  And  such  is  the  meaning,  and  no 
more,  of  the  language  of  the  court  now  under  consideration.  We 
can  perceive  no  error  in  it. 

11.  The  second  matter  of  exception  is  to  the  instruction :  **  That 
the  verdict  of  a  former  jury,  introduced  by  the  tenants,  was  not  evi- 
dence to  control  this  case  or  the  issue." 

On  the  trial,  the  tenants  gave  in  evidence  the  record  of  a  former 
writ  of  entry,  brought  by  Benjamin  Melvin,  Jr.,  agaiost  them  in 
1833,  for  this  same  land,  on  which  a  judgment  was  rendered  in  favor 
of  the  tenants.  In  the  trial  of  that  case,  the  question  had  been  sub- 
mitted to  the  jury  "whether  the  demanded  premises  were  intended 
by  the  parties  to  be  conveyed  by  the  deed  of  mortgage,"  and  the  ver- 
dict was  in  favor  of  demandant ;  the  court,  nevertheless,  on  other 
points  reserved,  gave  judgment  for  the  tenants. 

We  understand  the  principle  asserted  by  the  court  in  this  instruc- 
tion to  be,  that  this  verdict  in  favor  of  Melvin  was  not  conclusive 
upon  the  defendants  in  this  suit,  and  did  not  operate  by  way  of 
estoppel  as  to  the  facts  stated  therein. 

The  correctness  of  this  instruction  cannot  be  questioned.  For, 
assuming  that  a  verdict  and  judgment  in  a  writ  of  entry  sur  rfis- 
seisin  to  be  conclusive  between  parties  and  privies  in  Massachusetts, 
and  that  they  operate  by  way  of  estoppel,  yet  the  record  in  this  case 
would  have  no  such  effect.  1.  Because  it  was  neither  pleaded  nor 
given  in  evidence  by  the  demandant  for  that  purpose.  2.  All  estop- 
pels are  mutual ;  the  demandant  was  not  party  to  the  suit,  nor  privy 
except  as  to  one  fourteenth  of  the  premises,  and  would  not 
[  *  291  ]  therefore  have  been  *  estopped  as  to  the  remainder ;  so, 
neither  could  the  tenants.    3.  There  was  no  judgment  of 
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the  court  upon  the  verdict,  which  alone  could  give  it  the  force  or 
effect  of  res  judicata. 

IIL  The  third  exception  is  to  an  instruction  in  favor  of  the  de- 
mandant,— and  ought  not  to  have  been  taken  or  urged  here. 

ly.  The  fourth,  fifth,  sixth,  and  seventh  instructions  excepted  to 
have  reference  to  the  statute  of  limitations,  and  may  be  considered 
together.     They  are  as  follows  :— 

^  4.  That  if  the  tenants,  under  their  respective  leases  from  Eittredge, 
occupied  and  cultivated  to  the  Tyler  Une,  in  such  a  manner  as  the 
owners  of  such  land  would  ordinarily  occupy  and  cultivate,  and  such 
an  occupation  had  continued  for  the  period  of  thirty  years,  it  would 
constitute  such  an  adverse  possession  as  would  bar  the  demandcOifs 
right  to  recover. 

^^  5.  That  the  possession  of  the  premises  by  said  lessees,  under  the 
lease,  was  the  possession  of  Eittredge,  the  lessor,  and  his  heirs,  he 
claiming  to  have  a  deed  which  included  them,  and  having  turned 
Melvin  out  of  possession ; .  if  it  was  of  such  a  character  as  amounted 
to  a  disseisin,  it  would  in  law  enure  to  the  benefit  of  Eittredge 
and  his  heirs,  and  would  be  the  disseisin  and  adverse  possession  of 
the  lessor. 

^6.  That  if  the  possession  of  Cheever  and  Thissell,  in  1796, 
under  Eittredge,  included  the  demanded  premises,  and  the  same 
possession  had  been  continued  by  the  subsequent  lessees,  as  the 
evidence  tended  to  show  it  had  been,  down  to  the  entry  of  the 
heirs  of  Melvin  and  wife,  in  1832,  it  constituted  in  law  such  a 
continuity  of  possession  as  would  bar  the  demandant's  right  to 
recover. 

*^  7.  That  there  was  evidence,  not  contradicted,  of  a  claim  to  the 
premises  by  Mrs.  Eittredge,  after  the  death  of  her  husband,  and  of 
rents  being  paid  to  her ;  but  if  Mrs.  Eittredge,  after  the  death  of  her 
husband,  forgetting  she  had  signed  the  original  deed,  claimed  said 
premises,  and  received  the  rent  therefor  by  mistake,  till  the  heirs  or 
their  guardians  discovered  she  had  signed  the  deed,  and  the  rents  were 
then  settled  with  them,  the  continuity  of  adverse  possessign  would 
not  thereby  be  disturbed ;  but  there  was  no  evidence  of  those  rents 
which  were  paid  to  Mrs.  Eittredge  going  to  the  heirs,  or  being  repaid 
to  them,  except  what  is  to  be  inferred  from  her  will,  and  the  tenants 
recognizing  the  title  of  the  heirs  of  Eittredge  after  the  widow's  death, 
and  taking  deedd  of  them.  That,  on  the  death  of  Eittredge,  his 
rights  descended  to  his  heirs  at  law,  some  of  whom  were  minors ; 
that  they  became  entitled  to  them,  and  the  rents  and  profits 
paid  by  the  lessees ;  that  if  the  tenants,  *  who  held  leases  [  *  292  ] 
from  Jacob  Eittredge,  and  en^  ered  under  them,  remained  in 
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possession  after  his  death,  they  should  properly  in  law  be  regarded 
as  tenants  holding  at  wiU,  or  by  sufferance  of  or  under  his  heirs; 
and  if  the  tenants  saw  fit,  for  any  part  of  the  time,  to  pay  rent 
to  Mrs.  Kittredge,  the  mother,  or  did  it  by  mistake,  and  afterwards 
paid  it  to  the  heirs,  or  their  guardians,  and  took  deeds  &om  them, 
such  payments  to  her  ought  not  to  impair  the  rights  of  the  heirs,  or 
those  claiming  under  them ;  but  the  whole  transaction  was  evidence 
to  be  weighed  by  the  jury  of  a  continued  occupation  by  the  lessees, 
for  and  in  behalf  of  those  entit}ed  in  law  to  the  rights  which  Kittredge 
claimed  when  alive." 

We  can  perceive  no  error  in  these  instructions,  when  taken  in  con- 
nection with  the  evidence  exhibited  by  the  record. 

It  cannot  be  denied,  that  an  adverse  possession  may  be  kept  up 
without  a  personal  residence  where  the  disseisor  gives  leases  to  ten- 
ants, puts  them  in  possession,  and  receives  the  rents,  claiming  the 
land  as  his  own. 

The  law  is  also  well  settled  by  the  courts  of  Massachusetts,  that 
the  entry  of  a  married  woman  is  barred  by  the  statute  of  limitations 
of  that  State,  after  thirty  years,  notwithstanding  her  coverture.  Also 
that  by  the  marriage  the  husband  and  wife  become  jointly  seised  of 
her  real  estate  in  her  right,  and  their  title  must  be  so  stated  in  plead- 
ing ;  and  therefore,  if  a  stranger  enters  and  ousts  them,  it  is  a  dissei- 
sin of  both,  and  a  right  of  eniry  immediately  accrues  to  both  or  either 
of  them.  See  Melvin  v.  Proprietors,  &c.  16  Pick.  161 ;  also  5  Metcali^ 
15 ;  and  cases  there  cited. 

Nor  can  we  discover  any  thing  in  the  evidence  in  this  case,  that 
could  entitle  the  demandant  to  maintain  that  the  continuity  of  the 
adverse  possession  has  been  broken  by  the  death  of  Kittredge,  and 
the  fact  that  the  widow  may  have  received  the  rents  without  objec- 
tion for  some  time  after  his  death. 

There  was  no  abatement  by  a  stranger  after  the  death  of  Kittredge, 
nor  entry  or  disseisin  of  his  heirs  by  the  widow. 

<'  If  a  guardian  by  nurture  makes  a  lease  by  indenture  to  one 
who  is  steady  in  under  title  of  the  infant,  rendering  rent  to  the 
guardian,  which  is  paid  accordingly,  this  is  no  disseisin ;  for  there 
is  no  actual  ouster  consequent  on  such  demise,  and  the  rent  paid 
to  the  guardian  must  be  accounted  for  te  the  infant"  RolL  Abr. 
659 ;  Bac.  Abr.  tit.  Disseisin,  A. 

So  if  the  mother,  by  mistake  of  her  rights,  and  without  objection^ 
receives  the  rents  jointly  due  to  herself  and  children ;  this  constitutes 

no  ouster  of  them,  she  being  liable  to  account  to  them. 
[  *  293  ]      *  The  judgment  of  the  drcuit  court  is  therefore  affirmed^ 
with  costs. 

7  Wal.  82. 
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An  incomplete  Spanish  title,  confirmed  by  congress  in  1836,  cannot  prerail  against  a  patent 
for  the  same  land,  issued  before  the  act  of  July  4, 1836,  (5  Stats,  at  Large,  126.) 

The  proviso  contained  in  the  tenth  section  of  the  act  of  March  3,  1811,  (2  Stats,  at  Large, 
665,)  reserving  from  sale  tracts  of  land,  the  claim  to  which  has  been  presented  to  the 
recorder,  &c.,  does  not  apply  to  an  unsurveyed  claim,  the  boundaries  of  which  are  not 
ascertainable  from  the  calls  in  the  concession. 

A  surrey  of  a  Spanish  concession,  made  by  a  surveyor  and  approved  by  the  surveyor 
general,  under  the  act  of  April  29,  1816,  (3  Stats,  at  Large,  325,)  is  binding,  both  on  the 
United  States,  and  the  grantee,  but  not  on  third  persons. 

The  form  of  a  complete  Spanish  title  given. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Missouri.  *The  case  is  stated  in  the  opinion  of  the  court 

Lawrence  and  Badger^  for  the  plaintiffs. 

Ewingy  contra. 

•  Catron,  J.  delivered  the  opinion  of  the  court  [  *  301  ] 

On  the  5th  of  November,  1799,  Pascal  L.  Cerr^  petitioned 
the  lieutenant-governor  of  upper  Louisiana  for  a  concession  of  land, 
in  two  parcels,  in  full  property,  one  half  of  which,  or  thirty-five  hun- 
dred and  twenty-eight  arpens,  to  be  taken  at  a  place  known  by  the 
name  of  the  great  source  of  the  River  M aramee,  at  about 
three  hundred  miles  from  its  mouth ;  *  the  other  half,  or  [  *  302  ] 
fchirty-five  hundred  and  twenty-eight  arpens,  at  some  dis- 
tance from  the  first,  at  the  upper  part  of  the  head-waters  of  the  pas- 
conade,  and  of  those  of  the  fork  of  the  Maramee,  known  by  the  name 
of  La  Bourbeuse,  or  Muddy.   To  gratify  this  petition,  the  lieutenant- 
governor  made  the  following  concession :  -*- 

"St.  Lonis  of  Illinois,  November,  8,  1799. 

'^  Whereas  the  petitioner  is  one  of  the  most  ancient  inhabitants  of 
this  country,  whose  known  conduct  and  personal  qualities  are  recom* 
mendable,  and  being  convinced  of  the  knth  of  what  he  exposes  iii 
his  petition,  I  do  grant  the  petitioner  the  land  which  he  solicits ;  and 
as  it  is  situated  in  a  desert  where  there  is  no  settlement,  and  at  a 
considerable  distance  from  this  town,  he  is  not  compelled  to  have  it 
surveyed  immediately,  but  as  soon  as  some  one  settles  on  said  place, 
in  which  case  he  must  have  it  surveyed  without  delay ;  and  Don 
Antonio  Soulard,  surveyor-general  of  this  upper  Louisiana,  will  take 
cognizance  of  this  title  for  his  own  intelligence  and  government  iii 
the  part  which  concerns  him,  so  as  to  enable  the  interested,  after  thb 
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survey  is  executed,  to  solicit  the  title  in  due  form  from  the  intendant- 
general  of  these  provinces  of  Louisiana. 

^^  Carlos  Dehault  Delassus." 

"  Registered  by  order  of  the  lieutenant-governor,  pages  15  and  16 
of  Book  No.  I.     Titles  of  Concessions. —  Soulard." 

This  claim  was  laid  before  the  iSrst  board  in  the  following  form : — 
"  September  15,  1806.  Pascal  L.  Cerre,  claiming  a  tract  of  a 
league  square,  to  be  surveyed  in  two  parts  or  halves,  the  one  on  the 
Big  Spring  of  the  River  Maramee,  so  as  to  include  said  spring,  and 
the  other  at  the  fall  of  the  forks  of  the  Gasconade  and  those  of  the 
Maramee,  called' the  Muddy,  produces  a  concession  from  Charles 
Dehault  Delassus,  dated  8th  November,  1779." 

That  board  (September  28, 1810,)  were  of  opinion,  that  the  claim 
ought  not  to  be  confirmed ;  and  so  reported  to  congress.  And  thus 
the  claim  stood  until  October  31, 1833,  when  it  was  presented  to  the 
second  board,  created  by  the  act  of  1832 ;  ^  and  this  board  was  of 
opinion,  and  reported  to  congress,  "  that  the  claim  ought  to  be  con- 
firmed to  Pascal  L.  Cerre,  or  his  legal  representatives,  according  to 
the  concession."  And  by  the  act  of  July  4, 1836,  congress  confirmed 
the  claim  according  to  the  report,  and  consequently  according  to  the 

unsurveyed  concession. 
[  •  303  ]  *  The  township,  including  "  the  Big  Spring  of  the  River 
Maramee,"  was  offered  for  sale  on  the  third  Monday  of 
November,  1823,  pursuant  to  the  proclamation  of  the  President. 
Whether  Massey  and  James  purchased  at  the  public  sale  in  1823,  or 
entered  afterwards,  does  not  appear  from  the  record ;  but  in  1826 
and  1827  they  obtained  their  different  patents  for  the  land  in  dis- 
pute, from  the  United  States;  and  these  titles,  the  court  below 
charged  the  jury,  were  superior  to  Cerre's  confirmed  claim.  And 
here  the  question  arises,  whether  Cerre's  concession,  on  being  con- 
firmed by  congress  in  1836,  related  back  to  its  date  of  1799,  and 
overreached  the  United  States  title  made  to  Massey  and  James.  If 
it  does  so  relate  to  the  extent  of  the  survey  niade  under  the  confirm- 
ation in  1838,^  and  approved  in  1840,^  then  the  controversy  is  at  an 
end ;  and  as  on  this  assumption  the  suit  was  brought,  it  becomes 
necessary  to  examine  the  question  of  relation  of  title-  The  argument 
is,  that  the  concession  was  made  by  an  officer  who  had  power  to 
grant ;  and  having  done  so,  the  land  granted  was  <<  property,"  and 
protected  by  the  third  article  of  the  treaty  of  1803,*  which  declares 
that  the  inhabitants  of  the  ceded  territory  shall  be  maintained  and 

1 4  Stats,  at  Large,  565.  9  5  ib.  251.  3  lb.  882.  ^  8  lb.  21 U 
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protected  in  the  firee  enjoyment  of  their  liberty  and  property ;  and 
that  the  laws  of  nations,  equally  with  the  stipulations  of  the  treaty, 
secured  the  title  of  such  grantees. 

That  the  lieutenant-governor  of  upper  Louisiana  had  the  authority, 
as  a  sub-delegate,  under  the  intendant-general  of  the  provinces  of 
upper  and  lower  Louisiana  and  Florida,  to  make  concessions,  is 
undeniable ;  he  could  and  did  deal  with  the  public  domain  of  the 
province, —  made  concessions,  directed  the  lands  to  be  surveyed,  and 
caused  grantees  to  be  put  into  possession.  This,  however,  does  not 
settle  the  question.  It  does  not  depend  upon  the  existence  of  power, 
or  want  of  power,  in  the  lieutenant-governor,  but  on  the  force  and 
effect  of  the  right  his  concession  conferred.  Did  it  give  such  a  vested 
title  in  the  soil,  as  that  the  Spanish  government  could  not  legally  dis- 
avow it?  Or  could  the  intendant-general,  representing  the  royal 
authority,  lawfully  refuse  to  confirm  the  concession,  and  order  the 
grantee  to  be  turned  out  of  possession  ?  K  it  be  true,  that  the 
title  ended  with  the  concession,  survey,  and  occupancy  of  the  land 
granted,  then  it  follows,  that  the  title  was  completed  and  perfected 
under  the  Spanish  laws,  by  these  acts;  nor  was  a  confirmation 
firom  any  higher  power  than  the  lieutenant-governor  at  all  necessary ; 
the  grantee  having  all  the  title  that  the  king  could  give.  The  as- 
sumption, that  such  was  the  lieutenant-governor's  power,  and  the 
force  and  efiect  of  the  title,  sets  out  with  the  assertion,  that 
neither  the  *  regulations  of  Morales,  nor  any  previous  regu-  [  *  304  ] 
lations  of  the  Spanish  governors,  were  ever  in  force  in 
upper  Louisiana,  and  that  the  act  of  the  lieutenant-governor  was 
conclusive  as  to  law  and  fact  when  making  grants ;  that  he  could 
grant  to  any  one,  for  any  quantity,  and  for  any  reason,  or  without 
reasons,  and  on  any  condition,  or  without  conditions ;  and  that  no 
authority  existed  to  supervise  his  acts;  and  we  are  referred  to 
various  expressions  and  conjectures  on  this  subject.  In  the  cases 
of  Soulard  and  Smith  T.,  against  the  United  States,  4  Pet  511, 
this  court,  after  holding  the  cases  under  advisement  for  a  year, 
professed  itself  unable,  firom  want  of  information,  to  give  any  opinion 
in  the  matter ;  and,  for  this  reason,  the  cases  were  not  then  decided 
This  occurred  in  1830.  In  1835  and  1836,  in  the  cases  of  Clarke. 
Delassus,  and  two  of  Chouteau's  Heirs,  found  in  8  and  9  Peters,  reg* 
ulations  for  the  government  of  sub-delegates  are  admitted  to  havf 
exbted,  but  not  to  such  an  extent  as  to  control  the  lieutenant-gover 
nors  in  regard  to  person,  quantity,  or  reason,  when  making  conces 
sions  and  orders  of  survey ;  and  such  has  been  the  doctrine  of  thif 
court  since  that  time,  so  fieur  as  concessions  made  in  upper  Louisiana 
have  been  adjudged.     These  cases  address  themselves  to  a  singk 
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consideration;  that  is  to  say,  whether  the  lieatenant-goyemor'f 
powers  were  so  limited  that  the  concessions  then  before  the  comt 
were  void  for  want  of  power ;  but  they  do  not  settle  the  question, 
that  the  grant  was  a  perfect  title.  It  is  said  by  the  court  in  the 
case  of  Chouteau's  Heirs,  9  Pel  154 :  '^  It  is  remarkable,  that,  if 
we  may  trust  the  best  information  we  have  on  the  subject,  neither 
the  governor  nor  intendant-general  has  ever  refused  to  perfect  an  in- 
complete title  granted  by  a  deputy-governor  or  sulMlelegate."  In 
point  of  feu^  this  is  certainly  true.  No  such  refusals  could  take 
place.  From  the  parts  of  upper  Louisiana,  where  grants  were  made, 
to  New  Orleans,  where  the  intendant-general  and  govemor-in-chief 
resided  and  kept  their  offices,  the  distances  were  so  great,  and  tike 
trackless  wilderness  between  so  infested  with  hostile  Indian  tribes, 
that  few  could  apply,  had  they  possessed  the  means  to  pay  for  per- 
fecting their  titles.  And,  in  the  next  place,  the  principal  standard 
of  value  was  skins,  in  the  upper  province ;  specie  was  hardly  known 
there.  And  then,  again,  land  was  of  no  material  value,  to  such  a 
population,  who  resided  in  villEiges,  and  cultivated  patches  within  a 
common  fence,  where  each  inhabitant  had  his  portion  assigned  by  a 
syndic.  But  two  instances  are  known  to  exist  in  upper  Louisiana, 
where  the  intendant  was  applied  to  for  a  complete  title,  and  made 

the  same ;  one  case  was  that  of  Moses  Austin  for  a  league 
[  *  305  ]  square  at  Mine  a  Breton,  a  report  on  *  which  is  found  in  2 

American  State  Papers,  678,  and  the  other  perfected  title 
was  made  to  Mr.  Reigh,  in  the  neighborhood  of  St  Louis. 

The  fact,  therefore,  that  the  intendant-generals  and  governors  did 
not  refuse  to  make  perfect  titles,  is  no  evidence  that  they  had  not  the 
power  to  deal  absolutely  with  concessions  made  by  sub-delegates, 
and  to  give  titles  or  refuse  them,  as  the  congress  of  the  United  States 
has  done.  Like  congress,  they  exercised  the  sovereign  power.  The 
concession  before  us  addresses  itself  to  the  intendant-general  and 
refers  the  grantee  to  him,  ^  to  solicit  the  title  in  due  form,"  843  do,  uni- 
formly, all  concessions  and  orders  of  survey  made  by  lieutenant- 
governors,  after  the  intendant  was  restored  to  power.  By  the  Slst 
article  of  the  royal  ordinance,  providing  for  intendants  of  New  Spain, 
(2  White's  Recop.  69,  71,)  such  intendants  were  made  the  peculiar 
judges  of  causes  and  questions  arising  in  their  respective  districts, 
relating  to  the  sale,  distribution,  and  granting  of  royal  lands ;  and,  a 
dilute  having  arisen  in  1797,  between  Morales,  intendant  ad  interim^ 
and  Don  6.  de  Lemos,  governor  of  Louisiana,  respecting  the  exclu- 
sive right  claimed  by  the  former  to  control  such  grants,  (see  ibid.  469, 
et  seq.)  the  royal  order  of  22d  October,  1798,  was  issued^  reaffirming 
ttiis  81st  artide,  and  declariing  the  powem  of  the  intendant  to  be 
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plenary,  and  in  conclusion  of  aU  other  authority,  to  divide  and  grant 
all  kinds  of  lands  belonging  to  the  crown.  Ibid.  245,  477.  Acting 
under  and  by  vktue  of  these  two  royal  orders,  the  intendant.  Morales, 
on  the  17th  of  July,  1799,  published  his  regulations,  addressed  to  the 
lieutenant-governors,  sub-delegates,  and  to  the  people  of  the  provinces 
of  lower  and  upper  Louisiana,  and  West  Florida,  so  that  those  who 
wished  to  obtain  lands  might  know  in  what  manner  to  ask  for  them, 
and  on  what  conditions  they  could  be  granted  and  sold :  <<  And  espec- 
ially," in  his  own  language,  "  that  those  who  are  in  possession  with- 
out the  necessary  tities  may  know  the  steps  they  ought  to  take  to 
come  to  an  adjustment ;  that  the  commandants  and  sub-delegates  of 
the  intendancy  may  be  informed  of  what  they  ought  to  observe." 
He  then  states,  that  a  great  number  of  those  who  have  asked  for  land 
think  themselves  the  legal  owners  of  it ;  those  who  have  obtained  the 
first  decree,  by  which  a  surveyor  is  ordered  to  measure  and  put  them 
in  possession ;  others,  after  a  survey  has  been  made,  have  neglected 
to  ask  for  ^<  a  titie  to  the  property ; "  and  as  like  abuses,  continuing 
for  a  longer  time,  will  augment  the  confusion  and  disorder  which  wiU 
necessarily  result,  ^'  we  declare,  that  no  one  of  those  who  have 
obtained  said  decrees,  notwithstanding  in  virtue  of  *  them  [  *  306  ] 
the  survey  has  taken  place,  and  that  they  have  been  put  in 
possession,  can  be  regarded  as  owners  of  the  land,  until  their  real 
tities  are  delivered,  completed,  with  all  the  formalities  before  recited." 
The  foregoing  is  an  extract  from  the  18th  article  of  the  regulations 
of  «July,  1799,  which  regulations  had  the  force  of  written  law  up  to 
the  time  when  a  change  of  government  took  place.  The  formalities 
for  completing  a  real  titie  are  prescribed  by  the  three  articles  pre- 
ceding the  18th ;  the  surveyor  was  bound  to  forward  to  the  intendant 
a  survey,  and  also  a  copy  of  the  survey,  or  rather  figurative  plot,  and 
a  certificate  called  a  proceS'Verbalj  signed  by  the  commandant,  or  a 
syndic  and  two  neighbors,  together  with  the  surveyor,  declaring  that 
the  survey  was  made  in  their  presence,  and  corresponded  with  the 
facts  stated  in  the  proces-verbeUj  and  on  the  concession,  this  figurative 
plot,  and  the  proces'verbal,  the  complete  titie  was  founded ;  a  copy 
of  the  plot  and  proces^erbcU  being  attached ;  and  which  evidence  of 
titie  was  recorded  in  several  departments.  Such,  in  substance,  was 
the  real  titie  completed  The  necessity  of  a  further  titie  than  a  mere 
loose  order  of  survey,  given  by  commandants  of  posts  and  lieutenant- 
governors,  and  placed  in  the  hands  of  the  interested  party,  is  too 
manifest  for  comment  Petitions  were  written  by  the  party  asking 
the  land,  or  some  one  for  him ;  the  governor  consented,  usually  by 
indorsement  on  the  petition,  and  ordered  that  the  petitioner  should 
have  the  land,  and  directed  that  it  should  be  snrveved ;  the  paper  was 
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handed  to  the  petitioner,  who  might  deliver  it  to  the  surveyory  or  omit 
it ;  if  he  presented  it,  and  the  land  was  laid  off,  then  it  was  the  sar- 
yeyor's  duty  to  record  both  the  concession  and  plat,  together  with  the 
proces-verbaL  But  this  did  not  make  the  party  owner ;  without  the 
farther  act  of  the  king's  deputy, — the  intendant-general, — the  title 
still  continued  in  the  crown. 

It  is  assumed  in  argument,  (and  truly,)  that  by  the  third  article  of 
the  treaty  by  which  Louisiana  was  acquired,  and  by  the  laws  of  na- 
tions, the  inhabitants  of  the  ceded  territory  were  entitled  to  be  main- 
tained and  protected  in  the  free  enjoyment  of  their  property.  But  in 
what  property  ?  To  such  an  interest  in  it,  if  land,  as  they  had  when 
the  country  changed  owners ;  and  that  interest  being  of  a  character 
requiring  royal  sanction  before  the  Spanish  government  would  recog- 
nize it  as  divesting  the  public  title,  our  government,  as  the  successor 
of  Spain  to  the  public  lands,  gave  the  same  construction  and  effect 
to  concessions  and  orders  of  survey ;  holding,  that  the  title  of  the 
king's  domain  passed  by  treaty  to  the  United  States,  notwithstanding 

the  existence  of  such  concessions.  Yet,  to  the  full  extent 
[  *  307  J  of  any  equity  *  in  the  claimants,  the  government  adopted 

means  to  satisfy  the  claims ;  and,  as  the  sovereign  power 
could  not  be  sued  as  legal  owner,  boards  of  commissioners  were 
created,  with  liberal  powers,  to  investigate  every  description  of  claims, 
and  report  on  them  to  congress,  for  the  sanction  of  sovereign  author- 
ity ;  and  by  this  means  many  claims  were  confirmed,  the  legal  title 
added,  and  incipient  concessions  completed  into  perfect  and  condu- 
sive  titles  against  the  government.  Then,  again,  congress  provided 
that  special  courts  should  be  organized,  in  which  the  government 
might  be  sued,  in  a  prescribed  form,  and  decrees  be  made  for  or 
against  claimants ;  but  no  suit  could  be  maintained  in  an  ordinary 
action  of  ejectment,  or  for  title  of  any  kind,  on  a  concession  and  an 
order  of  survey,  for  want  of  legal  title  to  sustain  it.  Such  claimants 
^  were  not  regarded  as  owners  of  land,  until  the  real  title  was  deliv- 
ered completed,"  in  the  language  of  the  Spanish  regulation  No.  18. 
Had  the  courts  of  justice  been  allowed  to  hold  otherwise,  and  to  in- 
terfere in  the  matter,  and  to  decree  titles  to  claimants  in  equity,  or  to 
enforce  their  claims  at  law,  and  oust  the  United  States  indirectly  by 
suing  persons  found  on  the  land,  little  or  no  occasion  would  have  ex- 
isted for  boards,  or  special  courts,  to  adjudge  respecting  the  validity 
of  claims ;  as  the  ordinary  tribunals  could  have  settled  all  contro- 
versies under  state  laws  declaring  such  claims  cognizable  in  the  state 
courts.  It  was,  therefore,  manifest  that  claims  resting  on  the  first  in- 
cipient steps  must  depend  for  their  sanction  and  completion  upon  tiie 
sovereign  power ;  and  to  this  course  claimants  had  no  just  cause  to 
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object,  as  their  conditioa  was  the  same  under  the  Spanish  govern- 
ment. No  standing,  therefore,  in  an  ordinary  judicial  tribunal  has 
ever  been  allowed  to  these  claims,  until  congress  has  confirmed  them 
and  vested  the  legal  title  in  the  claimant.  Such,  undoubtedly,  is  the 
doctrine  assumed  by  our  legislation.  To  go  no  further,  the  act  of 
May  26, 1824,^  allowing  claimants  a  right  to  present  their  claims  in 
a  court  of  justice,  pronounces  on  their  true  character.  It  declares 
that  the  claim  presented  for  adjudication  must  be  such  a  one  as 
might  have  been  perfected  into  a  complete  title  under  and  in  con* 
formity  to  the  laws,  usages,  and  customs  of  the  government  under 
which  the  same  originated,  had  the  sovereignty  of  the  country  not 
been  transferred  to  the  United  States ;  and,  by  the  6th  section,  when 
a  decree  is  had  favorable  to  the  claim,  a  survey  of  the  land  shall  be 
ordered,  and  a  patent  shall  issue  therefor ;  and  by  section  11 :  '^  K 
the  decree  shall  be  in  the  claimant's  favor,  and  the  land  has  been  sold 
by  the  United  States,  or  otherwise  disposed  of,  the  interested  party 
shall  be  allowed  to  enter  an  equal  quantity  of  land  else- 
where." So,  again,  the  act  *  of  July  9, 1832,  creating  the  [  *  308  ] 
last  board,  directs  the  commissioners  to  inquire  into  and 
examine  all  unconfirmed  claims,  previously  filed,  founded  on  any  in- 
complete grant,  concession,  warrant,  or  order  of  survey,  issued  by  the 
authority  of  France  or  Spain,  and  to  class  the  same  so  as  to  show, 
first,  what  claims,  in  their  opinion,  would  in  fact  have  been  confirmed 
according  to  the  laws,  usages,  and  customs  of  the  Spanish  govern- 
ment and  the  practice  of  the  Spanish  authorities  under  them  '^  at  New 
Orleans,"  if  the  government  under  which  said  claims  originated  had 
continued  in  Missouri ;  and,  secondly,  what  claims,  in  their  opinion, 
are  destitute  of  merit  under  such  laws,  usages,  and  customs.  And 
by  section  third  it  is  declared  that,  from  and  after  the  final  report  of 
the  commissioners,  the  lands  of  the  second  class  shall  be  subject  to 
sale,  the  same  as  other  public  lands ;  and  that  those  of  the  first  class 
shall  continue  to  be  reserved  from  sale,  as  heretofore.  From  the  first 
act,  passed  in  1805,^  up  to  the  present  time,  congress  has  never  allowed 
to  these  claims  any  standing  other  than  that  of  mere  orders  of  survey 
and  promises  to  give  title ;  and  which  promises  addressed  themselves 
to  the  sovereign  power  in  its  political  and  legislative  capacity,  and 
which  must  act,  before  the  courts  of  justice  could  interfere  and  pro- 
tect the  claim.  And  so  this  court  has  uniformly  held.  The  title  of 
Cerr^  having  no  standing  in  court  before  it  was  confirmed,  it  must 
of  necessity  take  date  from  the  confirmation,  and  cannot  relate  back 
80  as  to  overreach  the  patents  made  in  1826  and  1827. 

The  next  ground  relied  on  to  reverse  the  decision  of  the  circuit 

■  ■  — • — — — 
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court  is,  that  Cerr^'s  claim  was  reserved  from  entry  and  grant  by  the 
act  of  March  3, 1811,^  providing  for  the  sale  of  public  lands  and  the 
final  adjustment  of  land  claims.  The  5th  section  declares  that  back 
lands  to  front  grants  on  the  Mississippi  River,  &c.,  are  reserved  from 
sale ;  and  by  section  sixth  it  is  provided  that,  until  after  the  decision 
of  congress  thereon,  no  tract  of  land  shall  be  offered  for  sale,  the  claim 
to  which  has  been,  in  due  time,  and  according  to  law,  presented  to 
the  register  of  the  land-office  for  the  purpose  of  being  investigated 
by  the  commissioners  appointed  for  ascertaining  the  rights  of  per- 
sons claiming  lands  in  the  territory  of  Orleans.  The  8th  section 
declares,  that  the  surveyor-general  shall  cause  such  lands  in  the 
Louisiana  territory  as  the  President  shall  direct  to  be  surveyed, 
like  other  public  lands ;  offices  are  established  for  their  disposal,  and 
it  is  directed  that  they  shall  be  sold  by  order  of  the  President.  But 
from  this  power  to  sell  are  excepted  section  number  sixteen,  salt 
springs,  and  lead  mines,  with  such  lands  adjoining  thereto 
[  *  309  ]  as  the  President  shall  direct ;  and  *  then  comes  the  exception 
relied  on  for  the  protection  of  Cerr^'s  claim,  to  wit :  "  That, 
till  after  the  decision  of  congress  thereon,  no  tract  of  land  shall  be 
offered  for  sale,  the  daim  to  which  has  been,  in  due  time,  and  accord- 
ing to  law,  presented  to  the  recorder  of  land  titles  in  the  district  of 
Louisiana,  and  filed  in  his  office,  for  the  purpose  of  being  investi- 
gated by  the  commissioners  appointed  for  ascertaining  the  rights  of 
persons  claiming  lands  in  the  territory  of  Louisiana."  See  Land 
Laws,  194. 

That  this  provision  is  an  exception  to  the  general  powers  conferred 
on  the  officers  to  sell,  is  not  an  open  question ;  having  been  so  ad- 
judged by  this  court  in  the  case  of  Stoddard's  Heirs  v.  Chambers, 
reported  in  2  How.  284 ;  and  again  at  the  present  term,  in  the  case 
of  Bissell  V.  Penrose,  8  How.  317.  Nor  is  it  an  open  question,  that 
the  act  of  February  17, 1818,  §  3,^  reenacts  and  continues  in  force  the 
exception  as  respects  such  lands.  This  was  also  decided  by  the  above 
cases ;  and  that  such  was  the  opinion  of  congress  is  manifest  from 
the  third  section  of  the  act  of  July  9, 1832,  under  which  the  last 
board  acted ;  for  it  declares,  that  lands  of  the  first  class  shall  be  re- 
served from  sale  "  as  heretofore." 

All  these  acts  of  congress,  with  their  exceptions,  address  themselves 
especially  to  the  department  of  public  lands,  as  by  them  that  depart- 
ment must  be  guided.  In  reserving  lands  from  sale,  it  was  necessary 
to  know  where  they  were  situated,  and  how  far  they  interfered  with 
the  public  surveys.  Either  the  President,  or  some  other  officer,  must 
have  had  the  power  to  designate  the  lands  as  those  adjoining  to  salt 

1  8  State,  at  Large,  662.  *  8  lb.  407. 
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springs  and  lead  mines ;  or  it  must  have  appeared  in  some  public 
office  appertaining  to  the  land  department  what  the  boundaries  of 
reserved  lands  were ;  and  if  it  did  not  appear,  no  notice  of  the  claim 
could  be  taken'  by  the  surveyors,  nor  by  the  registers  and  receivers 
when  making  sales*  This  was  a  conclusion  that  has  £rom  necessity 
been  acted  on  at  the  land-offices ;  and  as  Cerr^'s  claim  was  not  sur- 
veyed before  the  confirmation  took  place,  no  boundaries  of  his  tract 
cc^d  be  recognized  when  the  public  surveys  were  made  and  the 
lands  sold  He  claimed  no  *'  tract  of  land."  The  laws  refer  to  spe- 
cific tracts  that  are  claimed ;  it  is  not  material  whether  the  boundaries 
are  proper,  and  according  to  the  concession,  or  the  claim  be  just  or 
otherwise,  so  that  the  tract  claimed  be  certain.  This  was  also  decided 
in  the  cases  just  cited.  Certainly,  a  mere  floating  daim,  founded  on 
a  concession  that  was  ordered  to  be  located  by  survey,  and  where  no 
survey  or  location  had  been  made,  was  not  protected  by  the  act  of 
1811.  An  actual  survey  is  not  indispensable ;  but  boundaries  must 
appear,  in  some  form,  from  the  notice  of  claim  and  the 
*  accompanying  evidences  filed  with  the  recorder.  If,  from  [  *  310  ] 
these,  the  tract  could  not  be  laid  down  on  the  township  sur- 
veys, then  the  land  could  not  be  reserved  from  sale ;  although,  by  the 
concession,  and  by  the  notice,  a  particular  spot,  (as  the  Big  Spring 
of  the  M aramee,)  was  referred  to  in  general  terms  as  the  place  where 
the  land  should  lie. 

But  there  is  another  ground  of  defence,  that  would  have  been  con- 
clusive, even  had  Cerrd's  claim  been  surveyed  and  the  survey  filed 
with  the  recorder  in  1806,  accompanying  the  notice  of  claim.  By 
the  second  section  of  the  confirming  act  of  July  4, 1836,  it  is  prov- 
ided, that,  <*  if  it  shaU  be  found  that  any  tract  confirmed  by  this  act, 
or  any  part  thereof,  had  been  surveyed  and  sold  by  the  United  States, 
this  act  shall  confer  no  title  to  such  lands,  in  opposition  to  the  rights 
acquired  by  such  location  or  purchase ;  and  the  party  whose  claim  is 
confirmed  by  this  act  shall  be  authorized  to  enter  a  quantity  of  land 
equal  to  the  interference  elsewhere." 

Having  seen  that  the  United  States  might  confirm  the  claim  of 
Cerrd,  or  might  refase  to  do  so ;  and  that  it  took  date  as  a  title 
recognized  in  the  judicial  tribunals  from  the  confirming  act,  it  follows 
that  the  claim  might  be  confirmed  in  such  part,  and  on  such  condi- 
tions, as  congress  saw  proper  to  prescribe ;  and  having  refused  to 
confirm  it  for  lands  lying  within  its  boundaries  which  had  been  pre- 
viously sold,  and  the  patents  to  Massey  and  James  being  of  this 
description,  they  are  the  only  legal  title  to  the  land ;  and,  therefore, 
the  charge  of  the  circuit  couft  was  proper. 

The  survey  of  Cerrd's  tract,  founded  on  the  confirmation,  was 
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given  in  evidence,  and  recognized  as  part  of  his  title  by  the  ciictiit 
court ;  which  circumstance  we  deem  it  proper  not  to  pass  witiioui 
notice.  By  the  act  of  April  29/1816,  it  was  provided  that  a  sur- 
veyor should  be  appointed  of  the  public  lands  for  the  territories  of 
Illinois  and  Missouri,  whose  duty  it  should  be  to  cause  so  much  of 
the  land  in  said  territories  as  the  President  should  direct,  to  be  sur- 
veyed and  divided  as  were  the  public  lands  lying  northwest  of  the 
River  Ohio ;  and  the  act  declares  that  ^  it  shall  also  be  the  duty^f 
the  surveyor  to  cause  to  be  surveyed  the  lands  in  said  territories, 
the  claims  to  which  have  been,  or  hereafter  may  be,  confirmed  by  any 
act  of  congress,  which  have  not  already  been  surveyed  according  to 
law :  and  he  shall  transmit  to  the  registers  of  the  land-offices  in  said 
territories,  general  and  particular  plats  of  all  the  lands  surveyed  or  to 
be  surveyed,  and  shall  also  forward  copies  of  said  plats  to  the  commis- 
sioner of  the  general  land-office ;  and  all  the  plats  of  surveys, 
[  *  311  ]  and  all  other  papers  and  documents  *  pertaining,  or  which  did 
pertain,  to  the  office  of  surveyor-general  under  the  Spanish 
government  within  the  limits  of  the  territory  of  Missouri,  &c.,  shall  be 
delivered  to  the  surveyor  appointed  under  this  act"  "  And  any  plat  of 
survey,  duly  certified  by  said  surveyor,  shall  be  admitted  as  evidence  in 
any  of  the  courts  of  the  United  States,  or  the  territories  thereof."  Un- 
der this  authority.  Genre's  claim  was  surveyed;  as  will  better  appear 
by  the  following  certificate,  preceding  the  description  of  the  lines :  — 
"  Plat  and  description  of  the  survey  of  a  tract  of  3,528  French 
arpens,  equal  to  3,001  and  twenty-five  hundredths  English  acres  of 
land,  situated  in  township  thirty-eight  north,  range  five  west ;  and 
townships  thirty-seven  and  thirty-eight  north  of  the  base  line,  range 
six  west  of  the  fifth  principal  meridian,  in  the  State  of  Missouri ; 
executed  from  the  18th  to  the  20th  of  June,  1838,  by  Joseph  C.  Brown, 
deputy  surveyor,  under  instructions  from  the  surveyor  of  the  public 
lands  in  the  States  of  Illinois  and  Missouri,  dated  the  6th  of  Jime, 
1838 ;  it  being  the  one  half  of  7,0^6  arpens,  or  a  league  square, 
granted  in  two  tracts  of  equal  quantity,  on  the  8th  of  November, 
1799,  to  Pascal  L.  Cerr^,  by  Zenon  Trudeau,  lieutenant-governor  of 
the  Spanish  province  of  upper  Louisiana ;  this  tract  '  to  be  taken  at 
the  place  commonly  known  by  the  name  of  the  Great  Source  of  the 
River  Maramee,  at  about  three  hundred  miles  from  its  mouth,  so  as 
to  include  the  said  sources ; '  and  confirmed  to  Pascal  L.  Cerre  by  the 
act  of  congress  of  the  United  States  approved  on  the  4th  of  July, 
1836,  entitled :  ^  An  act  confirming  claims  to  land  in  the  State  of  Mis- 
souri, and  for  other  purposes,'  according  to  the  decision  No.  2  of  the 
report  of  the  board  of  commissioners  appointed  by  the  act  of  congress, 
approved  on  the  9th  of  July,  1832,  entitled : '  An  act  for  the  final  ad- 
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justment  of  private  land  claims  in  Missouri/  and  the  act  of  congresB 
approved  the  2d  of  March,  1833/  supplemental  thereto." 

The  surveyor-general  approved  the  survey,  June  26, 1840.  In  hav- 
ing the  land  laid  off,  and  in  approving  the  survey,  he  acted  under  the 
authority  of  congress,  expressly  conferred  by  the  act  of  1816.  Joseph 
C.  Brown  testified  that  he  made  this  survey,  being  the  same  offered 
in  evidence  above ;  that  the  survey  was  made  at  the  time  stated  on 
its  face,  and  was  made  by  the  witness  at  the  place  known  and  called 
^'  the  Big  Spring  of  the  Maramee ; "  that  the  said  spring  was  on  sec- 
tion one,  as  marked  and  designated  on  the  plat  before  him.  The  Big 
Spring  was  a  very  large  body  of  water,  breaking  out  of  a  high  bluff, 
and  made  a  stream  from  the  spring  itself  of  about  one  hundred  feet 
wide,  and  a  foot  in  depth ;  that  witness  made  the  survey  by 
direction,  and  under  the  authority  given  to  him  by  *the  sur-  [  *  312  ] 
veyor  general  of  the  United  States  at  St  Louis.  Witness 
further  stated,  that  the  survey  was  made  according  to  Mr.  Genre's 
directions,  and  in  obedience  to  the  instructions  given  to  him  by  the 
surveyor-general ;  Mr.  Cerr^  made  no  particular  reconnoissance  of  the 
ground,  although  personally  present,  but  took  the  land  as  it  came ; 
and  it  was  made  by  the  surveyor  at  the  particular  place  indicated, 
the  Big  Spring,  as  the  source  of  his  claim.  Witness  stated  further, 
that  the  instructions  from  the  surveyor-general  were  printed  instruc- 
tions, of  which  a  copy  is  set  out.  Among  numerous  and  detailed 
instructions  referred  to  by  the  witness,  there  are  the  following :  — 

^'  Information  given  to  you  by  a  claimant  or  his  agent  relating  to 
the  situation  of  a  claim,  will  govern  your  operations,  provided  you 
believe,  from  all  the  circumstances  which  come  to  your  knowledge, 
that  such  information  is  correct ;  and  provided  also  that  it  does  not 
contradict  the  papers  with  which  you  may  be  furnished.  The  posi- 
tion of  any  point  or  place  called  for  in  a  concession,  and  also  of  the 
settlement  or  improvement  in  virtue  of  which  a  settiement  claim  is 
confirmed,  must  be  stated  in  your  field  notes.  The  survey  of  claims 
which  are  confirmed  unconditionally,  according  to  a  former  survey, 
will  conform  thereto,  regardless  of  any  excess  or  deficiency  in  quan- 
tity, provided  the  old  lines  and  corners  can  be  found  and  properly 
identified ;  in  which  event,  the  old  comers  will  be  run  to,  and  the  true 
courses  and  lengths  of  the  several  lines,  according  to  your  operations, 
will  be  correctiy  stated  in  your  field  notes ;  and  if  the  old  lines  and 
comers  cannot  all  be  found,  you  will  conform  to  the  old  survey,  as 
near  as  practicable,  by  running  the  courses  and  distances  called  for, 
or  to  the  intersection  of  the  proper  lines,  as  may  be  required,  making 
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the  necessary  allowance  for  the  difference  in  the  variation  of  the 
needle. 

^^  2.  The  resorveys  of  claims  which  are  confirmed  according  to  an 
old  survey,  but  are  restricted  in  quantity,  will  be  surveyed  as  above 
directed  for  those  not  restricted,  except  that,  if  there  is  any  excess  or 
deficiency,  it  will  be  thrown  off  or  taken  in  a  line  parallel  to  that  old 
line  of  the  survey,  which  the  claimant  may  direct ;  or  if  he  fails  or 
declines  to  give  directions,  throw  off  the  excess  or  take  in  the  deficient 
quantity  on  the  side  which  you  think  will  best  promote  his  interest; 
being  careful  to  note  all  the  particulars  relating  thereto  in  your  field 
book,  and  give  the  position  of  the  old  lines  and  comers  which  may 
be  abandoned  because  of  the  excess  or  deficiency  in  quantity. 

^^  3.  Claims  which  are  confirmed  according  to  the  conces- 
[  *  313  ]  sion,  *and  have  been  legally  surveyed  in  conformity  there- 
with, except  as  to  exactness  in  quantity,  will  be  resnrveyed 
as  the  class  of  cases  last  above  mentioned. 

^  4.  If  the  survey  heretofore  executed  of  a  daim  which  is  confirmed 
according  to  a  concession,  whether  the  concession  is  or  is  not  special 
as  to  locality,  but  is  special  as  to  the  direction  of  the  lines,  the  pro- 
portional length  of  the  different  sides,  or  the  figure  of  the  survey  to 
be  made  in  virtue  thereof,  does  not  conform  to  tiiese  requirements  of 
the  concession,  the  said  survey  will  be  altogether  disregarded,  except 
so  far  as  it  may  be  useful,  in  cases  where  the  concession  is  not  spec- 
ial as  to  locality,  in  identifying  the  situation  of  the  intended  conces- 
sion to  be  confirmed,  unless  the  survey  was  executed  and  approved 
by  the  proper  Spanish  officer  prior  to  the  transfer  of  the  country  to 
the  United  States ;  in  which  event,  the  survey  will  be  considered  as 
evidence  of  the  changed  intention  of  the  authority  making  the  con- 
cession, and  will  be  taken  as  a  part  and  parcel  thereof. 

^^  5.  Claims  which  are  confirmed  according  to  special  concessions 
and  which  have  not  been  surveyed,  you  will  survey  in  strict  accord- 
ance with  the  terms  of  the  concessions;  always  bearing  in  mind  tiiat, 
where  there  are  no  special  requirements  in  the  concession,  it  was  the 
general  practice  of  the  government  with  which  the  claims  originated, 
to  run  them  either  in  squares,  or  in  right-angled  parallelograms  of 
one,  five,  ten,  or  some  intermediate  or  greater  number  of  arpens,  by 
forty  or  eighty,  according  to  the  size  of  the  tract,  or  double  as  long 
as  wide,  unless  some  other  survey  or  grant  intervened  and  rendered 
a  departure  from  this  rule  unavoidable ;  in  which  case,  the  rule  was 
only  so  far  departed  fix)m  as  was  necessary  to  get  rid  of  the  inter- 
ference with  prior  surveys." 

Cerre's  claim  was  of  the  last  class.  The  land  was  directed  to  be 
surveyed  according  to  his  directions :  the  surveyor  having  regard  to 


DECEMBER    TERM,   1849.  GOd 


Menard*t  Hein  9.  Massey.    8  H. 


the  last  (and  fifth)  instruction,  with  the  exception  that  the  special 
spot  caUed  for  in  the  concession  was  required  to  be  laid  down  and 
noted  in  some  part  of  the  survey.  When  it  was  made,  and  the  field 
notes  returned  to  the  surveyor-general's  office,  and,  the  description 
and  plat  made  out  in  form  and  approved  by  the  surveyor-general,  it 
was  conclusive  evidence,  as  against  the  United  States,  that  the  land 
granted  by  the  confirmation  of  congress  was  the  same  described  and 
bounded  by  the  survey,  unless  an  appeal  was  taken  by  either  partyi 
or  an  opposing  claimant,  to  the  commissioner  of  the  general  land- 
office.  This  consideration  depends  on  the  fact  that  the 
claimant  and  the  United  States  were  parties  to  the  *  selec-  ]  *  314  ] 
tion  of  the  land ;  for,  as  they  agreed  to  the  survey,  they  are 
mutually  bound  and  respectively  estopped  by  it.  But  private  claim-' 
ants  of  lands  within  its  boundaries,  who  were  no  parties  to  the  sur- 
vey, are  not  estopped,  and  may  controvert  its  conclusiveness,  so  far 
as  their  claims  interfere  with  the  lands  thus  selected  by  the  party, 
and  which  were  laid  off  to  him  by  the  United  States.  We  are  not 
called  upon  to  say,  nor  do  we  wish  to  be  understood  as  intimating, 
to  what  retrospective  date  the  confirmation  by  congress  of  land  thus 
surveyed  relates,  so  as  to  overreach  a  claim  by  purchase  from  the 
United  States,  further  than  the  case  before  us  requires,  which  is,  that 
lands  purchased  before  the  act  of  July  4, 1836,  was  passed,  are  pro- 
tected against  the  confirmation  made  by  that  act. 

For  the  reasons  stated,  we  order  the  judgment  of  the  circuit  court 
to  be  affirmed. 

For  a  more  perfect  understanding  of  the  manner  in  which  a  com- 
plete titie  under  the  Spanish  government  was  executed,  the  form  of 
such  a  title,  translated  from  the  Spanish,  is  hereto  annexed. 

Don  Juan  Ventwra  Morales^  Principal  Comptroller  of  the  Armies^ 
Intendant  ad  interim  of  the  Royal  Finances  of  the  Provinces  of 
Louisiana  and  West  Florida^  Superintendent^  Sub-delegaie^  Judge 
of  the  AdmiraUy^  of  the  Royal  Lands  and  Domain^  Sfc. :  — 

Whereas  (D.  M.  D.)  an  officer  of  the  militia,  residing  in  this  city, 
has  appeared  before  this  tribunal,  petitioning  the  grant  and  title  of 
one  hundred  and  twenty-six  arpens  of  land,  with  that  front  to  the 
Bayou  de  los  Lobos  and  the  depth  of  forty,  bounded  by  (Don  F.  S.) 
and  vacant  lands  on  the  Bay  St.  Louis,  provided  they  be  of  the  royal 
domains,  to  establish  there  a  plantation  and  cow-pens,  stating  that 
he  has  taken  the  proper  steps,  and  showing  that  he  has  made  the 
necessary  provisions  for  establishments  of  that  kind ;  and  having  pre- 
sented the  plat  of  the  royal  surveyor,  (Don  C.  T.,)  indicative  and 
figurative  of  the  said  one  hundred  and  twenty-six  arpens  in  front,  by 
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forty  in  depth,  situated  in  the  above-mentioned  place ;  and  having 
submitted  the  whole  to  the  fiscal  of  the  royal  finances,  and  he  having 
made  no  objection  to  the  demand  of  the  said  (D.  M.  D.,)  but,  on  the 
contrary,  having  given  an  opinion  in  his  favor,  by  an  act,  with  the 
advice  of  his .  assessor,  dated  the  26th  instant,  I  have  conceded  the 
said  grant,  and  I  do  order  that  the  title  be  made.  Accordingly, 
using  the  power  given  to  this  intendancy,  in  the  name  of  the  king 

our  lord,  (whom  God  protect !)  I  do  grant  to  the  above-said 
[  •  315  ]  (D.  •  M.  D.)  the  above-mentioned  tract  of  land,  containing 

one  hundred  and  twenty-six  arpens  in  front,  and  forty  in 
depth,  situated  at  the  place  called  the  Bay  St  Louis,  fironting  to  the 
Bayou  de  los  Lobos,  and  bounded  by  the  lands  of  (Don  F.  8.)  and 
vacant  lands,  in  conformity  to  the  points  and  distances  marked  on 
the  plat  and  its  certificate,  in  which  is  recited  the  measure  appearing 
in  the  docket  of  said  matter  for  record;  out  of  good-will,  and  without 
any  pecuniary  consideration  in  favor  of  the  royal  financier,  I  give 
him  the  whole  and  direct  ownership  to  the  said  granted  land,  for  him 
and  his  successors  in  said  lands,  with  power  to  him,  the  said  grantee, 
to  dispose  of  the  same  at  his  will ;  with  power  to  take  possession  of 
the  same,  and  claim  it  from  this  intendancy,  if  there  is  any  obstacle ; 
and  in  said  land  forthwith  I  place  and  put  him  without  any  damage 
to  the  rights  of  third  persons  who  may  have  a  better  right  to  it;  with 
the  qualification  and  condition  that  he,  the  said  (D.  M.  D.,)  to  whom 
we  do  this  favor,  and  his  successors  shall,  as  regards  such  tract  of 
land,  fulfil  the  obligations  imposed  upon  him  by  the  regulations  and 
instructions  made  and  published  by  this  intendancy  on  the  17th  of 
July,  1799,  to  wit,  the  third,  fourth,  sixth,  seventh,  and  ninth  of  said 
instructions,  conformably  to  the  location,  place,  quality,  and  circum- 
stances of  the  said  granted  land ;  whereof  we  advise  him  that  he 
may  know  it  and  not  pretend  to  be  ignorant  of  it,  under  the  penalties 
contemplated  in  said  instructions,  with  which  he  shall  acquaint  hiin- 
sel£  In  virtue  of  which  I  have  ordered  these  presents  to  be  drawn 
under  my  hand,  and  sealed  with  the  seal  of  my  arms,  and  counter- 
signed by  the  undersigned  notary  of  the  royal  finances ;  who,  as  well 
as  the  principal  comptroller's  office,  will  register  it 
Given  at  New  Orleans,  the  29th  of  May,  1802. 
[l.  s.]  (Signed,)  Juan  Ventura  Morales. 

By  order  of  the  Intendant 

(Signed,)  Carlos  Ximenbs. 

■ 

Registered  the  foregoing  title  firom  page  41  to  43  of  Hie  book  as 
signed  for  that  purpose.     New  Orleans,  29th  May,  1802. 

(Signed,)  Ximbnbs. 
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In  the  principal  comptroller'8  office,  the  foregoing  title  has  been 
registered  in  the  book  assigned  for  that  purpose,  at  folio  10.  New 
Orleans,  9tb  of  June,  1802. 

(Signed,)  Armibbz. 

I,  Don  Carlos  Trudeau,  Surveyor  Royal  and  Particular  of  the 
Province  of  Louisiana,  &c.,  do  certify  that  in  favor  of,  and 
in  •  presence  of  (D.  M.  D.,)  and  with  the  assistance  of  the  [  *  316  ] 
syndic,  Don  Philip  Sancier,  and  the  adjoining  neighbor,  has 
been  verified,  bounded,  and  limited,  a  tract  of  land  of  one  hundred 
and  twenty-six  arpens,  in  front  to  the  Bayou  de  los  Lobos,  with  the 
ordinary  depth  of  forty  arpens,  measured  with  the  perche  of  the  city 
of  Paris,  of  eighteen  feet  long,  measure  of  the  said  city ;  which  tract 
of  land  is  situated  at  the  place  called  the  Bay  of  St.  Louis,  on  the 
southern  bank  of  the  Bayou  de  los  Lobos ;  joining  on  the  north  part 
the  bank  of  said  bayou ;  on  the  south,  land  granted  to  Don  F.  S. ; 
and  on  the  other  sides,  by  vacant  lands  of  the  domain  of  his  majesty, 
by  parallel  lines  running  southeast  by  south.  On  each  limit  has  been 
planted  a  stake  made  of  pine,  driven  into  the  ground  to  a  depth  of 
two  feet ;  the  first  implanted  upon  the  bank  of  the  bayou,  and  the 
other  at  the  foot  of  the  high  land ;  at  the  extremity  of  the  ordinary 
forty  arpens,  I  have  planted  no  boundary,  the  soil  being  covered  with 
water,  and  impracticable,  as  it  appears  on  the  plan  on  the  other  side, 
which  exhibits  the  extent  and  direction  of  the  limits,  &c.  This  sur- 
vey has  been  made  pursuant  to  a  decree  of  his  lordship  the  intendant- 
general,  dated  the  15th  of  the  month  of  March  last  past.  In  testi- 
mony whereof  I  have  delivered  these  presents,  with  the  foregoing 
figurative  plan,  the  15th  of  the  month  of  April,  1802.  Signed,  I,  the 
present  surveyor,  and  registered  in  the  book  C,  No.  3,  foL  62,  at  No. 
1514,  of  the  operations  of  survey. 

I  do  certify  that  the  present  copy  conforms  to  the  original  Given 
to  the  interested  party  to  enable  him  to  proceed  so  as  to  obtain  the 
corresponding  title  of  grant  in  due  form. 

(Signed,)  Carlos  Trubbau,  Surveyor  Royal. 

11  H. 609;  18H.260;  16 H. 494;  18 H. 478;  19 H. 79, 202, 884;  22H.286;  24 H.  182. 


Lewis  Bissell,  Plaintifi*  in  Error,  r.  Mary  B.  Pbnrose,  Defendant 

8  H.  sir. 

Though  the  tenth  section  of  the  act  of  March  3, 1811,  (2  Stats,  at  Lar^,  665J  does  not 
reserve  from  sale  lands  claimed  under  Spanish  concessions,  nnsnnreyed,  and  the  calb 
whereof  do  not  designate  any  particnlar  tract,  yet  a  prirate  sorvey  is  snflSdent  for  this 
end,  as  was  held  in  Stoddard  v.  Chambers,  %  How.  284. 

An  assignee  could  claim  under  a  Spanish  concession  and  obtain  a  confirmation  bj  oommis 

61* 
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flioners,  in  the  name  of  the  original  oMmer  of  the  Spanish  title,  and,  when  oonfirmed,  the 
legal  title  enured  to  the  assignee. 
A  location  under  a  New  Ifadrid  certificate  cannot  prevail  against  a  snhseqnently  confirmed 
Spanish  concession,  notice  whereof  had  been  given  pursuant  to  the  tenth  section  of  the  act 
of  March,  3,  1811. 

The  caae  is  stated  in  the  opinion  of  the  court. 

Benton  and  Gamble^  for  the  plaintiff 

Oood  and  Greyer^  contra. 

[  *  330  ]      *  Nelson,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  circuit  court  for  the  district 
of  Missouri.  The  case  below  was  an  action  of  ejectment  by  the 
plaintiff^  (the  defendant  here,)  to  recover  against  the  defendant  a 
moiety  of  a  tract  of  land  in  the  township  of  Bt  Louis,  and  in  which 

she  obtained  a  verdict  and  judgment 
[  *  331  ]  *  The  title  of  the  plaintiff  was  derived  from  a  confirmed 
Spanish  concession,  under  the  act  of  July  4, 1836 ; '  of  the 
defendant,  from  a  location  of  a  New  Madrid  certificate,  under  the 
act  of  February  17,  1815.^  Both  rest  upon  acts  of  congress ;  and 
the  question  is,  which  has  the  elder  or  better  title. 

We  shall,  therefore,  lay  out  of  view,  in  proceeding  to  the  examina- 
tion of  the  case,  a  class  of  cases  referred  to  on  the  argument,  founded 
on  these  Spanish  claims,  which  were  prosecuted  under  the  act  of 
May  26,  1824,^  and  which  underwent  very  elaborate  discussion,  both 
at  the  bar,  and  by  the  court  United  States  v.  Arredondo  et  aL^ 
Pet  691 ;  Soulard  and  others  v.  United  States,  4  ibid.  511 ;  Smith 
V.  The  same,  10  ibid.  326 ;  United  States  v.  Clarke,  8  ibid.  436. 

That  act  empowered  the  district  court,  upon  which  original  juris- 
diction was  conferred,  to  hear  and  determine  these  claims  according 
to  the  stipulations  of  the  treaty  of  1803,^  the  law  of  nations,  and  the 
laws  and  ordinances  of  the  Spanish  government,  and  in  conformity 
with  the  principles  of  justice. 

The  inquiry  there  was  not  into  the  legal  title,  but  into  ilie  equitable 
right  under  the  treaty,  with  a  view  to  a  confirmation  of  tiiese  imper- 
fect grants,  if  entitled  to  confirmation  according  to  Spanish  law,  so 
that  the  grantee  might  be  clothed  with  the  legal  estate. 

The  inquiry  was  difficult  and  embarrassing,  on  account  of  the 
scanty  and  imperfect  materials  within  the  reach  of  the  courts  fix>m 
which  to  collect  Spanish  laws  and  ordinances,  as  they  consisted  of 
royal  orders,  orders  of  the  local  governors,  and  also  of  the  usages  and 

^6  Slate,  at  Large,  186.  ^Slb.  SU.  <  4  lb.  58.  48lh.800. 
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cnstoms  of  the  provinces,  which  were  not  rectdily  accessible  to  the 
profession  or  the  courts  in  this  country. 

The  case  before  ns  depends  upon  the  constraction  of  our  own  acts 
of  congress,  disembarrassed  from  any  inquiries  into  the  origin  of  these 
grants,  or  into  the  rights  and  principles  upon  which  they  were 
founded,  or  which  made  it  the  duty  of  the  government  under  the 
treaty  to  acknowledge  them.  Inquiries  of  this  kind  were  closed  on 
the  confirmation  of  the  grant  by  the  act  of  1836.  The  title  then  be- 
came complete.     It  became  an  American,  not  a  Spanish  title. 

One  of  the  principal  questions  arising  under  these  acts  of  congress, 
and,  indeed,  in  our  judgment,  every  material  question  presented  here, 
was  eith^  directly,  or  by  necessary  implication,  involved  in  the  de- 
cision of  the  case  of  Stoddard  v.  Chambers,  heretofore  decided  by 
this  court,  and  reported  in  2  How.  384. 

The  plaintiff  there  claimed  under  a  Spanish  concession,  confirmed 
by  the  act  of  1836 ;  the  defendant,  under  a  location  by  vir- 
•  tue  of  a  New  Madrid  certificate,  in  pursuance  of  the  act  [  *  332  ] 
of  1815.  The  defendant  and  those  under  whom  he  claimed 
had  been  in  possession  since  1819.  The  Spanish  concession  was, 
like  the  one  before  us,  general  and  unlocated,  except  by  a  private 
survey  in  January,  1806. 

The  court  decided  that  the  plaintiff,  deriving  titie  under  the  con- 
firmed claim,  held  the  better  title,  on  the  ground  that  in  1816,  when 
the  New  Madrid  certificate  was  located  upon  the  premises  in  ques- 
tion, the  tract  was  reserved  from  sale  or  private  entry  by  virtue  of  the 
tenth  section  of  the  act  of  1811,  and  being  thus  reserved,  the  location 
was  void ;  and  further,  that  it  was  not  within  the  protection  of  the 
second  section  of  the  act  of  1836,  confirming  Spanish  grants,  as  the 
locations  there  referred  to  were  locations  made  in  pursuance  of  some 
law  of  the  United  States ;  that,  in  the  case  before  the  court,  it  was 
made  against  law. 

In  the  case  before  us,  the  Spanish  concession  was  made  to  the  five 
sons  of  Benito  Vasquez,  for  eight  hundred  arpens  each,  to  be  laid 
off  in  one  or  two  places  of  the  vacant  domain.  The  grant  was  made 
February  16, 1800. 

The  eldest  son,  Benito,  conveyed  his  interest  in  the  concession  to 
Bodolph  TiUier,  11th  February,  1806.  The  latter  located  it,  by  pro- 
curing  a  private  survey,  the  27th  of  the  same  month. 

The  time  when  the  claim  was  filed  in  the  recorder's  office  at  St. 
Louis,  under  the  act  of  1805,'  does  not  appear ;  but  it  must  have 
been  before  the  25th  of  August,  1806,  as  we  find  the  evidence  of  the 
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claim  presented  to  the  board  of  commissioners  on  that  day,  indnding^ 
the  grant,  the  survey,  and  other  proof  going  to  establish  it. 

The  tenth  section  of  the  act  of  1811,  2  Stats,  at  Large,  665,  pro- 
vided, that,  till  after  the  decision  of  congress  thereon,  no  tract  of 
land  shall  be  offered  for  sale,  the  claim  to  which  has  been  in  dae 
time,  and  according  to  law,  presented  to  the  recorder  of  land  titles  in 
Louisiana,  and  filed  in  his  office,  for  the  purpose  of  being  investigated 
by  the  commissioners,  &c. 

The  argument  against  the  application  of  the  clause  to  the  claim 
before  us  is,  that  the  concession  to  Vasquez,  being  general  and  unlo- 
cated,  giving  a  right  to  the  eight  hundred  arpens  in  no  particular  part 
or  parcel  of  land  in  the  public  domain,  but  in  any  and  every  part,  and 
the  private  survey  designating  and  locating  the  tract  being  a  nuUity, 
and  to  be  disregarded,  the  premises  in  question  were  not,  and  could 
not  have  been,  reserved  from  sale  by  the  filing  of  this  vagrant  daim ; 
and  hence,  were  open  to  location  under  the  New  Madrid  certificate 

in  1816,  at  the  date  of  the  entry. 
[  •  333  ]  •  Now,  the  Spanish  concession  to  Mordecai  Bell,  in  Stod- 
dard V.  Chambers,  under  which  the  •plaintiff  derived  title, 
was  of  a  similar  character;  the  private  survey,  therefore,  must  have 
been  regarded  as  having  designated  and  located  the  tract,  so  far  as 
to  give  effect  and  operation  to  the  reservation  of  it  from  sale* 

It  is  only  upon  this  ground  that  the  case  can  be  upheld.  Other- 
wise, the  location  of  the  New  Madrid  certificate  was  made  in  pursu- 
ance of  law,  and  the  defendant  in  under  it  held  the  better  title.  The 
tract  was  not  covered  by  any  claim,  within  the  contemplation  of  the 
act  of  1811.  To  give  effect  to  it,  the  claim  must  designate  the  par- 
ticular tract. 

But  if  this  question  were  an  open  one,  and  to  be  decided  the  first 
time  by  the  court,  we  should  feel  ourselves  obliged  to  reaffirm  the 
same  conclusion  which  we  have  supposed  necessarily  involved  in  the 
case  already  mentioned. 

The  act  of  1805,  sec.  4,  2  Stats,  at  Large,  326,  provided  that  a 
plat  of  the  tracts  claimed  should  accompany  the  written  notice  of  the 
claim  directed  to  be  filed  in  the  office  of  the  recorder. 

The  act  of  28th  February,  1806,  2  Stats,  at  Large,  352,  repealed 
this  clause,  and  extended  the  powers  of  the  surveyor-general  over  the 
public  lands  in  Louisiana,  making  it  his  duty  to  appoint  deputy  sur- 
veyors, &c.,  and  the  commissioners  were  authorized  to  direct  such 
surveys  of  the  claims  presented  as  they  might  deem  necessary  for  the 
purpose  of  their  decision,  —  the  survey  to  be  at  the  expense  of  the 
claimant. 

The  act  also  declared  that  every  such  survey,  as  well  as  Covieary 
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other  survey,  by  whatever  authority  theretofore  m€ule,  should  be  held 
and  considered  a  private  survey  only ;  and  that  all  the  tracts  \>f  land, 
the  titles  to  which  might  be  ultimately  confirmed  by  congress,  should, 
prior  to  the  issuing  of  the  patents,  be  resurveyed,  if  judged  necessary, 
under  the  authority  of  the  surveyor-general,  at  the  expense  of  the 
parties.     Sec*  3. 

The  act  of  March  26, 1S04,  2  Stats,  at  Large,  283,  forbade  settle- 
ment on  the  public  lands  within  the  territory  of  Louisiana ;  and  also 
surveys,  or  any  and  every  attempt  to  survey,  or  designate  boundaries, 
by  marking  trees  or  otherwise,  declaring,  at  the  same  time,  the  act  an 
offence  punishable  by  fine  or  imprisonment     Sec.  14. 

The  act  of  1805,  as  we  have  seen,  required  the  claimant  to  accom- 
pany the  claim  filed  with  a  plat  of  the  tract. 

It  is  apparent,  therefore,  unless  this  act  operated  as  a  modification 
by  implication,  of  the  restriction  in  the  act  of  1804  in  respect  to  sur- 
veys, the  benefits  under  it  would  be  limited  to  the  single 
*  class  of  claimants  who  had  happened  to  procure  surveys  [  *  334  ] 
of  their  tracts  by  a  Spanish  ofiicer  prior  to  the  cession  under 
the  treaty.  Whether  it  had  this  effect,  or  not,  is  at  this  day  a  matter 
of  no  particular  importance ;  it  is  certain  that  such  was  the  practical 
construction  given  to  the  act  at  the  time,  as  we  find  that  numerous 
surveys  of  the  tracts  claimed  were  made  after  the  passage  of  the  act 
of  1805,  and  before  that  of  1806  dispensing  with  the  plat  This  con- 
struction was  also  recognized  by  the  government,  and  the  surveys 
directed  to  be  regarded  by  the  commissioners  in  their  proceedings,  as 
afibrding  a  sufficient  designation  of  the  tract  claimed  under  the  con- 
cession. 

In  the  instructions  of  the  secretary  of  the  treasury  to  the  board, 
under  date  of  March  25, 1806,  one  month  after  the  passage  of  the 
act,  he  observed,  speaking  of  the  authority  conferred  on  the  board  to 
order  surveys,  that,  as  the  authority  was  discretionary,  it  was  pre- 
sumed they  would  exercise  it  only  in  cases  where  it  would  be  actually 
necessary,  as  it  was  not  intended  to  vex  the  claimants  with  repeated 
surveys ;  and  that,  where  they  were  satisfied  that  those  surveys  which 
had  been  executed  before  the  receipt  of  his  communication  were  suf- 
ficient to  enable  them  to  form  a  correct  decision,  they  need  not  order 
new  ones ;  and  the  observation,  he  said,  would  apply,  whether  the 
previous  surveys  had  been  executed  under  the  authority  of  Soulard, 
or  by  any  other  person  whatever.  Part  2,  Public  Land  Laws, 
p.  672. 

Nothing  can  be  more  direct  and  express  than  these  instructions ; 
and  the  records  of  the  proceedings  of  the  several  boards  of  commis* 
sioners  under  the  act  of  1805,  and  the  acts  succeeding  it  down  to  that 
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of  July  9, 1832,^  show  that  they  nnifprmly  acted  upon  them.  These 
private*  surveys  constitute  a  part  of  the  evidence  of  the  claim  upon 
which  their  decision  was  founded. 

They  were  necessary  to  give  description  and  locality  to  two  im- 
portant classes  of  these  Spanish  concessions :  1.  A  grant  or  order  of 
survey  for  a  given  number  of  arpens,  confeiring  upon  the  grantee  the 
right  to  locate  it  upon  any  part  of  the  royal  domain,  at  his  election. 
2.  A  grant  designating  some  natural  object  only,  such  as  the  head  or 
sources  of  a  river,  as  the  place  where  the  tract  should  be  located. 
These  two  classes  constituted  no  inconsiderable  portion  of  the  claims 
filed  in  the  offices  of  the  register  and  recorder,  and  afterwards  pre- 
sented before  the  commissioners.  Among  the  incomplete  grants, 
they  probably  constituted  at  least  one  half  of  the  number.  Of  the 
first  fifty  in  the  report  of  the  27th  of  November,  1833, 
[  *  335  ]  twenty-eight  *  are  of  this  description;  it  is  fair  to  presume 
the  same  proportion  exists  throughout. 

The  effect  claimed,  upon  the  above  view,  for  these  private  surveys, 
was  denied  on  the  argument,  on  the  authority  of  the  cases  decided 
under  the  act  of  1824,  to  which  we  have  already  referred ;  but  the 
distinction  will  be  apparent  on  an  examination  of  those  cases,  and  a 
slight  attention  to  the  difference  in  the  two  modes  of  proceeding  upon 
these  claims. 

Under  that  act,  it  was  held  by  the  court,  that,  in  order  to  enable 
the  claimant  to  recover,  the  land  must  have  been  severed  from  tiie 
general  domain  of  the  king  of  Spain  prior  to  the  cession  of  the  ter- 
ritory by  a  grant  which  gives,  either  in  its  terms,  or  by  a  reference  to 
some  description,  locality  to  the  tract ;  or  if  the  grant  was  vague,  and 
gave  only  an  authority  to  locate,  the  location  must  have  been  made 
by  the  official  surveyor ;  that  a  private  survey  could  have  no  such 
effect  as  to  sever  the  tract  from  the  public  domain  under  either  the 
Spanish  or  American  government;  and  that  no  government  ever  ad- 
mitted such  effect  to  be  given  to  private  surveys  of  its  warrants,  or 
orders  of  survey. 

In  the  proceedings  before  the  board  of  commissioners,  the  object 
of  the  private  survey  is  not  a  severance  of  the  tract  from  the  pub- 
lic domain ;  nor  is  this  the  effect  of  it ;  that  is  done  by  the  con- 
firmation of  the  grant  by  the  act  of  congress,  and  not  before*  The 
object  is  the  selection  of  the  tract  by  the  claimant  that  he  is  entitled 
to  locate  by  virtue  of  his  general  grant,  by  means  whereof  he  is  en- 
abled to  present  his  claim  in  full  to  the  board  for  their  decision.  A 
general  grant  or  order  of  survey  is  not  simply  a  vagrant  right  to  the 
given  number  of  arpens  in  some  part  of  the  public  domain,  bat  car- 

>  4  StatB.  at  Laige,  565. 
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ties  along  with  it  the  right,  and  without  which  it  is  valueless,  to  have 
it  located  with  metes  and  bounds,  that  it  may  be  occupied  and  en- 
joyed. In  the  absence  of  this  description  and  location,  the  claimant 
would  be  disabled  from  presenting  his  full  claim  imder  the  Spanish 
concession  for  adjudication  by  the  board.  The  act  of  1806,  providing 
for  private  surveys,  and  the  instructions  of  the  secretary  founded 
thereon,  removed  every  embarrassment  of  the  kind,  and  were,  doubt- 
less, so  intended  at  the  time. 

The  acts  of  1832  and  of  1836  confirm  the  above  view.  The 
former  organized  a  new  board  of  commissioners,  and  made  it  thc^ir 
duty  to  examine  all  unconfirmed  claims  to  land  theretofore  filed  in 
the  office  of  the  recorder,  according  to  law,  founded  upon  any  incom- 
plete grant,  concession,  warrant,  or  order  of  survey ;  and  also,  that, 
in  examining  them,  they  should  take  into  consideration  as 
well  the  testimony  taken  before  the  former  *  boards  upon  [  *  336  ] 
the  claims,  as  such  oth^  testimony  as  might  be  admissible 
under  the  rules  adopted  for  teJdng  testimony  before  the  previous  com- 
missioners. 

It  should  be'  recollected,  that  the  reports  of  the  previous  commis- 
sioners upon  these  unconfirmed  claims  were  before  congress  at  the 
time  of  tbe  passage  of  this  act ;  and  that  those  reports  contained  the 
substance  of  the  evidence  in  support  of  each  claim,  including  these 
private  surveys ;  and  with  this  knowledge,  it  will  be  seen,  they  have 
made  it  the  duty  of  the  board  to  take  that  testimony  into  their  con- 
sideration in  passing  upon  them. 

Congress  have  thus  virtually  recognized  these  private  surveys  as 
competent  and  proper  evidence  of  the  particular  tract  of  land  claimed 
under  the  grant  or  concession,  carrying  out  thereby  the  construction 
{»eviously  given  to  the  act  of  1806,  and  the  instructions  of  the 
secretary. 

The  board  are  directed  to  examine  all  the  unconfirmed  claims  re- 
maining in  the  office  of  the  recorder,  founded  upon  these  incomplete 
grants,  and  orders  of  survey ;  and  to  examine  them  upon  the  evidence 
already  furnished  by  the  claimants,  and  in  the  possession  of  the  gov- 
ernment; and  to  show  that  the  examinations  were  conducted  in  con- 
formity with  these  directions,  we  need  only  turn  to  the  reports  of  the 
board,  at  different  times,  to  the  commissioner  of  the  land-office,  and 
which  were  also  laid  before  congress.  It  will  there  be  seen  that  these 
private  surveys  are  invariably  used  as  a  part  of  the  evidence,  in  each 
case,  where  one  has  been  made,  for  the  purpose  of  giving  description 
and  locality  to  the  claim. 

The  concession  before  us  is  embraced  in  the  report  of  the  27th 
of  November,  1833,  as  No.  19.     It  contains  the  original  grant,  the 
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private  survey  of  February  27, 1806,  together  with  the  evidence  of 
several  witnesses  produced  by  Tillier,  the  assignee  and  claimant; 
and  among  others  a  witness  was  called  to  prove  the  handwriting  of 
the  governor  to  the  concession,  and  of  Mackay  to  the  plat  of  the  survey. 

We  have  said  that  the  act  of  1836  also  confirms  this  view  of 
the  case. 

The  2d  section  of  that  act  provides,  that  if  it  shall  be  found  that 
any  tract  confirmed,  or  part  thereof,  had  been  previously  located  by 
any  other  person  under  any  law  of  the  United  States,  or  had  been 
surveyed  and  sold  by  the  United  States,  the  confirmation  shall 
confer  no  title  to  such  lands  in  opposition  to  rights  acquired  by 
such  location  and  purchase;  but  the  individual  whose  claim  is 
confirmed  shall  be  permitted  to  locate  so  much  thereof  as 
[  *  337  ]  interferes  with  such  location  or  *  purchase  on  any  unappro- 
priated land  of  the  government  within  the  State. 

It  will  be  perceived  that  the  right  to  relocate  by  the  Spanish 
claimant  is  confined  to  the  case  of  an  interfering  location  or  purchase 
of  the  whole  or  a  part  of  the  tract  of  land  confirmed,  omitting  alto- 
gether to  make  provision  for  the  case  of  a  confirmation  of  an  unlo- 
cated  concession  or  order  of  survey.  If  the  argument,  therefore,  is 
well  founded,  that  these  surveys  are  a  nullity,  and  incapable  of  giving 
description  and  locality  to  the  claim,  congress  have  not  yet  provided 
for  one  half  of  them  under  the  act  of  1836 ;  and  further  legislation 
will  be  necessary  to  carry  into  efiect  their  dear  intention,  as  declared 
in  the  act  of  1832.  We  cannot  think  they  are  chargeable  with  any 
such  omission  or  oversight,  or  that  a  proper  interpretation  of  their 
acts  leads  to  such  a  conclusion ;  but  the  contrary. 

Our  conclusion,  therefore,  is  that  the  private  survey  by  Mackay  in 
1806,  of  the  800  arpens  granted  to  Benito  Vasquez  by  the  Spanish 
governor,  February  17, 1800,  of  which  Tillier  was  the  assignee,  and 
which  was  filed  in  the  recorder's  office  under  the  act  of  1805,  de- 
signated and'located  the  grant  so  as  to  give  effect  and  operation  to 
the  act  of  1811,  reserving  the  premises  firom  sale,  which  reservation 
was  continued  down  by  subsequent  acts  to  1829. 

It  has  been  argued,  that  the  act  of  1836  confirms  only  the  Spanish 
concession  in  the  abstract,  without  regard  to  the  plat  of  survey  or 
claimant^  if  an  assignee  of  the  grant.  The  act  provides,  that  the 
decisions  in  favor  of  land  claimants  made  by  the  recorder  and  the 
commissioners,  under  the  act  of  1832  and  the  supplemental  act  of 
1833,1  as  entered  in  the  transcript  of  decisions  transmitted  by  the 
commissioners  to  the  commissioner  of  the  land-office,  and  by  him 
laid  before  congress,  be,  and  the  same  are  hereby,  confirmed. 

1  4  Stats,  ftt  Large,  661. 
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Now,  the  transcript  of  these  decisions  embraced,  as  required  by  the 
act  of  1832j  the  date  and  quantity  of  each  claim,  and  the  evidence 
upon  which  each  depended,  together  with  the  authority  under  which 
it  was  granted.  The  claimant  was  the  party  who  had  filed  the 
•claim  in  the  office  of  the  recorder,  and  had  prosecuted  it  before  the 
board  of  commissioners.  His  name,  of  course,  appeared,  Rudolph 
Tillier,  in  the  case  before  us.  He  represented  the  interest  of  one  of 
the  sons  of  Benito  Vasquez,  in  quantity  eight  hundred  arpens. 
There  were  four  other  sons,  each  of  whom  was  entitled  to  the  same 
quantity.  Tillier  procured  the  private  survey  of  his  share,  and  filed 
his  separate  claim  for  that  amount,  together  with  the  conveyance 
firom  the  original  grantee,  and,  under  these  circumstances, 
it  is  insisted  *  that,  upon  the  true  construction  of  the  act,  [  *  338  ] 
the  confirmation  was  in  favor  of  the  son,  and  not  of  the  as- 
signee. 

It  is  certainly  difficult  to  perceive  what  right  or  claim  the  son 
had,  either  before  the  commissioners  or  congress,  to  be  confirmed. 
Having  parted  with  all  his  interest,  he  had  neither  land  nor  claim, 
nor  was  he  a  claimant ;  as  that  term  is  regarded  as  applicable  to 
those  only  in  whose  name  the  claim  was  filed  with  the  recorder,  un- 
der the  act  of  1805.  By  that  act,  every  person  claiming  lands,  &c., 
by  virtue  of  any  incomplete  grant,  &c.,  shall  deliver  to  the  recorder  a 
notice,  &c.,  of  the  nature  and  extent  of  his  claim;  and  also,  the  grant, 
order  of  survey,  deed,  conveyance,  or  other  written  evidence  of  his 
claim,  to  be  recorded :  providing  at  the  same  time,  in  the  case  of  a 
complete  grant,  that  the  claimant  need  only  record  the  original  grant, 
together  with  the  order  of  survey  and  plat ;  all  other  conveyances  and 
deeds  to  be  deposited  with  the  recorder,  thereby  making  a  distinction 
between  the  two  cases,  as  it  respects  the  derivative  title ;  and,  in  both, 
clearly  contemplating  that  the  assignee  might  be  a  claimant. 

This  is  the  view  taken  of  the  question  in  the  case  of  Strother  v. 
Lucas,  on  each  occasion  when  it  was  before  this  court  6  Pet  772 ; 
12  ibid.  458.  It  was  there  held  that  the  confinnation  was  to  be  deemed 
to  be  in  favor  of  the  person  claiming  it  The  construction  has  en- 
tered into  the  usage  and  practice  of  the  land-office,  as  may  be  seen 
by  the  instructions  firom  that  office  and  the  opinion  of  the  attorney- 
general  on  the  subject    2  Land  Laws,  747,  752,  and  1043. 

As  it  respects  the  branch  of  the  argument,  that  the  confirmation 
was  irrespective  of  the  location  of  the  tract  by  the  private  survey 
of  Mackay,  we  refer  to  the  view  we  have  already  taken  of  that 
question,  without  any  further  remark. 

It  has  also  been  argued,  that  Tillier  put  on  file  in  the  recorder's 
officx;,  at  the  time  of  giving  notice  of  his  claim,  two  plats  of  the  tract 
VOL.  XVII.  52 
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of  land  claimed,  each  embracing  different  parcels ;  and  that  the  nn- 
certainty,  as  it  respects  the  parcel  claimed  under  the  concession,  takes 
the  case  out  of  the  reservation  from  sale  under  the  act  of  1811. 

The  case  shows  that  there  were  two  plats  protracted  upon  the  same 
sheet  of  paper  on  the  files  of  the  office,  covering  different  parcels ; 
and  that  the  name  of  the  claimant  was  written  at  full  length  on  the 
face  of  one  of  them ;  that  but  one  was  before  the  commissioners, 
-and  that  corresponding  to  the  one  on  file  with  bis  name  upon  it;  thai 
this  one  includes  the  premises  in  question ;  the  other  does  not 

When  this  second  plat  was  protracted  upon  the  same 
[  *  339  ]  sheet  *  of  paper,  or  how  it  came  on  the  fiiles  of  the  office,  on 
whether  Tillier  was  in  any  way  connected  with  it,  are  mat- 
ters unexplained  at  the  trial,  and  left  altogether  to  conjectore.  The 
connection  is  but  an  inference  from  the  fact  that  it  has  been  found 
on  the  same  piece  of  paper  on  which  his  was  protracted ;  but,  as  his 
was  marked,  and  identified  with  his  name,  and  that  too  in  connec- 
tion with  his  claim  to  the  tract,  also  on  file,  we  do  not  perceive  that 
any  one  could  be  misled  who  might  resort  to  the  office  for  the  pur- 
pose of  ascertaining  the  land  thus  intended  to  be  appropriated ;  and 
as  it  respects  the  proceedings  before  the  commissioners,  also  on  the 
files  of  the  office,  none  of  the  objections  taken  existed  in  point  of 
fact 

It  has  been  supposed  that  this  case  is  distinguishable  from  the  case 
of  Stoddard  v.  Chambers,  2  How.  284,  on  the  ground  that  there  the 
concession  was  confirmed,  in  terms,  according  to  the  survey.  If  the 
view  we  have  taken  of  these  private  surveys  be  correct,  the  difference 
at  once  disappears.  But  with  reference  more  particularly  to  the 
objection,  it  is  to  be  observed,  that  in  the  report  of  the  commissioners 
under  date  of  27th  November,  1833,  which  included  one  hundred  and 
forty-two  claims,  of  which  the  present  case  is  one,  the  form  of  their 
decision  as  expressed,  in  respect  to  these  imperfect  grants,  is  uni- 
formly in  the  words  here  used. 

In  the  report  of  the  board  in  1835,  in  which  the  confirmation  of 
the  claim  in  Stoddard  v.  Chambers  is  included,  a  change  of  persons 
having  taken  place  in  the  commission,  a  different  and  more  particular 
form  of  expression  was  adopted.  They  usually,  confirmed  according 
to  the  survey,  or  according  to  the  possession,  or  a  given  number  of 
arpens,  as  the  case  might  be. 

In  cases  where  the  report  recommends  the  confirmation  of  the 
claim  according  to  the  survey,  the  effect  of  the  confirmation  under  the 
act  of  1836  is,  probably,  to  conclude  the  government;  so  that  an  enor 
in  the  private  survey  cannot  be  corrected  on  a  resurvey  of  the  tract. 
When  recommended  in  the  general  form  of  the  present  case,  any 
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such  error  may  be  corrected,  agreeably  to  the-  intention  of  congrees  in 
declaring,  as  they  did,  in  the  act  of  1806,  that  these  surveys  should 
be  regarded  only  as  private  surveys.  This  is  the  distinction  made  at 
the  land-ojBice,  founded  upon  the  opinion  of  the  attorney-general ; 
and  is,  we  think,  the  only  one  between  the  two  cases. 

It  was  also  suggested,  on  the  argument,  that  the  cases  of  Mackay 
V.  Dillon,  and  Les  Bois  v.  Brameil,  4  How.  421,  449,  contained 
principles  in  support  of  the  defence  in  this  case.  We  have  examined 
them  attentively,  and  find  nothing  decided  there  in  conflict  with  the 
views  expressed  in  this  case. 

*  In  the  former,  the  question  was  between  a  confirmed  [  *  340  ] 
Spanish  grant  and  the  commons  of  the  city  of  St.  Louis, 
under  which  the  defendant  held ;  and  which  had  been,  also  confirmed 
by  the  act  of  1812.^  There  had  been  a  private  survey  of  the  com- 
mons by  Mackay  in  1806,  and  in  which  he  had  at  the  same  time 
marked  the  boundaries  of  his  own  lot  His  claim  was  confirmed 
under  the  act  of  1836 ;  the  claim  to  the  commons,  as  we  have  seen, 
in  1812 ;  the  latter  therefore,  holding  the  elder  title.  But  the  con- 
firmation of  the  commons  was  very  special,  the  act  declaring  that  all 
the  rights,  titles,  and  claims  to  town  or  village  lots,  out  lots,  common 
field  lots,  and  commons,  in,  adjoining,  and  belonging  to  the  several 
towns  or  villages,  including  St.  Louis,  which  lots  have  been  inhabited, 
cultivated,  or  possessed  prior  to  the  20th  of  December,  1803,  shall  be, 
and  the  same  are  hereby,  confirmed  to  the  inhabitants  of  the  respec- 
tive towns  or  villages,  &c. ;  and  making  it  the  duty  of  the  principal 
deputy  surveyor,  as  soon  as  may  be,  to  survey  and  mark,  where  the 
same  had  not  already  been  done  according  to  law,  the  out  boundary 
lines  of  the  several  towns  and  villages,  so  as  to  include  the  out  lots, 
common  field  lots,  and  commons  thereto  respectively  belonging. 

The  act  of  1831,  4  Stats,  at  Large,  435,  has  no  bearing  upon  the 
question  of  boundary. 

The  question  of  boundary  being  left  at  large  by  the  very  special 
terms  of  the  act  of  confirmation,  a  great  deal  of  evidence  was  given 
on  the  trial  for  the  purpose  of  ascertaining  the  limits  of  these  lots,  out 
lots,  common  field  lots,  and  commons  in  and  adjoining  the  town.  But 
the  court,  in  submitting  the  case  to  the  jury,  instructed  them,  virtually, 
that  the  boundary  and  extent  of  the  commons  were  to  be  determined 
by  the  private  survey  of  Mackay  in  1806 ;  an  error  that  was  obvious, 
whether  we  regard  the  terms  of  the  act  of  confirmation,  or  the  nature 
and  effect  of  the  survey ;  and  for  which  the  new  trial  was  granted. 

There  is  nothing  in  the  oth^  case  bearing  upon  the  question 

1  2  Stats,  ftt  Lai^  748. 
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except  that  the  second  instniction  given  and  approved  favors  the 
vievtrs  expressed  in  the  case  before  us. 

The  case  of  Jourdan  v.  Barrett,  4  How.  169,  was  also  referred  to 
as  bearing  upon  the  question.  The  case  involved  the  right  to  back 
lands  on  the  Mississippi  River  between  front  proprietors ;  and  an 
attempt  was  made  by  the  defendant  to  conclude  the  right  by  the 
effect  of  a  private  survey,  which  was  properly  denied  by  the  court. 
The  case  has  no  application  to  the  present  one.  No  such  effect  is 
claimed  for  the  survey,  and  all  that  is  contended  for  in 
[  *  341  ]  respect  to  it  is  derived  from  acts  of  *  congress,  and  applies 
only  to  the  class  of  cases  in  question.  The  effect  depends 
upon  the  construction  of  these  acts. 

Upon  the  whole,  after  the  most  careful  consideration  that  we  have 
been  able  to  bestow  upon  the  case,  the  conclusions  at  which  we  have 
arrived  are:  — 

1.  That  the  private  survey  by  Mackay,  on  the  27th  of  February, 
1806,  of  the  800  arpens  granted  to  Benito  Vasquez,  of  whom  Tillier 
was  the  assignee,  and  which  was  filed  in  the  recorder's  office  with 
his  claim,  imder  the  act  of  the  2d  of  March,  1805,  designated  and 
located  the  grant,  so  as  to  give  effect  and  operation  to  the  act  of 
1811,  reserving  the  premises  in  question  from  sale. 

2.  That  the  title  was  confirmed  to  Tillier  the  assignee,  as  claimant, 
under  the  act  of  1836. 

3.  That  the  location  of  the  New  Madrid  certificate  in  1816,  under 
which  the  defendant  holds,  was  inoperative  and  void,  as  has  already 
been  decided  in  the  case  of  Stoddard  v.  Chambers,  heretofore  refeired 
to. 

It  follows,  therefore,  that  the  plaintiff,  deriving  title  under  Tillier, 
the  confirmee,  has  an  elder  and  better  title,  as  was  decided  by  ibe 
court  below. 

For  these  reasons,  we  are  of  opinion  that  the  judgment  of  the  court 
should  be  affirmed.     . 

M'Lean,  J.,  dissented. 

In  my  judgment,  thb  case  is  not  within  the  decision  of  the  case  of 
Stoddard  v.  Chambers,  2  How.  284.  In  that  case,  the  claim  was 
confirmed  ''  to  the  said  Mordecai  Bell  or  his  legal  representatives, 
according  to  the  survey.''  But  in  this  case,  the  claim  was  confirmed 
<'  according  to  the  concession."  Now,  until  a  concession  is  located, 
it  can  give  no  claim  to  any  specific  tract  of  land,  and  consequently 
cannot  come  within  the  reservation  of  any  of  the  acts  of  congress. 
And  the  main  question  in  the  case  was,  whether  there  was  such  a 
survey  or  designation  of  this  concession  as  to  bring  it  within  the 
above  acts. 
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The  first  board  of  commissioners,  who  acted  on  this  claim  in 
1806  and  in  1810,  rejected  it  As  appears  from  their  record,  the  con- 
cession only  was  before  the  board  when  they  finally  acted  upon  the 
subject  But  a  new  and  more  favorable  board  was  constituted  in 
1832,  and  it  appears  from  their  record,  that  on  the  9th  of  October  in 
that  year,  ^^  the  sons  of  Vasquez,  Benito,  Antoine,  Hypolite,  Joseph, 
and  Pierre  Vasquez,  claiming  800  arpens  each  under  a  concession 
dated  17th  of  February,  1800,  was  presented.  Also  a  plat  of  survey 
dated  7th  February,  1806,  of  800  arpens."  "  Pascal  Cerr^, 
being  duly  sworn,  *  saith,  that  the  signature  to  the  conces-  [  *  342  ] 
sion  is  in  the  handwriting  of  Delassus ;  that  the  signatures 
to  the  survey  are  in  the  handwritings  of  Mackay  and  Antoine 
Soulard." 

On  the  2d  of  November,  1833,  the  board  again  met,  and  their 
record  states  that  ^  the  sons  of  Vasquez,  each  claiming  800  arpens 
of  land  under  a  concession  from  Charles  Dehault  Delassus ; "  and 
that  '^  they  can  see  no  cause  for  entertaining  the  idea  tbat  the  said 
concession  was  not  issued  at  the  time  it  bears  date,  as  intimated  in 
the  minutes  of  the  former  commissioners."  And  they  <<  are  unani- 
mously of  opinion,  that  this  claim  ought  to  be  confiirmed  to  the  said 
Benito,  Antoine,  Hypolite,  Joseph,  and  Pierre  Vasquez,  or  their  legal 
representatives,  according  to  the  concession." 

On  the  11th  of  February,  1806,  Benito  conveyed  to  Rudolph 
Tillier  his  "right,  title,  and  interest,  claim  and  pretension  and 
demand,  in  and  to  a  certain  tract  of  land  not  yet  located  or  surveyed." 
And  Tillier  says :  ^  I  do  hereby  assign,  transfer,  sell,  and  set  over, 
unto  Clement  B.  Penrose,  all  my  right,  title,  interest,  property,  claim, 
and  demand  of,  in  and  to  a  certain  concession  purchased  of  Benito 
Vasquez,  and  assigned  to  me  on  the  11th  of  February,  1806,  and  plat 
of  survey  made  for  me,  and  dated  27th  February,  1806,  for  value 
received."  This  assignment  bears  no  date,  but  it  was  acknowledged 
the  aist  of  October,  1818. 

Frederic  R.  Conway,  a  witness  for  plaintiff,  testified  that  he  was 
one  of  the  late  board  of  commissioners  that  confirmed  this  claim; 
that  the  said  original  survey  of  Mackay,  given  in  evidence  by  plain- 
tiff, was  the  plat  that  Tillier  claimed  by,  as  he  understood  it ;  and 
that  no  other  survey  was  exhibited  to  the  commissioners,  so  far  as  he 
remembered,  connected  with  this  claim;  that  the  survey  was  not 
noted  in  the  tabular  statement  contained  in  the  proceedings  of  said 
board,  which  omission,  he  thought,  was  by  the  mistake  of  the  clerk. 

The  following  certificates  of  surveys  were  given  in  evidence,  one 
by  the  plaintiff  and  the  other  by  the  defendant :  ''  I  do  certify  that 
the  above  plat  represents  800  arpens  of  land,  French  measure,  situated 
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in  the  district  of  St.  Louis,  Louisiana  territory,  and  surveyed  by  me 
at  the  request  of  the  proprietor,  who  claims  the  same  by  virtue  of  a 
Spanish  grant  Given  under  my  hand  at  St.  Louis,  the  27th  day  of 
February,  1806.  Signed,  James  Mackay.  Received  for  record,  St 
Louis,  the  27th  of  February,  1806.  Signed,  Antoine  Soulaid, 
surveyor-general  of  Louisiana.'' 

The  other  certificate  is  in  the  same  words.  These  plats  and 
certificates  were  recorded  by  the  recorder  of  land  titles  on 
[  *  343  ]  the  •  same  page.  It  was  proved  that  one  of  these  surveys 
covered  the  land  in  controversy,  and  that  the  other  did  not 
The  name  of  Tillier  was  written  on  one  of  the  plats,  but  by  whom, 
at  what  time,  and  under  what  circumstances,  does  not  appear.  From 
the  loose  manner  in  which  the  recorder's  office  and  the  papers  con- 
nected with  it  seem  to  have  been  kept,  and  the  ready  access  to  them 
by  all  parties,  it  would  be  a  dangerous  principle  of  evidence,  to  con- 
sider the  simple  indorsement  of  a  name  on  a  plat  as  identifying  the 
owner  of  the  land.  And  especially  where  tiie  surveyor  nowhere 
states  for  whom  the  survey  was  made. 

The  court  instructed  the  jury,  '^  that  the  land  included  in  the  survey 
given  in  evidence,  and  which  was  made  for  Rudolph  Tillier,  assignee 
of  Benito  Yasquez,  on  the  27th  of  February,  1806,  by  James  Mackay, 
and  which  was  officially  resurveyed  in  conformity  to  the  act  of  con- 
gress of  the  4th  of  July,  1836,  and  which  resurvey  is  numbered  3,061, 
and  was  approved  by  Joseph  C.  Brown  on  the  29th  of  March,  1842, 
Was  reserved  from  location  and  sale  at  the  time  McNight  and  Brady's 
location  under  .a  New  Madrid  claim,  was  made,  and  therefore  the 
location  under  said  claim  is  invalid,  as  against  the  title  of  said 
Vasquez,"  &c. 

Among  the  instructions  prayed  for  by  the  defendant,  which  the 
court  refused  to  give,  was  the  following :  5.  '^  If  the  jury  find  from 
the  evidence  that  Rudolph  Tillier,  under  whom  the  plaintiff  in  this 
case  claims  the  land  in  question,  filed  his  claim  with  the  re<9order 
of  land  titles,  and,  as  a  part  of  the  evidence  of  his  claim,  filed  two 
plats  of  the  land  claimed,  one  of  which  plats  would  embrace  the  land 
now  in  the  defendant's  possession,  and  the  other  would  not  embrace 
that  land,  then  there  is  no  reservation  of  the  land  in  the  defendant's 
possession  from  sale,  which  would  prevent  the  location  of  the  land 
in  question,  under  the  certificate  in  favor  of  John  Brooks  or  his  legal 
representatives." 

The  deposition  of  C!onway,  one  of  the  commissioners  who  con- 
firmed this  concession,  was  introduced  to  supply  a  defect  in  the 
record.  He  states  that  the  original  survey  of  Mackay,  which  Tillier 
daimed  by,  was  before  the  commissioners,  and  no  other  plat,  so  fyat 
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as  he  can  remember.  Now,  if  this  evidence  was  admissible,  it  was 
for  the  consideration  of  the  jury.  It  was  intended  to  correct  the 
record,  and  show  that  the  survey  was  acted  upon  by  the  commission- 
ers, although  no  entry  was  made  of  it  by  the  derk  in  the  tabular 
statement.  It  may  well  be  doubted  whether  parol  evidence  was  ad- 
missible for  this  purpose,  especially  after  the  lapse  of  some 
fourteen  years.  In  a  *  matter  involving  title  to  real  estate,  [  *  344  ] 
parol  evidence  cannot  be  heard  to  correct  the  record  which 
the  commissioners  were  required  to  keep  of  their  proceedings. 

As  the  evidence  was  heard,  and  does  not  appear  to  have  been  over- 
ruled or  withdrawn  from  the  jury,  it  was  their  province  to  act  upon 
it.  But  by  the  instruction  given,  there  was  nothing  left  for  the  jury 
to  decide.  They  were  instructed  that  the  claim  of  the  plaintiff  was 
reserved  from  location  and  s€de  when  the  New  Madrid  location  was 
made,  and  consequently  the  latter  was  void.  This  ruled  the  whole 
case. 

K  the  statement  of  Conway  were  not  admissible,  there  was  no 
evidence  to  show  that  any  survey  was  before  the  commissioners  at 
the  time  they  confirmed  the  concession.  And  it  is  certain  that  no 
entry  was  made  upon  their  record  to  show  a  sanction  of  any  survey. 
It  does  appear  that  a  survey  of  the  concession  was  before  the  commis- 
sioners who  rejected  the  claim  in  1806.  And  it  also  appears  that  on 
the  9th  of  October,  1832, "  a  plat  of  survey  dated  7th  February,  1806, 
of  800  arpens,  was  before  the  new  commissioners.  But  on  the  2d 
of  November,  1833,  when  the  concession  was  confirmed,  no  survey 
appears  to  have  been  before  them,  and  they  refer  to  none. 

If  the  two  surveys  made  by  Mackay  of  800  arpens  each,  "  for  the 
proprietor,"  were  admitted  to  have  been  made  at  the  instance  of 
Tillier,  it  leaves  the  location  of  the  concession  uncertain.  Both  sur- 
veys were  executed  on  the  same  day,  and  were  recorded  on  the  same 
page. .  Under  Timer's  right,  he  could  survey  only  800  arpens ;  and  if 
he  surveyed  two  tracts  each  of  that  quantity,  it  was  a  fraud  upon 
the  public.  Under  the  acts  of  congress,  no  tract  of  land  was  reserved 
as  a  Spanish  claim,  which  was  not  surveyed  or  so  specifically  desig- 
nated as  to  show  with  reasonable  certainty  its  boundaries.  There  is 
nothing  on  the  record  or  in  the  parol  proof  to  show  which  of  the 
plats,  if  either,  was  made  at  the  instance  of  Tillier.  Both  surveys 
were  made  ^  for  the  proprietor,"  and  as  they  bear  the  same  date,  it 
may  be  presumed  they  were  made  for  the  same  person.  But  whether 
this  be  so  or  not,  they  present  a  state  of  uncertainty  which  is  fatal 
to  the  Spanish  claim.  The  mere  name  of  Tillier,  on  one  of  the 
plats,  without  explanation,  is  no  proof  of  its  identity.  An  entry  on 
the  record  to  identify  the  survey  would  have  been  sufficient.    In  the 
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absence  of  such  evidence,  the  survey  made  or  approved  by  Joseph 
C.  Brown  in  1842,  does  not  supply  the  defect  He  must  have  acted 
arbitrarily,  or  from  circumstances  which  existed  at  the  time  he  acted. 
There  was  nothing  to  guide  him  as  to  the  true  survey  at  the  time  the 

New  Madrid  location  was  made.  And  that  was  the  period 
[  *345  ]  *  of  time  to  which  the  facts  must  apply,  and  the  reservation 

of  the  Spanish  claim  be  shown  to  have  been  made.  The 
two  surveys  then  existed  and  were  on  the  record,  and  if  neither  was 
specially  designated  as  Timer's  claim,  there  was  no  location  of  it 
within  the  reservation  act  He  could  not  claim  both  surveys,  and  as 
there  was  nothing  on  record  to  guide  the  New  Madrid  claimant  in 
his  location,  he  cannot  be  chargeable  with  notice. 

Under  these  circumstances,  I  think  the  court  erred  in  its  instruc- 
tion to  the  jury,  that  the  Spanish  claim  was  reserved  from  sale,  and 
that  the  New  Madrid  location  was  void.  I  think,  for  this  error,  the 
judgment  should  be  reversed. 

8  H.  298;  10  H.  848;  17  H.  542;  18  H.  409 ;  19  H.  884 ;  21  H.  294;  24  H.  862; 

IB.  179;  2Wal.  605. 


Adam  L.  Mills,  Plaintiff  in  Error,  v.  Simeon  Stoddard,  a  Citizen 
of  Indiana,  Curtis  Stoddard  and  Daniel  Stoddard,  Citizens 
of  Ohio,  Joseph  Bunnell  and  Lucy  Bunnell,  his  Wife,  Citizens 
of  New  York,  Jonas  Foster  and  Lavinia  Foster,  his  Wife, 
Citizens  of  Ohio,  Lucy  Hoxie,  a  Citizen  of  New  York,  Daniel 
Morgan  and  Arva  Morgan,  his  Wife,  Citizens  of  New  York, 
Defendants  in  Error. 

8  H.  345. 

Stoddard  v.  Chambers,  2  How.  285,  and  the  title  inrolved  therein,  some  now  facts  being  imro> 

dnced,  re&camined  and  aflSrmed. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 

Missouri. 

■ 

Benton  and  OamblCj  {or  the  plaintiSl 
Ewing^  contra. 

[  •  361  ]       *  M' Lie  AN,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  brought  an  action  of  ejectment  in  the  circuit 
court,  to  recover  three  hundred  and  fifty  arpens  of  land  in  the  neighbor- 
hood of  St.  Louis,  which  they  claim  under  a  concession  maide  by 
the  Spanish  government,  in  1800,  to  Mordecai  Bell.  Bell  conveyed 
his  right  to  James  Mackay  on  the  20th  of  May,  1804,  and  on  the 
20th  of   September,  1805,  Mackay  conveyed  the  same  to   Amos 
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Stoddard,  the  ancestor  of  the  plaintiffii.  A  plat  and  certificate  of 
the  survey  were  certified  and  recorded  by  Antoine  Soulard,  as  sur- 
veyor general,  the  20th  of  January,  1806. 

On  the  29th  of  June,  1808,  the  above  papers  were  filed  with  the 
recorder  of  land  titles  for  the  district  of  St  Louis.  The  claim  was 
duly  presented  to  the  board  of  commissioners,  under  the  acts  of 
congress,  and  rejected  on  the  10th  of  October,  1811 ;  but  afterwards 
on  the  8th  of  June,  1835,  a  new  board  decided  that  three  hundred 
and  fifty  arpens  of  land  ^<  ought  to  be  confirmed  to  the  said  Morde- 
cai  Bell,  or  his  legal  representatives,  according  to  the  survey  on 
record."  On  the  4th  of  July,  1836,  an  act  of  congress  ^  was  passed, 
confirming  the  decision  of  the  commissioners.  The  land 
was  surveyed  as  confirmed.  The  *  defendant  admitted  [  *  362  ] 
that  he  was  in  possession  of  forty  acres  of  the  land  claimed 
at  the  commencement  of  the  suit 

The  title  of  the  defendant  was  founded  on  an  entry  made  by 
Peltier  of  one  hundred  and  sixty  acres  of  land,  by  virtue  of  a  New 
Madrid  certificate,  on  the  24th  of  October,  1816.  A  survey  of  the 
entry  was  made  in  March,  1818,  and  a  patent  to  Peltier  was  issued 
on  the  16th  of  July,  1832.  Possession  has  been  held  of  the  forty 
acres  claimed  by  the  defendant,  and  by  those  under  whom  he  claims, 
since  1819.     This  title  was  conveyed  to  the  defendant 

The  township  in  which  this  land  is  situated,  was  surveyed  by  the 
United  States  in  1817, 1818,  and  1819,  and  v^as  examined  in  1822. 
In  1823,  the  proclamation  of  the  President,  published  at  St  Louis, 
directed  the  lands  in  the  above  township  to  be  ofiered  at  public 
sale. 

This  title,  with  but  little  variation  of  facts,  was  asserted  by  the 
plaintiffs,  and  duly  considered  by  this  court,  in  the  case  of  Stoddard's 
Heirs  v.  Chambers,  2  How.  284.  And  the  court  held  the  title  to  be 
valid  against  that  which  is  now  set  up  by  the  defendant.  In  the 
case  of  Barry  v.  Gramble,  3  How.  53,  that  decision  was  sanctioned. 
But  the  counsel  for  the  defendant,  having  brought  the  same  title 
before  us  in  this  case,  have  requested  a  reexamination  of  the  points 
ruled  in  the  case  of  Chambers.  We  will  briefly  refer  to  the  points 
now  made,  and  to  the  new  facts  proved,  on  which  this  application  is 
founded. 

The  court  instructed  the  jury,  ^  that  the  land  included  in  the  sur- 
vey given  in  evidence,  made  for  Amos  Stoddard  on  the  21st  of 
January,  1806,  by  James  Mackay,  No.  42,  was  reserved  firom  location 
and  sale  at  the  time  Peltier's  location  was  made,  and  ako  at  the 
time  his  patent  issued ;  and,  therefore,  both  the  location  and  patent 

^5  StatB.  at  Large,  126. 
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are  invalid,  as  against  the  title  of  Amos  Stoddard,  or  those  claiming 
through  him,  to  the  extent  that  the  two  claims  cover  the  same  land 
And  that  the  land  included  in  Mackay's  survey  aforesaid,  is  the  land 
confirmed  to  Amos  Stoddard,  or  to  his  heirs,  by  the  act  of  congress 
of  July  4, 1836,"  &c. 

It  is  objected  that  the  concession  granted  to  Mordecai  Bell  shoula 
have  been  located  at  St.  Andre,  and  not  in  the  vicinity  of  St.  Loais. 
In  his  petition  to  the  lieutenant-governor  of  upper  Iionisiana,  he 
states,  '^  with  the  consent  of  your  predecessor,  he  came  over  to  this 
side  [of  the  Mississippi],  where  he  has  selected  a  piece  of  land  in 
his  majesty's  domain,  on  the  south  side  of  the  Missouri.  This  being 
considered,  he  supplicates  you  to  have  the  goodness  to  grant  him,  at 
the  same  place,  for  the  support  of  his  family,  three  hundred 
[  •  363  ]  and  fifty  arpens  *  of  land  in  superficie.*'  This  bears  date 
21st  January,^  1800 ;  and  on  the  29th  of  the  same  month 
the  lieutenant-governor  responds :  '*  In  consequence  of  the  informa- 
tion of  the  commandant  of  SI.  Andre,  Don  Santiago  Mackay,  I  do 
grant  to  the  petitioner  the  tract  of  land  of  three  hundred  and  fifty 
arpens  in  superficie,"  &c. ;  '^  in  the  place  indicated." 

St.  Andre,  the  place  of  Bell's  residence,  is  situated  on  the  sontii 
side  of  the  Missouri  River,  about  thirly  miles  from  St.  Louis.  Pascal 
L.  Cerre,  a  witness,  states  that  Bell  resided  in  the  neighborhood  of 
St.  Andre  several  years,  and  was  engaged  in  hunting,  drinking,  and 
playing  cards,  and  led  a  sort  of  vagabond  life ;  that  his  petition,  ex- 
cept the  mark  of  the  signature  of  Bell,  was  in  the  handwriting  of 
Mackay.  And  Bell,  being  sworn  as  a  witness,  says  he  never  applied 
for  a  concession,  nor  was  there,  to  his  Icnowledge,  any  grant  made  to 
him.  That  Mackay  told  him  he  had  a  head  right  which  he,  Mackay, 
wished  to  obtain,  and  which  the  witness  exchanged  with  him  for  a 
tract  of  land  near  St.  Andre. 

Instead  of  the  word  ^  Mississippi,"  included  in  brackets  in  the 
petition  of  Bell,  it  seems  the  letters  M.  R.  S.  were  used,  which  one 
of  the  witnesses  considers  "  as  put  for  Majeste  Rive  Sud ;  '*  and  Mil- 
burn,  a  surveyor,  says,  that  he  should  have  surveyed  the  concession 
on  the  south  bank  of  the  Missouri  River,  if  not  otherwise  directed. 
In  opposition  to  this  view,  the  words  of  the  petitioner  are  relied  on, 
"  that  with  the  consent  of  your  predecessor,  he  came  over  to  this  side 
of  the  M.  R  SV  which  could  only  have  meant  the  Mississippi  River, 
that  river  being  the  eastern  limit  of  Louisiana,  which  extended  far 
north  of  the  Missouri.  That  to  cross  the  Missouri  River,  the  '^  leave 
of  his  predecessor"  could  not  have  been  asked,  as  it  was  unnecessary. 

Whatever  doubts  this  evidence  may  have  created,  as  to  the  loca** 
tion  of  Bell's  concession,  had  it  been  laid  before  the  commissioners 
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who  acted  upon  the  claim,  it  is  now  too  late  to  affect  the  title  under 
it.  In  regard  to  the  statement  of  Bell,  his  conveyance  of  the  land  in 
controversy  to  Mackay  shows,  at  least  the  inaccuracy  of  his  memory. 
But  the  survey  of  the  concession  in  1806,  as  now  claimed,  which 
survey  was  recorded  and  expressly  confirmed  by  the  commissioners  on 
the  8th  of  June,  1835,  is  a  sufficient  answer  to  the  above  objection. 
The  survey  was  a  private  one,  and  consequently  was  of  no  author- 
ity except  to  designate  the  locality  and  extent  of  the  claim,  until 
sanctioned  by  the  commissioners.  By  the  act  of  the  21st  of  April, 
1806,^  they  were  authorized  to  direct  such  surveys  as  they  may  think 
necessary  for  the  purpose  of  deciding  on  claims  presented 
for  their  decision ;  and  under  this  power  they  had  a  *  right  [  *  364  ] 
to  adopt  private  surveys  of  claims,  if  accurately  executed. 
This  was  in  pursuance  of  the  instructions  of  the  secretary  of  the 
treasury. 

The  great  question  in  the  case  is,  whether  the  land  in  controversy 
was  subject  to  be  appropriated  by  a  New  Madrid  >^'^irant  on  the 
20th  of  October,  1826,  when  Peltier  made  his  location. 

Under  various  acts  of  congress  up  to  the  26th  of  May,  1829, 
Spanish  or  French  titles  which  had  been  duly  filed  by  the  recorder 
of  land  titles  were  reserved  firom  sale.  Those  acts  are  referred  to  in 
the  case  of  Stoddard  v.  Chambers,  2  How.  284.  At  that  period  cdl 
claims  which  had  not  received  the  sanction  of  the  government  were 
barred.  On  the  9th  of  July,  1832,^  an  act  was  passed  ^'  for  the  fined 
adjustment  of  land  titles  in  Missouri,"  which  provided  that  the  re- 
corder of  land  titles,  with  two  commissioners  to  be  appointed,  should 
examine  all  the  unconfirmed  claims  to  land  in  Missouri,  which  had 
heretofore  been  filed  in  the  office  of  the  ssdd  recorder,  according  to  law, 
founded  upon  any  French  or  Spanish  grant,  &c.,  issued  prior  to  the 
10th  of  March,  1804."  And  they  were  required  to  class  the  claims 
so  as  to  '*  state  in  the  first  class  what  claims,  in  their  opinion,  should 
in  fact  have  been  confirmed,  according  to  the  laws,  usages,  and  cus- 
toms of  the  Spanish  government,  and  the  practice  of  the  Spanish 
authorities  under  them ;  and  secondly,  what  claims,  in  their  opinion^ 
are  destitute  of  merit,  law,  or  equity."  And  after  the  report,  the 
lands  in  the  first  class  shall  continue  to  be  reserved  firom  sale  as  here- 
tofore, until  the  decision  of  congress  shall  be  made  against  them ;  but 
the  second  class  was  declared  to  be  subject  to  sale  as  other  public 
lands. 

This  act  reserved  firom  sale,  necessarily,  all  claims  which  had  been 
duly  filed,  until  the  final  report  of  the  commissioneni ;  and  those 
which  were  embraced  in  the  first  class,  until  congress  should  reject 

1  2  State,  at  Laxge,  891.  »4lb.566. 
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them.  In  the  case  of  Stoddard  v.  Chambers,  the  court  say,  in  refer- 
ence to  Peltier's  location :  "  It  was  made  on  land  not  liable  to  be 
thus  appropriated,  but  which  was  expressly  reserved ;  and  this  was 
the  case  when  the  patent  was  issued.  Had  the  entry  been  made,  or 
the  patent  been  issued,  after  the  26th  of  May,  1829,  when  the  reserva- 
tion ceased,  and  before  it  was  revived  by  the  act  of  1832,  the  title 
of  the  defendant  could  not  be  contested.  But  at  no  other  interval 
of  time,  from  the  location  of  Bell  until  its  confirmation  in  1836,  was 
the  land  claimed  by  him  liable  to  be  appropriated  in  satisfaction  of  a 
New  Madrid  warrant." 

The  defendants'  counsel  suppose,  that,  if  the  location  of  the  New 
Madrid  claim  was  void,  the  patent,  though  issued  within 
[  *  365  ]  •  the  time  above  stated,  could  have  conveyed  no  title.  The 
New  Madrid  location  was  void  because  it  interfered  with 
the  Spanish  title.  When  that  titie  was  barred  by  the  lapse  of  time, 
the  government,  by  issuing  of  a  patent,  would  have  sanctioned  the 
New  Madrid  claim,  and  no  one  could  have  contested  it,  —  as  be» 
tween  the  government  and  the  claimant  no  controversy  could  exist 
By  the  patent,  he  only  acquired  what  his  certificate  entitied  him  to. 
And  the  right  thus  made  complete,  could  not  have  been  affected  by 
any  subsequent  act  of  congress.  The  government  might  have  with- 
held the  patent,  on  the  ground  that  the  New  Madrid  certificate  had 
been  improperly  located ;  but  that  not  being  done,  the  patent  gave  an 
indisputable  titie.* 

It  is  insisted  that  the  New  Madrid  location^  if  made  on  lands  re- 
served from  sale  by  reason  of  the  Spanish  claim,  became  valid,  so 
soon  as  the  bar  was  complete  against  that  claim.  But  this  conse- 
quence would  not  seem  to  follow.  K,  during  the  bar,  no  act  was 
done  by  the  government  to  confirm  the  New  Madrid  claim,  nor  by 
the  claimant  to  perfect  his  titie,  a  removal  of  the  bar  would  not  pre- 
judice any  newly  acquired  right.  And  this  only  could  prevent  the 
renewal  of  the  reservation  by  congress.  By  such  a  renewal,  a  pref- 
erence was  given  to  the  Spanish  claim,  which  was  an  exercise  of 
legislative  discretion.  Congress  might  have  excepted  from  this  reser 
vation  lands  covered  by  New  Madrid  locations ;  but  this  not  having 
been  done,  the  Spanish  claim  was  revived,  and  placed  on  the  same 
footing  as  before  the  bar. 

It  is  insisted,  that,  as  Bell's  concession  was  surveyed  without 
authority,  it  was  no  notice  to  Peltier,  though  recorded.  The  act  of 
1806,  as  before  remarked,  authorized  the  commissioners  to  direct  such 
surveys  as  they  may  think  necessary  to  be  executed,  for  the  purpose 
of  deciding  on  claims  presented  for  their  decision  ;  but  where  a  pri- 
vate survey  had  been  made,  they  had  the  power  to  adopt  it,  as  was 
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done  in  this  case*  And  such  survey,  being  placed  upon  record  by 
the  recorder,  seems  to  have  been  a  reasonable  notice,  within  the  acts 
of  congress. 

But  it  is  contended,  that  the  proviso  in  the  act  of  1836,  which  con- 
firmed the  Spanish  and  French  claims  reported  by  the  commissioners, 
embraces  Peltier's  New  Madrid  location.  The  words  of  the  proviso 
are :  ^'  That  if  it  should  be  found  that  any  tract  confirmed,  or  any  part 
thereof,  had  been  previously  located  by  any  other  person  or  persons, 
under  any  law  of  the  United  States,  or  had  been  surveyed  or  sold 
by  the  United  States,  that  act  should  confer  no  title  on  such 
lands,  in  opposition  to  the  rights  acquired  by  such  location  or  pur- 
chase." 

*  In  the  case  of  Stoddard  v.  Chambers,  2  How.  284,  this  [  *  366  ] 
court  held,  that  ^  a  location  under  the  law  of  the  United 
States  "  must  be  "  in  conformity  with  it."  But  this,  it  is  insisted,  is 
not  the  true  construction  of  tiie  proviso.  That  "  under  the  law " 
does  not  mean,  ^*  in  pursuance  of  it,"  or  '^  in  conformity  with  it,"  but 
an  act  assumed  to  be  done  under  it 

The  word  '^ under"  has  a  great  variety  of  meanings.  But  the  sense  ' 
in  which  it  was  used  in  the  proviso  is,  "  subject  to  the  law."  We 
are  under  the  laws  of  the  United  States,  that  is,  we  are  subject  to 
those  laws.  We  live  under  a  certain  jurisdiction,  that  is,  we  are 
subject  to  it.  The  proviso  declares,  that  the  act  shall  not  confer  a 
title,  '<  in  opposition  to  the  rights  acquired  under  the  laws  of  the 
United  States."  This  would  seem  to  be  conclusive,  as  no  right  can 
be  acquired  under  a  law  which  is  not  in  pursuance  of  it.  If  the  New 
Madrid  location  was  made  in  violation  of  the  law,  it  ia  not  perceived 
how  any  right  could  be  acquired  under  it. 

The  judgment  of  the  circuit  court  is  affirmed* 

15  H.  525. 


Edmund  B.  Caldwell,  surviving  Partner  of  Jabies  Ltnd,  Jr.  and 
Company,  Plaintiff  in  Error,  v.  The  United  States. 

8  H.  366. 

Under  the  66th  section  of  the  collection  act  of  1799,  (1  Stata.  at  LargCi  677,)  the  forfeiton 
of  the  goods  does  not  take  effect,  until  the  United  States  have  made  an  election  to  take  th« 
goods  and  not  their  ralne. 

An  instmction  calculated  to  mislead  a  jnrf  is  erroneous. 

Wood  V.  The  United  States,  16  Pet.  342,  reexamined,  and  some  part  of  it  explained. 

Erbor  to  the  circnit  court  of  the  United  States  for  the  eastern  di»» 
trict  of  Pennsylvania.  The  instructions  examined  by  the  court  wei0 
as  follows :  — 

VOL.  XVII.  53 
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[  *  371  ]  *  5.  That  if  the  goods  seized  had  been  fairly  and  band  fide 
purchased  by  the  claimants,  without  any  knowledge  by  them 
of  their  being  liable  to  seizure  on  the  part  of  the  United  States,  and 
were,  at  the  time  of  the  seizure,  openly  exposed  by  them  for  sale  in 
their  store,  the  United  States  cannot  recover  under  the  66th  or  68th 
section  of  said  act  of  1799,  even  though  the  goods  had  been  firandu- 
lently  or  fiedsely  invoiced  or  entered,  provided  the  claimants  were  in 
no  way  parties  thereto. 

On  which  the  court  instructed  the  jury :  This  is  not  the  law.  If 
the  goods  were  fraudulently  entered,  it  is  no  matter  in  whose  posses- 
sion they  were  when  seized;  the  forfeiture  took  place  when  the  fraud, 
if  any,  was  committed,  and  the  seller  could  convey  no  title  to  the 
purchaser. 

6.  That  even  though  the  goods  in  question  had  been  invoiced  at 
less  than  actual  cost  thereof  at  the  place  of  exportation,  with  design 
to  evade  the  duties  thereupon,  the  United  States  had  no  title  in  the 
goods  until  they  made  their  election,  either  to  recover  the  goods 

themselves,  or  the  value  thereof;  and  that  any  rights  in  said 
[  *  372  ]  goods  acquired  bond  fide  by  third  *  persons  in  the  mean  time 

ai^  protected  against  the  right  of  forfeiture  under  this  section. 

On  which  the  court  instructed  the  jury :  This  is  not  the  law.    The 

title  of  the  United  States  vested  at  the  time  the  fraud,  if  any,  was 

committed,  and  the  law  authorized  them  to  seize  the  goods  wherever 

they  might  be  found. 

7.  That  the  United  States  are  not  entitled  to  recover  under  the 
first  and  second  counts  of  the  information,  unless  the  goods  were 
unladen,  and  delivered  without  permits. 

On  which  the  court  charged:  If  the  permits  were  obtained  by 
fraud  and  improper  means,  they  are  of  no  effect,  and  a  mere  nullity 
The  United  States  are  entitled  to  recover,  if  the  goods  were  imported 
with  the  view  to  defraud  the  revenue. 

These  instructions  were  given  on  trial  of  an  information  against 
certain  cloths,  seized  for  causes  set  forth  in  the  information.  The 
opinion  of  the  court  shows  what  questions  arose  in  this  court. 

FtUlonj  for  the  plaintiff. 

Johnsanj  (attorney-general,)  contrd. 

[  *  378  ]      *  Watne,  J.,  delivered  the  opinion  of  the  court. 

We  shall  direct  the  reversal  of  the  judgment  of  the  circuit 
court  in  this  case,  on  account  of  three  erroneous  instructions  which 
were  given  to  the  jury.  The  prayers  upon  which  those  instructions 
were  given  are  ibe  fifth,  sixth,  and  seventh. 
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•  They  involve  the  question,  as  to  the  time  when  the  right  [  *  379  ] 
of  forfeiture  attaches  upon  the  entry  of  goods  invoiced  at 
less  than  their  value  at  the  place  of  exportation,  under  a  statute 
which  declares  in  such  a  case,  that  either  the  goods,  or  the  value  of 
them,  shall  be  forfeited. 

The  instructions  were  given  by  the  learned  judge  in  the  court 
below,  upon  the  supposition  that  they  were  required  by  the  decision 
which  this  court  made  in  Wood's  case^  16  Pet  342,  particularly  upon 
account  of  a  sentence  in  the  opinion  at  the  three  hundred  and  sixty- 
fifth  page  of  the  volume. 

It  was  supposed  to  be  a  repetition  in  that  case  of  what  had  been 
adjudged  by  the  court,  in  the  cases  of  The  United  States  v.  1960 
Bags  of  Coffee,  and  in  The  Brigantine  Mars,  8  Cranch,  398,  417. 
Or  that  those  cases  did  not  permit  instructions  to  be  given  to  the  jury 
as  they  were  asked  by  the  counsel  for  the  claimants,  and  did  permit 
the  court  to  give  the  following:  That  the  title  of  the  United  States 
vested  in  the  goods  entered  upon  an  undervalued  invoice,  at  the  time 
the  firaud  was  committed,  and  the  law  authorized  the  United  States 
to  seize  the  goods  wherever  they  might  be  found. 

Neither  of  the  cases  mentioned  authorizes  such  a  conclusion. 
There  is  a  sentence  in  Wood's  case,  from  which  it  may  be  made, 
unless  it  is  carefiiUy  considered  in  connection  with  the  last  of  the 
paragraph  and  with  the  first  part  of  the  next.  That  sentence  is: 
^  But  under  the  66th  section  no  such  allegations  would  be  necessary 
or  proper,  ad  the  forfeiture  immediately  attaches  to  every  entry  of 
goods  falsely  and  fraudulently  invoiced,  without  any  reference  what- 
ever to  the  mode  or  the  circumstances  under  or  by  which  it  was 
ascertained." 

The  66th  section  of  the  act  to  regulate  the  collection  of  duties 
upon  imports  and  tonnage,  1  Stats,  at  Large,  677,  is,  '<  that  if  any 
goods,  wares,  or  merchandise,  of  which  entry  shall  have  been  made 
in  the  office  of  a  collector,  shall  not  be  invoiced  according  to  the 
actu€d  cost  thereof  at  the  place  of  exportation,  with  design  to  evade 
the  duties  thereupon,  or  any  part  thereof,  all  such  goods,  wares,  and 
merchandise,  or  the  value  thereof,  to  be  recovered  from  the  person 
making  the  entry,  shall  be  forfeited. 

It  cannot  be  correctly  said,  when  the  declaration  of  forfeiture  is 
disjunctively  one  or  the  other,  of  either  the  goods  or  their  value,  that 
the  forfeiture  upon  the  fraudulent  entry  necessarily  and  compulsively 
comprehends  the  first,  to  the  exclusion  of  the  value  of  the  goods, 
which  is  also  said  may  be  a  forfeiture — that  is,  that  the  goods  are 
forfeited  with  a  right  in  the  government  to  assert  a  forfeiture 
of  the  value  too,  where  the  penalty  *for  the  fraud  committed  [  *380  ] 
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can  only  be  one  of  them,  and  not  both ;  or  that  when  this  court 
said  in  Wood's  case,  speaking  of  the  66th  section,  that  ^  forfei- 
ture immediately  attaches  to  every  entry  of  goods  falsely  and  firand- 
ulently  invoiced,"  it  was  not  intended  to  embrace  either  or  both 
penalties,  between  which  the  United  States  might  make  its  election 
for  the  punishment  of  the  fraud. 

That  such  is  the  meaning  of  the  sentence  already  cited  from 
Wood's  case  is  shown  by  the  court's  recognition,  in  the  next,  of  the 
alternative  forfeiture  of  the  value  of  the  goods,  to  be  recovered  of  the 
person  making  the  false  entry ;  and,  also,  by  the  use  it  makes  of  it, 
to  show  that  the  66th  section  had  not  been  repeeded,  because  no  such 
provision  exists  in  the  acts  of  1830^  or  1832,^  and  no  subsequent  act 
covers  all  the  cases  provided  for  by  it.  The  point  in  discussion  in 
that  part  of  the  opinion  was,  whether  the  66th  section  of  the  act  of 
1799,  c.  22,  had  been  repealed,  or  whether  it  was  in  frdl  force.  The 
court,  arguing  against  the  repeal,  used  the  alternative  forfeiture  in  it 
of  the  value  of  the  goods,  and  the  want  of  the  same  in  other  acts,  to 
show  that  it  was  still  in  full  force ;  in  that  way  satisfactorily  establish- 
ing that  the  words,  '^  the  forfeiture  immediately  attaches  to  every 
entry  of  goods  falsely  and  fraudulently  invoiced,"  apply  to  the  entry; 
not  to  make  the  goods  a  vested  forfeiture  in  the  United  States,  but 
to  show  that  the  right  in  the  United  States  to  either  forfeiture  is  co- 
existent with  the  commission  of  the  fraud. 

But  if  the  explanation  given  of  that  part  of  Wood's  case  shall  not 
be  as  satisfactory  to  others  as  it  is  to  ourselves,  though  we  think  it 
will  be  so  to  all  persons,  we  then  say,  that  the  point  there  in  discus- 
sion, concerning  the  66th  section,  is  altogether  different  from  that 
which  we  are  here  considering  under  the  same  section ;  and  that  any 
declaration  concerning  it  used  argumentatively,  only  to  show  a  dif- 
ference between  it  and  other  statutes  in  a  point  of  pleading,  as  is  the 
fact  in  that  part  of  the  opinion,  cannot  be  an  applicable  authority, 
much  less  controlling,  when  the  inquiry  under  the  same  statute  is  its 
meaning  in  respect  to  the  attachment  of  penalties  in  it  for  its  viola- 
tion. 

In  Wood's  case,  the  point  in  discussion  is,  that  the  United  States 
are  not  entitled  to  recover  under  the  third  count  in  that  information, 
because  the  66th  section  of  the  act  of  congress,  passed  the  3d  of 
March,  1799,  entitled  "  An  act  to  regulate  the  collection  of  duties  on 
imports,  &c.,"  was  not  in  force  when  the  goods  mentioned  in  the 
count  were  imported. 

The  point  we  are  now  considering,  arising  under  the 
[  *  381  ]  same  *  section,  is,  are  goods  entered  upon  an  invoice  not 

1  4  Stats,  at  Lai^,  409.  *  4  lb.  58S. 
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according  to  the  value  thereof  at  the  place  of  exportation,  with 
design  to  evade  the  duties  thereon  or  any  part  thereof,  eo  instarUi 
upon  the  false  entry  a  forfeiture  to  the  United  States,  so  as  to  avoid 
an  intermediate  sale  of  them  to  a  borUi  fide  purchaser,  or  one  alto- 
gether ignorant  of  the  fraud,  and  in  no  way  connected  with  the 
perpetrator  of  it,  except  in  buying  the  goods  from  him  for  a  fair 
price?  The  claimants  in  this  case  contended,  in  the  trial  in  the 
circuit  court,  that  neither  under  the  66th  nor  the  68th  section  were 
the  goods,  eo  instarUi  upon  the  commission  of  the  fraud,  forfeited  to 
tiie  United  States,  '^  if  the  goods  seized  had  been  fairly  and  bond  fide 
purchased  by  them,  without  any  knowledge  by  them  of  their  being 
liable  to  seizure,  and  were,  at  the  time  of  the  seizure,  openly  exposed 
by  them  for  sale  in  their  stores,  though  the  goods  had  been  fraudu- 
lently or  falsely  invoiced  or  entered,  provided  the  claimants  were  in 
no  way  parties  thereto.''  And,  <'  that  though  the  goods  in  question 
had  been  invoiced  at  less  than  actual  cost  of  them  at  the  place  of 
exportation,  with  design  to  evade  the  duties  thereon,  the  United 
States  had  no  title  in  the  goods  until  they  made  their  election,  either 
to  recover  the  goods  themselves,  or  the  value  thereof.  And  that  any 
rights  in  said  goods  acquired  bond  fide  by  third  persons  in  the  mean 
time,  are  protected  against  the  right  of  forfeiture  under  the  66th  sec- 
tion. 

The  claimants  asked  that  such  instructions  should  be  given  by  the 
court  to  the  jury.  The  court  refused,  but  did  instruct  the  jury,  "that 
if  the  goods  were  fraudulently  entered,  it  is  no  matter  in  whose  pos- 
session they  were  when  seized,  or  whether  the  United  States  had 
made  an  election  between  the  penalties ;  and  that  the  forfeiture  took 
place  when  the  fraud,  if  any,  was  committed,  and  the  seller  of  the 
goods  could  convey  no  title  to  the  purchaser."  This  instruction  is 
partly  right  and  partly  wrong ;  right  in  respect  to  the  68th  section,  as 
the  penalty  is  the  forfeiture  of  the  goods  without  an  alternative  of 
their  value ;  wrong  as  the  instruction  applies  to  the  66th  section,  the 
'forfeiture  under  it  being  either  the  goods  or  their  value. 

In  the  first,  the  forfeiture  is,  the  statutory  transfer  of  right  to  the 
goods  at  the  time  the  offence  is  committed.  If  this  was  not  so,  the 
transgressor,  against  whom,  of  course,  the  penalty  is  directed,  would 
often  escape  punishment,  and  triumph  in  the  cleverness  of  his  con- 
trivance, by  which  he  has  violated  the  law.  The  title  of  the  United 
States  to  the  goods  forfeited,  is  not  consummated  until  after  judicial 
condemnation ;  but  the  right  to  them  relates  backwards  to 
the  time  the  offence  was  committed,  *  so  as  to  avoid  all  in-  [  *  382  ] 
termediate  sales  of  them  between  the  commission  of  the 
offence  and  condemnation. 

63* 
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So  this  court  said,  ia  the  case  of  United  States  v.  1960  Bags  of 
Coffee,  8  Cranch,  398.  It  was  said  again,  in  the  case  of  The  United 
States  V.  Brigantine  Mars,  8  ibid.  417.  Declaxed  again,  four  years 
afterwards,  in  Gelaton  v.  Hoyt,  3  Wheat  311,  in  these  words :  "  The 
forfeiture  must  be  deemed  to  attach  at  the  moment  the  offence  is 
committed,"  so  as  to  avoid  all  sales  afterwards. 

The  differences  in  time  when  the  transfer  of  right  in  forfeited  goods 
takes  place,  under  such  provisions  for  forfeiture  as  are  found  in  the 
66th  and  68th  sections  of  the  act  of  1799,  were  fiilly  considered  and 
ruled  by  this  court  in  United  States  v.  Grundy  and  Thornburg,  3 
Cranch,  337.  It  was  afterwards  noticed  and  assented  to  by  the  at- 
torney-general of  the  United  States,  in  his  argument  in  the  case  of 
the  1960  Bags  of  Coffee,  8  ibid.  398 ;  and  has  always  been  consider^ 
ed,  from  the  time  it  was  made,  as  the  proper  interpretation  of  a 
statute  providing  for  a  forfeiture  for  an  offence,  either  of  goods  or 
their  value.  No  case  can  be  found  in  our  own  or  the  English  courts 
in  conflict  with  it. 

We  must,  therefore,  say,  that  the  instructions  given  upon  the  fifth 
and  sixth  prayers  of  the  claimants,  were  erroneous. 

Our  conclusion,  also,  is,  that  there  was  error  in  the  instruction 
given  by  the  court,  upon  the  seventh  prayer  of  the  claimants.  The 
prayer  is,  "  that  the  United  States  are  not  entitled  to  recover,  under 
the  first  and  second  counts  of  the  information,  unless  the  goods  were 
unladen  and  delivered  without  permits."  The  difference  between 
the  first  and  second  counts  is,  that  the  allegation '  in  the  first  is,  that 
the  goods  were  brought  into  some  port  or  place  in  the  United  States 
unknown,  unladen,  and  delivered ;  and,  in  the  second,  that  they  were 
brought  into  the  port  of  New  York,  and  unladen  and  delivered  there, 
and  in  both,  without  any  permit  or  special  license  firom  the  collector, 
or  any  other  competent  officer  of  the  customs. 

The  response  of  the  court  to  the  prayer  is :  "  K  the  permits  were 
obtained  by  firaud  and  improper  means,  they  were  of  no  effect,  and 
a  mere  nullity.  The  United  States  are  entitled  to  recover,  if  thq 
goods  were  imported  with  the  view  to  defiraud  the  revenue." 

The  direct  and  proper  response  to  that  prayer  ought  to  have  been, 
that,  as  the  first  and  second  counts  were  framed  upon  the  dOth  section 
of  the  act  of  1799,  by  which  a  fine  is  imposed  upon  persons  unlad- 
ing and  delivering  goods  without  a  permit,  if  the  jury  should 
•[  *  383  ]  find  that  the  goods  in  question  had  been  *  so  unladen  by  the 
claimants,  then  they  were  liable  to  the  penalty  provided  in 
that  section ;  or  if  the  goods  were  unladen  by  them  with  a  permit, 
the  jury  could  not  find  a  verdict  against  the  claimants  upon  the  first 
and  second  counts. 
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The  prayer  does  not  involve,  either  in  terms  or  inferentially  firoro 
them,  the  legal  effect  or  sufficiency  of  a  permit  obtained  by  improper 
means,  or  fraud  upon  the  unlading  of  goods  under  it ;  or  that  the 
permit  under  which  the  goods  in  question  may  have  been  landed, 
had  been  fraudulently  obtained,  and  the  goods  landed  under  it  by 
the  claimants.  When,  then,  the  jury  were  told,  that  a  permit  ob- 
tained by  fraud  or  improper  means,  was  of  no  effect,  and  a  nullily, 
it  was  virtually  saying  to  them,  that  a  verdict  might  be  returned  upon 
the  first  and  second  counts  against  the  claimants,  and  that  they  were 
liable  to  the  penalties  of  the  act  for  unlading  goods  without  a  permit, 
without  saying,  if  they  thought  that  there  was  evidence  enough  to 
prove  the  fact  against  them.  -And  the  court,  by  adding,  that  ^*  the 
United  States  are  entitled  to  recover,  if  the  goods  were  imported 
with  the  view  to  defraud  the  revenue,"  stated  a  proposition  out  of 
the  case ;  for  there  was  no  such  count  in  the  information,  or  any 
statute  of  the  United  States,  for  the  punishment  of  frauds  in  the  im- 
portation  of  goods,  upon  which  a  count  could  have  been  framed  in 
the  words  of  the  instruction.  The  instruction  was  calculated  to  mis- 
lead the  jury  into  a  conclusion,  that  the  suit  was  against  the  claim- 
ants for  a  meditated  fraud  in  the  importation  of  the  goods  in  ques- 
tion, which  had  rendered  them  liable  to  be  forfeited. 

It  is  not  necessary  to  notice  the  other  prayers  asked,  refused,  and 
given  in  this  case.  It  was  argued  before  this  court  only  upon  the 
three  already  stated,  the  answers  to  which  we  have  said  are  erro- 
neous. • 

We  shall,  therefore,  remand  the  cause,  with  an  order  for  the 
reversal  of  the  judgment,  and  for  a  venire  de  novOj  that  further  pro- 
ceedings may  be  had  thereon  in  conformity  with  this  opinion. 


Edmund  T.  H.  Gibbon,  Plaintiff  in  Error,  v.  Bradford  B.  Stbvbns, 

Defendant. 

8  H.  884. 

If  a  commission  merchant,  in  the  usual  course  of  business,  make  advances  to  the  owner  of 
merchandise  stored  in  a  distant  city,  and  reoeive  from  sndi  owner,  as  security,  the  ware* 
house  certificate  for  the  property,  and  an  order  thereon  to  deHver  the  property  to  himself, 
the  legal  title  passes  to  the  commission  merchant,  as  security  for  his  advances,  and  the 
goods  cannot  be  attached  and  taken  possession  of,  as  the  property  of  the  former  owner, 
who  has  only  an  equitable  interest  therein,  though  neither  the  warehouseman  nor  the  a^ 
taching  creditor  has  notice  of  sudi  transfer. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Indiana.    The  case  is  stated  in  the  opinion  of  the  court 
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Bomepn  and  Wood^  for  the  plaintiiE 
Bright^  contr^ 

•  397  ]     •  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

This  case  is  one  of  much  interest,  and  has  been  very  fiodlj 
argaed.  There  is,  however,  bat  a  single  question  in  it,  and  that  is, 
whether  the  property  in  dispute  was  transferred  to  the  plaintiff  m 
eiror,  and  vested  in  him,  by  the  indorsement  and  delivery  of  the 
warehouse  documents,  in  the  manner  stated  in  the  record. 

The  fact  that  McQueen  and  McKay,  by  fraudulent  means,  obtain- 
ed the  money  from  the  bank,  with  which  they  purchased  the  poik 
and  flour,  is  not  material  in  the  decision  of  this  question.  The  bank, 
in  these  proceedings,  does  not  claim  the  property  as  its  own,  upon 
the  ground  that  it  was  purchased  with  money  fraudulently  obtained 
from  it.  If  it  had  intended  to  assert  its  title  as  owner,  it  shonld 
have  proceeded  by  some  appropriate  action  to  recover  the  property 
itself,  or  the  value  of  it  in  damages.  But  the  bank  presents  itself  in 
the  character  of  a  creditor,  seeking  to  collect  its  debt  by  an  attach- 
ment against  the  property  of  its  debtor.  And  the  claims  of  both 
parties,  plaintiff  and  defendant,  rest  upon  the  admission  that  the 
pork  and  flour  were  the  property  of  McQueen  and  McKay,  and  had 
been  left  by  them  in  the  custody  of  the  warehousemen  as  their 
bailees. 

We  are  not,  therefore,  called  upon  to  decide  whether  the  owner  of 
money  fraudulently  obtained  from  him  can  follow  the  proceeds  in 
the  hands  of  a  bond  fide  purchaser  without  notice,  and  in  the  usual 
course  of  trade.  As  this  question  is  not  in  the  case,  we  forbear  to 
examine  it,  although  it  was  discussed  in  the  argument  at  the  bar. 
We  must  not,  however,  be  understood  as  intimating  that,  if  this 
point  had  arisen,  the  judgment  of  the  court  would  have  been  different 

from  that  which  we  are  about  to  give. 
[  *  398  ]  *  The  case,  as.  it  comes  before  us,  in  substance  is  this. 
The  pork  and  flour  were  purchased  by  McQueen  and 
McKay,  at  Fort  Wayne,  in  the  State  of  Indiana,  on  the  4th  of 
April,  1844.  The  articles  were  in  the  warehouses  of  the  respective 
vendors  at  the  time  of  sale,  and  the  purchasers  took  from  each  of 
them  a  written  memorandum  of  the  sale,  with  a  receipt  for  the 
money,  and  an  engagement  to  deliver  them  on  board  of  canal-boats, 
soon  after  the  opening  of  canal  navigation.  There  was  also  a  writ- 
ten guarantee  from  the  respective  vendors,  that  the  articles  sold 
should  pass  inspection.  By  the  order  of  McQueen  and  McKay  they 
were  to  be  sent  by  canal-boats  to  Ludlow  and  Babcock,  thek  agents 
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at  Toledo,  in  the  State  of  Ohio,  to  be  held  by  them  until  they  ie« 
ceived  orders  from  McQueen  and  McKay. 

The  documents  ex<ftuted  by  the  warehousemen,  hereinbefore  men- 
tioned, transferred  the  property  and  the  possession  of  the  pork  and 
flour  to  McQueen  and  McKay,  and  the  vendors  from  that  time  held 
it  for  them,  and  as  their  bailees. 

Being  thus  in  possession,  McQueen  and  McKay  afterwards,  on 
the  17th  of  April,  in  the  dty  of  New  York,  in  consideration  of  the 
advance  of  money  mentioned  in  the  statement  of  the  case,  delivered 
to  Gibson,  the  plaintiff  in  error,  the  evidences  of  title  which  they  had 
received  from  tiie  vendors,  indorsing  thereon  an  order  upon  them  to 
deliver  the  property  to  Gibson.  They  at  the  same  time  delivered  to 
Gibson  a  letter  to  Ludlow  and  Babcock,  their  agents  at  Toledo,  stat- 
ing that  they  had  received  an  advance  from  Gibson  upon  this  prop- 
erty, and  directing  them  to  deliver  it  to  him,  and  to  comply  with  his 
orders. 

Gibson  was  a  commission  merchant  residing  in  New  York,  and  it 
is  admitted  that  this  transaction  with  McQueen  and  McKay  was  in 
the  usual  course  of  his  business.  On  the  27th  of  April,  ten  days 
after  this  transfer,  the  property  was  seized  by  the  defendant  in  error, 
as  sheriff,  under  an  attachment  issued  on  the  same  day  at  the  suit 
of  the  bank,  to  obtain  satisfaction  for  the  debt  due  to  it  from 
McQueen  and  McKay.  At  the  time  of  the  attachment,  the  pork 
and  flour  still  remained  in  the  warehouses  at  Fort  Wayne,  and 
neither  the  warehousemen  nor  the  attaching  creditor  had  notice  of 
tiie  transfer  to  Gibson*  The  agent  despatched  by  him,  arrived  two 
days  afterwards,  and  claimed  the  property.  '  The  sheriff  refused  to 
deliver  it  up,  and  this  action  of  replevin  was  thereupon  brought  to 
recover  it 

In  examining  the  question  between  these  parties,  it  is  proper  to 
say,  that,  if  the  fact  had  not  been  admitted  that  the  dealing  between 
McQueen  and  McKay  and  the  plaintiff  was  in  the  usual  course  of 
trade,  the  court  would  yet  have  felt  itself  bound  to  take  judicial 
notice  of  it.  Apart  from  the  fraud  imputed  to  McQueeft 
*  and  McKay,  of  which  Gibson  had  no  knowledge,  the  [  *  399  J 
statement  of  facts  in  this  case  describes  the  usual  course  of 
the  great  itdand  commerce  by  which  the  larger  part  of  the  agricultu- 
ral productions  of  the  valley  of  the  Mississippi  find  their  way  to  a 
market.  It  has  existed  long  enough  to  assume  a  regular  form  of 
dealing ;  and  it  embraces  such  a  wide  extent  of  territory,  and  is  of 
such  general  importance,  that  its  ordinary  course  and  usages  are  now 
pubUcly  known  and  understood ;  and  it  is  the  duty  of  the  court  to 
lecognize  them,  as  it  judicially  recognizes  the  general  and  established 


634         SUPREME   COURT  OF  THE  UNITED  STATES. 

(Gibson  V.  Stevens.    8  H. 

usages  of  trade  on  the  ocean.  For  if,  by  any  decision  of  this  court, 
doubt  should  be  thrown  upon  the  yalidity  and  safety  of  a  contract 
fairly  made  according  to  the  usages  of  this  traile,  and  in  the  ordinary 
course  and  forms  of  business,  the  want  of  confidence  would  seriously 
embarrass  its  operations,  to  the  injury  of  all  connected  with  it,  and 
would  certainly  be  not  less  injurious  to  the  agriculturist  and  producei 
than  to  the  merchant  and  trader. 

The  transaction,  therefore,  being  in  the  usual  course  of  trade,  and 
free  from  all  suspicion  of  bad  faith  on  the  part  of  the  plaintiflf,  the 
question  to  be  decided  is,  what  was  the  legal  effect  cf  the  indorse- 
ment and  delivery  of  the  warehouse  docaments,  in  consideration  of 
the  advance  of  money  he  then  made  to  McQueen  and  McKay?  In 
the  opinion  of  the  court,  it  transferred  to  him  the  legal  title  and  con- 
structive possession  of  the  property ;  and  the  warehousemen,  from  the 
time  of  this  transfer,  became  his  bailees,  and  held  the  pork  and  floor 
for  him.  The  delivery  of  the  evidences  of  title,  and  the  orders  in- 
dorsed upon  them,  was  equivalent,  in  the  then  situation  of  the  prop- 
erty, to  liie  delivery  of  the  property  itself. 

This  mode  of  transfer  and  delivery  has  been  sanctioned  in  analo- 
gous cases  by  the  courts  of  justice  in  Bngland  and  this  country,  and 
is  absolutely  necessary  for  the  purposes  of  commerce.  A  ship  at  sea 
may  be  transferred  to  a  purchaser  by  the  delivery  of  a  bill  of  sale. 
So,  also,  as  to  the  cargo,  by  the  indorsement  and  delivery  of  the  bill 
of  lading.  It  is  hardly  necessary  to  refer  to  adjudged  cases  to  prove 
a  doctrine  so  familiar  in  the  courts.  But  the  subject  came  before 
this  court  in  the  case  of  Conard  v.  The  Atiantic  Insurance  Company, 
in  1  Pet  445,  where  this  symbolical  delivery  was  fiilly  considered  and 
sustained.  The  same  principle  was  decided  in  the  case  of  Brown  v, 
Heathcote,  1  Atk.  160 ;  Greaves  t;.  Hepke,  2  Barn.  &  Aid.  131 ;  At- 
kinson V.  MaUng,  2  Term  Rep.  465 ;  Wilkes  and  Fontaine  v.  Ferris, 
5  Johns.  335 ;  Pleasants  t;.  Pendleton,  6  Rand.  473 ;  Ingraham  v. 
Wheeler,  6  Conn.  277 ;  Bicker  v.  Cross,  5  N.  Hamp.  571 ; 
[•400]  Gardner  v.  Howland,  2  Pick.  699;  *2  Kent's  Com.  499; 
*  Story  on  Sales,  §  311.  The  rule  is  not  confined  to  the 
usages  of  any  particular  commerce,  but  applies  to  every  case  wheie 
the  thing  sold  is,  from  its  character  or  situation  at  the  tiine,  incapable 
of  actual  delivery.  The  contract  between  the  plaintiff  and  McQneen 
and  McKay,  having  been  made  in  New  York,  the  articles  in  tiie 
warehouses  at  Fort  Wayne  were  incapable  of  actual  delivery;  con- 
sequently, the  delivery  of  the  evidences  of  title,  with  the  order  to 
the  bailees  indorsed  on  them,  passed  the  titie  and  possession  to  the 
plaintiff. 

It  is  true  there  is  no  formal  assignment  indorsed  on  the  warehouse 
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document  But  the  technical  rules  of  common  law  conveyances  and 
transfers  of  property  have  never  been  applied  to  mercantile  contracts 
made  in  the  usual  course  and  forms  of  business.  The  indorsement 
of  the  delivery  order  upon  these  evidences  of  his  title,  like  the  in- 
dorsement upon  a  bill  of  lading,  sufficiently  manifests  the  intention 
of  the  parties  that  the  title  and  possession  should  pass  to  Gibson. 
And  when  that  intention  is  evident  from  the  language  of  the  written 
instruments,  and  the  nature  and  character  of  the  contract,  it  is  the 
duty  of  the  court  to  carry  it  into  execution,  without  embarrassing 
it  with  needless  formalities.  A  contrary  rule  would  most  commonly 
defeat  the  object  which  both  parties  designed  to  accomplish,  and 
believed  they  had  accomplished,  by  the  instruments  they  executed. 

Nor,  as  respects  the  legal  title,  can  there  be  any  distinction  between 
the  advance  made  by  Gibson,  and  the  case  of  an  actual  purchaser. 
To  the  extent  of  his  advances  he  is  a  purchaser,  and  the  legal  title 
was  conveyed  to  him  to  protect  his  advances.  It  is  not  like  the  lien 
of  a  fiactor,  who  makes  advances  for  his  principal  upon  goods  in  his 
possession.  But  even  in  that  case  the  property  cannot  be  withdrawn 
from  his  hands,  until  his  advances  are  repaid.  But,  in  the  case  be- 
fore us,  the  title  of  Gibson  is  not  a  mere  lien.  The  legal  title,  the 
right  of  property,  passed  to  him,  and  McQueen  and  McKay  retained 
nothing  but  an  equitable  interest  in  the  surplus,  if  any  remained 
after  satisfying  the  claims  of  Gibson.  The  case  of  Conard  v.  The 
Atlantic  Insurance  Ck)mpany,  before  referred  to,  was  the  case  of  a 
loan  of  money  upon  a  respondentia  bond  upon  a  cargo  at  sea,  secured 
by  an  assignment  on  the  bill  of  lading ;  and  in  that  case  thd  court 
said :  ^^  It  is  true  that,  in  discussions  in  a  court  of  equity,  a  mort- 
gage is  sometimes  called  a  lien  for  a  debt  And  so  it  certainly  is, 
and  something  more ;  it  is  a  transfer  of  the  property  itself  as  security 
for  the  debt  This  must  be  admitted  to  be  true  at  law,  and  it  is 
equally  true  in  equity,  for  in  this  respect  equity  follows  the  law."  1 
Pet  441. 

*  The  guarantee  that  the  articles  should  pass  inspection,  [  *401  ] 
does  not  affect  the  character  of  the  transaction,  nor  convert 
it  into  an  executory  contract  It  is  nothing  more  than  the  usual  war- 
ranty of  the  soundness  and  quality  of  the  thing  sold,  which  is  taken 
by  the  purchaser  in  every  sale  of  personal  property,  when  he  does  not 
choose  to  take  the  risk  upon  himself. 

It  appears  that  the  attachment  was  laid  before  the  warehoasemen 
received  notice  of  the  transfer  to  Gibson.  Undoubtedly,  it  was  his 
duty  to  use  reasonable  diligence  in  giving  notice  both  to  them  and 
the  agent  at  Toledo.  And  negligence  in  this  respect  on  his  part 
would  be  regarded  as  evidence  of  fraud,  and  might  moreover  put  in 
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jeopardy  his  right  of  property,  if  it  passed  into  the  hands  of  a  bond 
fide  purchaser  withoat  notice,  and  in  the  usual  course  of  trade.  Bat 
in  this  case,  there  has  been  no  unreasonable  delay.  The  notice  was 
promptly  given,  and  the  receipt  of  it  by  the  bailees  was  not  necessary 
to  complete  his  title. '  As  between  him  and  the  creditors  of  McQueen 
and  McKay,  the  property  and  possession  vested  in  him  at  the  time 
of  the  transfer  and  delivery  of  the  documents.  The  cases  before 
referred  to  establish  this  principle. 

Neither  is  the  equitable  interest  of  McQueen  and  McKay  in  the 
surplus  (if  any  remain)  material  to  the  decision.  This  equitable  in- 
terest is  no  doubt  liable  to  attachment  by  the  laws  of  Indiana.  Bat 
that  liability  will  not  authorize  the  attaching  creditor  to  take  the 
property  out  of  the  hands  of  the  legal  owner,  before  his  claims  apon 
it  are  discharged.  The  equity  of  redemption  upon  a  mortgage  of 
real  property  is  liable  to  attachment.  But  it  will  scarcely  be  con- 
tended that  the  attaching  creditor,  or  a  purchaser  under  llie  attach- 
ment, or  the  officer  levying  it,  could  maintain  an  ejectment  against  a 
mortgagee  in  possession,  or  in  any  other  way  interfere  with  his  pos- 
session, when  holding  it  as  security  for  money  due  him.  The  same 
rule  applies  to  a  mortgagee  of  personal  property  holding  the  legal 
title  and  possession  to  secure  his  advances. 

Upon  the  whole,  therefore,  we  think  there  is  error  in  the  judgment 
of  the  circuit  court,  and  that  it  must  be  reversed* 

1 B.  476. 


John  West,  AppeUaut,  i;.  Joseph  Smith  and  Ellen,  his  Wife. 

8  H.  402. 

In  a  bill  against  an  execator  to  obtain  an  accoant  and  payment  of  a  legacy,  it  is  not  ncoef 

sary  to  join,  as  a  defendant,  a  devisee  of  a  tract  of  land  in  another  jurisdiction. 
Tbe  orpbans'  court  in  the  District  of  Colnmbia  having  authority  to  allow  a  commission  ti 

an  executor,  ^ro  opere  et  labore,  its  decision  as  to  the  quantum  is  final. 
In  Virginia,  it  is  not  a  breach  of  dnty  for  an  executor  to  fail  to  plead  the  statute  of  liia- 

itations. 
A  legatee,  in  the  adverse  possession  of  land  of  the  testator,  cannot  be  compelled  to  aUov 

rent  by  way  of  deduction  from  his  legacy. 

The  case  is  stated  in  the  opinion  of  the  court 

Jones  J  for  the  appellant. 

NeaU  and  DaviSj  contra. 

[  •  409  ]       •  Woodbury,  J.,  delivered  the  opinion  of  the  court 

The  original  proceeding  in  this  case  was  a  bill  in  chan- 
cery instituted  in  September,  1839,  in  the  circuit  court  for  the  D'l^ 
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trict  of  Columbia,  Bitting  for  the  county  of  Alexandria.  The  object 
was  to  recover  a  legacy  of  $3,000,  bequeathed  by  Joseph  Mandeville, 
in  1837,  to  Ellen  Mandeville,  now  the  wife  of  Smith. 

William  C.  Grardner,  the  executor,  took  upon  himself  the  execution 
of  the  will,  and  was  made  one  of  the  original  defendants,  with  West 
and  several  other  legatees.  West,  being  residuary  legatee,  took  a 
leading  part  in  conducting  the  defence  in  the  circuit  court,  and  made 
the  appeal  to  this  court  Various  answers  were  put  in  by  the  respec- 
tive respondents,  several  depositions  filed,  and  some  documentary 
evidence.  From  these  it  appears  that  proceedings  bad  for  some  time 
been  instituted  in  the  orphans'  court  for  the  county  of  Alexandria, 
for  the  purpose  of  settling  the  estate  of  Joseph  Mandeville.  Most  of 
the  debts  had  been  adjusted,  and  some  of  the  legacies ;  and  the  per- 
sonal estate  being  exhausted,  permission  had  been  asked  to  seQ  and 
apply  a  part  of  the  real  estate,  situated  in  said  county  of  Alexandria, 
to  pay  the  residue. 

To  this  application,  as  well  as  to  some  of  the  previous 
proceedings  'and  decrees  in  the  orphans'  court,  sundry  ob-  [  •410 ] 
jections  had  been  interposed.  But  the  exceptions  made  by 
West  to  the  last  report  of  the  conmiissioner,  in  the  circuit  court,  in 
May,  1846,  disclose  all  the  matter  finaUy  relied  on  in  opposition  in 
that  court  by  the  respondent.  Those  exceptions  having  been  there 
overruled,  this  appeal  was  tcdcen. 

Before  going  into  the  consideration  of  those  exceptions  in  detail, 
and  the  correctness  of  the  decision  which  was  pronounced  upon 
them,  it  may  be  well  to  dispose  of  a  preliminary  question  raised  here, 
that  James  Mandeville  of  Virginia,  a  legatee  of  10,000  acres  of  land 
there  situated,  ought  to  be  made  a  party  defendant,  with  those  al- 
ready before  the  court 

We  feel  obliged  to  overrule  this  objection. 

It  is  not  clear  that  it  could  be  made  here  after  an  appeal ;  though, 
if  proper,  the  case  might  perhaps  be  sent  back,  and  an  amendment 
made  there,  —  as  new  parties  can  be  admitted  there  as  late  as  the 
final  hearing.  Mitford,  PL  144, 145;  Owing's  case,  1  Bland,  Ch.  292; 
Clark  V.  Long,  4  Rand.  451. 

At  the  same  time,  it  is  true,  as  to  exceptions  to  a  master's  report, 
that  none  can  generally  be  made  in  the  appellate  court  which  were 
not  taken  below.  Brockett  et  oL  v.  Same,  3  How.  691.  The  objec- 
tion here,  however,  must  in  any  view  be  overruled,  because  the 
orphans'  as  well  as  the  circuit  court,  for  the  county  of  Alexandria, 
proceeded,  and  ought  to  have  proceeded,  against  parties  and  property 
situated  within  their  limits,  and  not  against  either  situated  like 
James  Mandeville  and  his  land  in  Virginia,  and  without  their  juris-^ 
VOL.  XVII.  54 
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diction.  Hallett  v,  Hallett,  2  Paige,  15;  Townsend  v.  Anger,  3 
Conn.  354.  Though  he  held  his  land  under  the  same  will,  yet  it  is 
admitted  that  he  and  his  land  were  both  in  another  State.  Another 
excuse  for  not  joining  him  is,  that  property  enough  existed  within 
the  county  of  Alexandria  to  discharge  the  claims  of  the  original 
plaintiffs,  without  a  resort  to  James  Mandeville,  or  the  land  deyised 
to  him.     Russell  v.  Clarke's  Executors,  7  Cranch,  72. 

Especially  must  West,  and  all  the  property  devised  to  him,  be  first 
made  liable,  as  he  is  only  a  residuary  legatee,  or,  in  other  words,  is 
entitled  only  to  what  is  lefi;,  after  all  others  are  satisfied.  And,  fi- 
nally, it  was  not  necessary  to  make  James  Mandeville  a  party  to  this 
blU,  when  neither  he  nor  his  land  could  be  affected  by  a  de^ee  made 
against  other  persons  and  other  lands,  and  in  a  case  instituted  in 
another  jurisdiction,  and  in  which  no  service  had  been  made  on  him. 
West  V.  Randall,  2  Mason,  C.  C.  181 ;  Joy  v.  Wirtz,  1  Wash.  C.  C. 
517 ;  Elmendorf  v.  Taylor,  10  Wheat  152 ;  Wheelan  v.  Wheelan,  3 

Cowen,  537. 
[  *  411  ]  *  To  proceed  next  to  the  consideration  of  the  exceptions 
made  below,  it  is  to  be  remembered  that  the  first  one  was 
waived  at  the  hearing,  and  need  not,  therefore,  be  repeated.  The 
second  exception  is,  that  the  executor,  Gardner,  was  improperly  al- 
lowed a  commission  of  $84.29  on  a  specific  legacy  of  slaves,  furni- 
ture, &c.,  made  and  paid  to  Sarah  A.  Hill. 

This  commission  was  at  the  rate  of  ten  p^  cent. ;  and  though  that 
rate  seems  high,  yet,  if  the  orphans'  court  had  authority  to  make  any 
allowance  in  such  a  case,  its  decision  within  its  authority  and  juris- 
diction must  be  considered  binding.  1  Pet  566 ;  Thomas  t;.  Fred. 
City  School,  9  Gill  &  Johns.  115. 

On  general  principles,  it  would  seem  just  and  proper  for  all  such 
courts  to  make  some  compensation  to  executors  for  such  services  as 
paying  over  legacies,  no  less  than  for  paying  debts.  In  the  case  of 
specific  legacies,  the  trouble  and  risk  are  as  great,  if  not  greater,  than 
in  moneyed  legacies,  and  it  would  be  difficult  to  find  elementary 
principles  to  justify  commissions  in  one  case,  and  withhold  them  in 
the  other. 

If  this  point  is  to  be  governed  by  these  principles,  as  it  must  be, 
provided  the  laws  of  "Virginia  at  that  time  controlled  the  matter  in 
the  county  of  Alexandria,  then  the  exception  must  fiedl  under  those 
principles,  and  under  a  practice^  well  settled  there,  authorizing  in 
such  cases  a  quantum  meruit.  Under  that,  as  much  as  ten  per  cent 
on  moneys  received  and  paid  out,  has  in  several  instances  been  sanc- 
tioned. McCall  t;.  Peachy,  3  Munf.  301 ;  and  Hutchinson  v.  Kellami 
ibid.  202. 
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But  if  it  is  to  be  governed  by  the  laws  of  Maryland,  as  is  contended 
by  the  plaintifb,  a  like  result  will  follow,  by  means  of  express  statu- 
tory provisions  and  decisions  in  that  State. 

They  contend  this,  because  in  February,  1801,  congress  established 
in  Washington  and  Alexandria  counties  an  orphans'  court  for  each 
county,  and  provided  that  they  ''  shall  have  all  the  powers,  perform 
all  the  duties,  and  receive  the  like  fees,  as  are  exercised,  performed, 
and  received  by  the  register  of  wills  and  judges  of  the  orphans'  court 
within  the  State  of  Maryland,"  &c.  2  Statutes  at  Large,  p.  107, 
§  12 ;  Yeaton  v.  Lynn,  5  Pet  230. 

It  is  argued  that  this  provision  extended  to  the  power  and  duty  of 
the  orphans'  court  in  Virginia  to  allow  commissions  as  large  as  here, 
and  for  specific  as  well  as  moneyed  legacies,  and  not  to  the  mere 
organic  structure  and  jurisdiction  of  the  orphans'  court,  leaving  all 
else  in  Alexandria  county  to  be  governed  by  the  laws  of  Virginia, 
and  in  Washington  county  by  the  laws  of  Maryland. 

K  this  view  be  correct,  which  is  supposed  to  be  the  one 
*  usually  acted  on  in  this  District,  it  was  provided  in  Maryland,  [  *  412  ] 
by  statute,  in  1798,  c.  101,  that  a  commiBsion  may  be  aQowed, 
^  not  under  five  per  cent.,  nor  exceeding  ten  per  cent.,  on  the  amount 
of  the  inventory."     Nichols  et  al.  v.  Hodges,  1  Pet.  565 ;  5  Gill  & 
Johns.  64. 

The  third  exception  is,  that  a  judgment  was  allowed  by  the  exec- 
utor to  be  recovered  by  one  Bartle  against  the  estate  of  the  deceased 
Mandeville,  which  ^  was  unsustained  by  legal  proof,  and  barred  by 
the  statute  of  limitations." 

But  this  judgment  was  recovered  after  due  notice  and  hearing.  No 
firaud  or  collusion  is  set  up  or  proved  between  the  parties  to  it,  for 
the  purpose  of  charging  the  estate.  And  the  chief,  if  not  only  excep- 
tion to  its  fairness  or  validity  is,  that  Grardner,  the  executor,  did  not 
plead  the  statute  of  limitations  to  a  part  of  the  claim  on  account, 
when  he  might  have  done  it  under  the  apparent  time  when  the  cause 
of  action  accrued  on  that  item.  But  in  Virginia,  and  especially  if 
the  court,  by  not  striking  out  the  item,  sanction  a  waiver  of  the  stat- 
ute, as  is  inferred  to  have  been  done  here,  the  executor  seems  folly 
justified  in  not  pleading  it.  2  Lomax  on  Executors,  419 ;  Bishop  v. 
Harrison,  2  Leigh,  532 ;  1  Bobinson's  Practice,  112 ;  1  Rev.  Stat. 
492.  So  in  England,  formerly,  the  executor  was  held  excused  in  his 
discretion  firom  interposing  as  a  defence  the  statute  of  limitations. 
Norton  v.  Frecker,  1  Atk.  526.  But  in  a  recent  case,  doubt  is  cast 
over  this  in  England,  in  9  DowL  &  Ryl.  43. 

The  Virginia  law,  however,  must  control  here,  and  conduces  to 
justioe,  when  the  court  or  the  executor  is  satisfied  no  payment  has 
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been  made,  or  that  there  had  been  a  repromise  by  the  deceased 
HoUaday's  Ex'rs  v.  lattlepage,  2  Munf.  316 ;  4  Hen.  &  Muni  266. 

At  all  events,  on  elementary  principles,  the  judgment  thus  obtained 
must  stand  as  binding  till  duly  reversed,  and  be  till  then  for  most 
purposes  presumed  correct.  Voorhees  v.  Bank  of  United  States,  10 
Pet.  472,  489 ;  2  How.  319 ;  Lupton  v.  Janney,  13  Pet  381. 

Under  the  sixth  and  seventh  exceptions,  the  respondent  insists  that 
Mary  and  Julia  Mandeville,  legatees  of  the  deceased,  ought  to  haTe 
been  charged  rent  for  a  piece  of  land  which  they  occupied,  and  that 
the  amount  thereof  ought  to  have  been  deducted  from  these  legacies. 

It  is  true  that  this  land  once  belonged  to  the  deceased,  but  Maiy 
and  Julia  insist  that  they  have  been  in  the  exclusive  occupation  of  it 
for  more  than  twenty  years.  They  had  always  since  their 
[  *  413  ]  entry  claimed  it  as  their  own,  and  this  land  was  not,  *by 
name,  devised  by  the  deceased  to  any  one,  as  if  still  hid 
property.  The  legatees  insisted  that  at  first,  being  relations  of 
J.  Mandeville,  and  the  premises  contiguous  to  their  house,  they  were 
given  to  them  for  a  garden,  and  that  their  possession  had  ever  since 
been  adverse  to  all  the  world.  Nor  was  there  any  contract  shown  to 
pay  rent  by  them  to  him ;  nor  any  proof  that  rent  had  ever  been  de- 
manded by  him,  while  living.  Without,  then,  settling  here  the  dis- 
puted title  to  this  property,  it  is  sufficient  to  say  that,  under  these 
peculiar  circumstances,  such  a  use  and  occupation  of  these  premises 
would  not  warrant  the  recovery  of  rent  from  them  in  an  action  of 
assumpsit  at  law.  1  Chit  PI.  107 ;  Birch  v.  Wright,  1  D.  &  E.  387; 
Smith  V.  Stewart,  6  Johns.  46.  Such  an  action  must  rest  on  a  coo- 
tract  express  or  implied.  Lloyd  v.  Hough,  1  How.  159,  and  cases 
there  cited.  And  if  no  implied  promise  could  be  raised  to  recover  rent, 
when  the  occupation  is  adverse,  and  no  express  one  is  pretended  to  eidst, 
the  executor  could  not  legally  set  off  this  claim  against  their  legacies. 

The  rights  to  the  land,  or  to  any  rent  thereon,  must  be  settled  by 
a  direct  action  at  law,  and  not  in  this  collateral  manner ;  and  if  the 
legatees  do  not  succeed  there,  they  can  be  made  to  pay,  in  trespass, 
for  TnesTie  profits,  what  they  are  not  liable  for  as  rent,  ex  cotUriiCtUf 
when  holding  adversely. 

A  concluding  objection  to  the  proceedings  below,  subsequent  to 
overruling  the  written  exceptions  to  the  report,  is,  that  the  court  pro- 
ceeded to  a  final  decree  whilst  the  claims  of  two  of  the  creditors  and 
two  of  the  legatees  were  held  under  consideration. 

But  either  those  claims  are  independent  and  not  necessary  to  be 
decided  before  a  final  decision  on  the  rest,  or  they  are  so  connected 
that  a  decision  on  them  was  proper  at  the  same  time,  and  then  this 
appeal  itself  would  be  premature,  and  would  have  to  be  dismissed 
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4  How.  524 ;  Perkins  v.  Fouiniquet  et  aL  6  How.  206.  This,  it  is 
understood,  is  not  moved,  nor  desired  by  either  party. 

Such  independent  claims,  however,  may '  properly  be  suspended 
under  the  circumstances  existing  here,  according  to  Royal's  Adminis- 
trators v.  Johnson  et  aLl  Randolph,  421. 

The  judgment  below  must,  therefore,  be  affirmed. 


John  D.  Murrill  and  The  Bank  of  New  Orleans,  AppeQants,  v. 
Alexander  Neill  and  William  T.  Somerville. 

8  H.  414. 

Constrnction  of  a  deed  of  trast  for  the  benefit  of  cfeditora,  held  to  have  provided  only  for 

individual,  to  the  exclusion  of  partnership  creditors. 
In  equity,  joint  creditors  cannot  obtain  the  aid  of  the  court  to  appropriate  separate  estate  to 

the  payment  of  their  debts,  pari  passu  with  separate  creditors,  especially  where  the  debtor 

has  appropriated  his  separate  estate  towards  paying  his  separate,  to  the  exclusion  of  his 

joint  debts,  not  having  enough  to  pay  the  former. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  Maryland.     The  case  is  stated  in  the  opinion  of  the  court 

Mayer  and  Johnson^  for  the  plaintiff. 

Brown  and  Meredith^  contra. 

*  Daniel,  J.,  delivered  the  opinion  of  the  court  [  *  421  ] 

The  original  bill  in  this  case  having  been  framed  upon  a 
palpable  misapprehension  of  the  position  of  the  parties,  and  of  the  facts 
connected  with  and  entering  into  their  rights  or  their  obligations,  refer- 
ence to  that  bill  beyond  this  remark,  is  deemed  unnecessary.  The 
object  of  the  amended  bill  filed  by  the  complainants  on  behalf  of 
themselves  and  others,  creditors  of  the  mercantile  houses  of  Luke 
Tiernan  and  Charles  Tieman  of  Baltimore,  and  of  Tieman,  Cuddy, 
ic  Co.,  of  New  Orleans^  is  to  procure  an  appropriation  to  those 
creditors  of  the  sum  of  $15,000,  remaining  in  the  hands  of  the  de- 
fendant Alexander  Neill,  and  derived  to  him  from  Charles  H.  Carroll, 
the  trustee  in  the  deed  from  Luke  Tieman,  filed  as  an  exhibit  with 
the  answer  of  Neill  in  this  cause.  This  controversy  depends,  firsts 
upon  the  construction  of  those  clauses  of  the  deed  above  mentioned, 
which  direct  the  payment  by  the  trustee  to  Alexander  NeiQ,  and  the 
application  by  the  latter  of  the  sum  so  paid,  and,  secondly,  upon  the 
operation  of  the  rules  of  law,  as  controlling  such  application  in 
reference  to  the  rights  of  the  separate  creditors  of  Luke  Tiernaui 
and  of  the  joint  creditors  of  the  firms  of  Luke  and  Charles  Tiernan 
and  of  Tieman,  Cuddy,  &  Co. 

In  other  words,  whether  the  separate  creditors  of  Luke  Tieman 
have  a  prior  right  of  satisfaction  from  the  subject  of  the  trust  oonsti- 
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tating  the  separate  private  estate  of  said  Tiernan,  or  have  the  right 
to  claim  against  that  separate  estate  pari  passu  only  with  the  sevmd 
creditors  of  the  mercantile  houses  of  which  Luke  Tiernan  was  a 
partner.  The  facts  of  this  case  are  few  and  simple,  and  are  scarcely 
in  any  respect  controverted ;  the  cause  turns,  as  has  ahready  been 
remarked,  upon  the  construction  of  the  deed,  and  upon  the  roles  of 
equity  as  applicable  to  the  position  of  the  grantor,  in  relation  to  the 
different  classes  of  his  creditors,  at  the  period  of  its  execution.  The 
language  of  the  deed,  as  indicative  of  the  intention  of  the  grantor, 
will  in  the  first  place  be  adverted  ta  And  in  considering  this  lan- 
guage, it  may  be  remarked,  that  it  nowhere  speaks  of  debts  due  from 
Luke  Tiernan,  as  a  member  of  the  firms  of  Luke  and  Charles  Tier- 
nan, or  of  Tiernan,  Cuddy,  &  Co.,  nor  mentions  nor  allndes 
[  *  422  ]  *  to  those  fixms,  nor  to  any  other  mercantile  firms  whatso- 
ever. This  deed  recites  the  facts  of  the  relinquishment  by 
Mrs.  Tiernan  of  her  dower  right  in  a  large  amount  of  property  pre- 
viously sold  by  her  husband,  and  of  her  consent  to  a  similar  relin- 
quishment in  future  sales  to  be  made  by  the  trustee,  Carroll ;  it 
recites  also  a  debt  due  firom  the  grantor  to  Mrs.  Anne  E.  Brien,  de- 
ceased, which  was  still  impaid,  and  was  due  and  owing  to  her  son, 
Luke  Tiernan  Brien.  It  then  proceeds  to  declare :  "  That  whereas 
the  said  Luke  Tiernan  is  indebted  to  divers  other  persons,  residing 
in  different  parts  of  the  United  States,  in  a  large  sum  of  money  in 
the  aggregate,  but  the  names  of  all  the  persons  to  whom  he  is 
indebted,  and  the  amounts  due  to  each  respectively,  the  said  Luke 
Tiernan  is  now  unable  to  specify  particularly.  And  whereas  the  said 
Luke  Tiernan  is  desirous  of  conveying  the  lands  hereinafter  de- 
scribed, in  trust  that  the  same  shall  be  sold,  and  the  proceeds  thereof 
applied  in  the  manner  hereinafter  particularly  specified."  The  deed 
then,  after  directing  a  sale  by  the  trustee,  provides  that  he  shall  remit 
from  time  to  time,  as  the  same  shall  be  received,  "  to  Alexander 
Neill,  of  Maryland,  and  payable  to  his  order,  of  the  first  moneys 
arising  from  such  sales,  until  he  shall  have  remitted  the  sum  of 
$15,000,  to  be  paid  by  the  said  Alexander  Neill  to  the  creditors  of 
the  said  Luke  Tiernan,  whose  demands  shall  then  have  been  asce^ 
tained;  and  if  the  demands  so  ascertained  shall  exceed  the  said 
sum  of  $15,000,  the  same  shall  be  appUed  in  part  payment  of  each 
of  the  said  demands,  in  the  ratio  that  each  of  said  demands  shall 
respectively  bear  to  the  whole  sum  $15,000,  so  to  be  applied."  The 
deed  then  provides,  out  of  further  remittances  arising  from  sales  to 
be  made  by  the  trustee,  for  the  payment  of  $12,000  to  Mrs.  Tiernan 
in  compensation  for  her  right  of  dower ;  and  next,  for  tiie  payment 
of  the  debt  due  to  the  son  of  Mrs.  Anne  E.  BrieUi  and  then  declares 
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that,  after  the  last-mentioned  snm  (i.  e.  the  sum  due  to  Mrs.  Brien  or 
to  her  son)  shall  have  been  paid,  all  the  moneys  arising  from  such 
sales,  after  deducting  expenses,  &c^  shall  be  remitted  by  the  trustee 
to  the  said  Neill,  and  the  same  shall  |>e  applied  by  the  said  Neill  to  the 
payment  of  the  debts  due  from  the  said  Luke  Tiernan  to  all  the 
creditors  of  the  said  Luke,  whose  demands  shall  then  have  been 
ascertained  by  the  said  Alexander  Neill ;  "  and  in  case  that  the  sum 
so  to  be  applied  shall  be  insufficient  for  the  payment  of  all  such  de- 
mands, then,  and  in  this  case,  the  same  shall  be  applied  in  part  pay^ 
ment  of  each  of  said  demands,  in  the  ratio  that  each  of  said  de- 
mands respectively  shall  bear  to  the  whole  sum  to  be  so  applied  to 
that  object;  and  in  case  the  said  sum  shall  be  more  than 
equal  to  the  payment  of  *8uch  demands,  then,  and  in  that  [  *423  ] 
case,  the  residue  thereof  shall  be  paid  by  the  said  Alexander 
Neill  to  the  said  Luke  Tiernan,  his  heirs,"  &c. 

We  have  already  adverted  to  the  circumstance  that  the  grantor  in 
this  deed  has  nowhere  alluded  to  any  mercantile  concern  with  which 
he  was  associated ;  that  he  was  disposing  of  a  subject  confessedly 
his  own  separate  property ;  that  he  has  not  said  that,  whereas  Luke 
Tiernan  and  Son,  or  Tiernan,  Cuddy,  and  Co.,  but  that  Luke  Tier- 
nan was  indebted  to  Mrs.  Tiernan  and  to  Mrs.  Brien,  and  to  divers 
other  persons  residing  in  different  quarters  of  the  country.  This 
would  not  be  the  language  of  a  merchant,  (still  less  of  a  practised 
and  extensive  merchant,)  when  intending  to  designate  the  firm  of 
which  he  makes  a  part.  On  such  occasions,  he  never  mentions  him- 
self individually,  unless  he  intends  expressly  to  distinguish  between 
himself  and  his  house,  and  would  always  be  so  undersood  by  estab- 
lished mercantile  acceptation.  And  again,  if,  in  the  construction  of 
this  deed,  the  name  of  Luke  Tiernan  is  to  be  taken  as  synonymous 
with  Luke  Tiernan  and  Son,  and  Tiernan,  Cuddy,  and  Co.,  we 
should  be  driven  to  the  conclusion  that  these  several  firms  were  in- 
debted to  Mrs.  Tiernan  in  consideration  of  her  relinquishment  of  her 
dower  in  her  husband's  estate,  and  to  Mrs.  Brien  for  the  private  debt 
due  to  her,— for  all  these  creditors  are  grouped  in  the  same  category. 
Their  claims  originate  in  the  same  source, — in  the  obligations  of 
Luke  Tiernan.  The  language  of  the  deed  is,  that  Luke  Tiernan 
is  indebted  to  Mrs.  Tiernan  and  to  Mrs.  Brien ;  and  the  same  Luke 
Tiernan  it  is  who*  is  also  indebted  to  divers  other  persons  residing  in 
different  parts  of  the  United  States.  Such  a  construction  of  the  deed 
involves,  we  think*,  a  violation  of  the  plain  meaning  of  the  terms  of 
the  instrument,  and  leads  to  confusion  and  absurdity. 

It  has  been  insisted  for  the  appellants  in  this  case,  that  the  admis- 
sion by  the  grantor  of  a  large  amount  of  claims  against  him,  of  the 
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diversity  of  the  residence  of  his  creditors,  and  of  tlie  inability  on  his 
part  at  once  to  designate  those  creditors  and  their  demands,  should 
be  received  as  proof  that  the  deed  was  never  intended  to  be  limited 
to  the  private  creditors  of  the  grantor,  who,  it  is  contended,  most,  as 
well  as  the  extent  of  their  claims,  have  been  known ;  but  was  de- 
signed  to  embrace  all  his  partnership  liabilities.  We  have  just  stated 
that  such  an  interpretation  of  the  deed  is  inconsistent  with  the  mean- 
ing of  its  language.  But  if  we  look  beyond  the  deed,  to  tiie  position 
of  the  parties  at  the  time  of  its  execution,  is  there  any  probability 

arising  from  that  position,  which  can  justify  the  conclusions 
[  *  424  ]  *  urged  in  this  respect  for  the  appellants?     The  grantor  in 

this  deed  appears  to  have  been  at  one  time  the  possessor  of 
great  wealth ;  the  deed  made  an  exhibit  in  this  case  shows  that  he 
was  the  possessor  of  an  uuusual  extent  of  property.  It  is  almost 
certain,  too,  from  the  character  and  situation  of  the  subject  of  this 
conveyance,  as  well  as  from  other  circumstances  disclosed  by  the 
record,  that  its  owner  must  have  been  the  proprietor  of  many  other 
constituents  of  a  large  estate,  both  within  and  without  the  city  and 
State  of  his  residence.  That  a  man  thus  situated  should  necessarily 
be  engaged  in  a  variety  of  transactions ;  should  employ  numerous 
agents ;  that  many  of  his  transactions,  both  as  to  persons  and  con* 
tracts,  should  be  conducted  by  agents;  that  his  knowledge  with 
respect  to  persons  and  undertakings  should  in  their  detail  be  depen* 
dent  on  information  to  be  derived  from  agents  thus  employed,  —  are 
circomstances,  in  our  view,  falling  within  the  range  of  daily  expe- 
rience, and  such  as  not  only  may  explain  the  language  of  an  instru- 
ment intended  to  embrace  the  transactions  of  one  so  situated,  but 
which  in  fact  render  such  language  proper,  in  order  to  bring  it  within 
the  bounds  of  experience  and  truth.  The  daily  habits  of  one  so  sit- 
uated must  imply,  to  some  extent,  an  ignorance  of  the  precise  detail 
of  all  that  may  be  consequent  upon  them.  We  think  it  natural  (nay, 
with  a  due  regard  to  truth,  inevitable)  that  one  so  situated,  if  called 
upon  on  an  emergency,  should  admit  his  inability  to  enumerate  all 
that  he  had  done,  —  all  that  he  had  authorized  to  be  done  through 
others, — and  eyery  consequence  which  might  flow  from  the  one  or 
the  other.  The  language  of  Mr.  Tiernan  we  consider,  therefore,  as 
not  more  comprehensive  than  was  appropriate  to  embrace  his  private 
liabilities.  The  debts  due  to  his  wife  and  to  Mrs.  Brien  were  strictly 
domestic  obligations,  necessarily  within  his  knowledge;  were  re* 
garded  as  of  a  peculiarly  sacred  character ;  and  therefore  were  pro- 
vided for,  exempt  from  the  contingency  of  an  ultimate  insufficiency 
of  funds.  But  even  thcbe  claims,  however  sacred  they  may  have 
been  deemed,  were  not  permitted  absolutely  to  precede  a  contribu- 
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tion  at  least  to  other  creditors  whose  condition  might  be  known ;  but 
they  have  been  postponed  to  these  pro  tcmto.  The  language  of  that 
portion  of  the  deed  which,  after  the  payment  directed  to  be  made  to 
Mrs.  Tiernan  and  to  Luke  Tiernan  Brien,  and  after  distribution  of 
the  first  fifteen  thousand  dollars  received  from  the  trustee,  directs  the 
application  of  the  subsequent  proceeds  of  the  trust  subject  to  all  the 
creditors  of  the  grantor  then  ascertained,  and,  in  the  event  of  a 
surplus,  the  payment  of  that  surplus  to  the  grantor,  has  been  earn- 
estly pressed  on  our  attention.  It  has  been  argued  upon 
this  provision  of  the  deed,  either  that  it  is  expressive  of  the  [  *  435  ] 
intention  of  Luke  Tiernan  to  let  in  all  his  creditors,  social 
as  well  as  individual,  or  that  it  is  fraudulent,  as  interposing  a  hin- 
drance on  one  or  the  other  class,  or  on  both  the  classes  of  his  credi- 
tors, by  an  attempt  to  retain  the  proceeds  of  the  land,  in  opposition 
to  their  rights.  We  cannot  yield  to  this  argument  the  ends  it  was 
designed  to  accomplish.  We  think  that  the  terms  of  this  latter  pro- 
vision, so  far  from  enlarging  the  meaning  of  the  former,  so  as  to  let 
in  upon  the  trust  subject  the  creditors  of  the  firms  before  mentioned, 
tend  rather  to  strengthen  the  limit  presented  by  the  former  provision 
when  standing  alone.  For,  although  the  distribution  of  the  money 
to  be  received  by  Neill  is  to  be  made  amongst  all  the  creditors,  they 
are  still  the  creditors  of  the  said  Luke  Tiernan  before  spoken  of,  and 
the  creditors  of  no  other  person.  This  mode  of  expression,  coming 
from  an  individual  practised  ill  the  habits  and  language  of  merchants, 
we  regard  as  a  confirmation  of  the  intention  previously  expressed, 
rather  than  as  proof  of  a  departure  from  that  intention.  Next,  as  to 
any  evidence  of  fraud  resulting  from  the  direction  to  pay  over  to  the 
grantor  in  the  deed  any  surplus  which  might  remain  after  satisfying 
the  separate  creditors,  we  can  perceive  no  proof  of  fraud,  no  attempt 
to  hinder  or  delay  the  creditors  in  this  direction.  Nothing  is  more 
probable  than  that  Luke  Tiernan  might  have  considered  the  effects 
of  Luke  Tiernan  and  Son,  and  of  Tiernan,  Cuddy,  and  Co.,  repre- 
sented to  be  of  a  large  amount,  as  adequate  to  meet  the  joint  respon- 
sibilities of  those  firms ;  or,  at  any  rate,  he  might  have  insisted  upon 
his  right  to  refer  the  partnership  creditors  to  the  partnership  funds  in 
the  first  instance,  and,  until  these  should  be  shown  to  be  insufficient, 
to  retain  possession  of  his  separate  private  estate.  The  argument 
then  appears  to  be  defective  in  either  aspect  in  which  it  is  applied. 

The  second  principal  position  assumed  for  the  appellant  is  this ; 
that,  conceding  the  $15,000  in  controversy  to  have  been  ever  so 
clearly  appropriated  by  Luke  Tiernan  to  his  separate  creditors,  still, 
under  principles  of  equity,  such  an  appropriation  cannot  be  main- 
tained ;  but  that  those  principles  authorize  the  partnership  creditors 
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of  Tiernan  and  Son,  and  of  Tiernan,  Cuddy  and  Co.,  to  charge  that 
fund  pari  passu  with  the  separate  creditors  of  said  Tiernan. 

The  rule  in  equity  governing  the  administration  of  insolvent  part- 
nerships is  one  of  familiar  acceptation  and  practice ;  it  is  one  which 
will  be  found  to  have  been  in  practice  in  this  country  firom  the  begin- 
ning of  our  judicial  history,  and  to  have  been  generally,  if 
[  *426  ]  not  universally  received.  This  rule,  •with  one  or  two 
eccentric  variations  in  the  English  practice  which  may  be 
noted  hereafter,  is  believed  to  be  identical  with  that  prevailing  in 
England,  and  is  this :  That  partnership  creditors  shall,  in  the  first 
instance,  be  satisfied  firom  the  partnership  estate ;  and  separate  or 
private  creditors  of  the  individual  partners  firom  the  separate  and  pn^ 
vate  estate  of  the  partners  with  whom  they  have  made  private  and 
individual  contracts ;  and  that  the  private  and  individual  property  of 
the  partners  shall  not  be  applied  in  extinguishment  of  partnership 
debts,  until  the  separate  and  individual  creditors  of  the  respective 
partners  shall  be  paid.  The  reason  and  foundation  of  this  rule,  or  its 
equality  and  fairness,  the  court  is  not  called  on  to  justify.  Were 
these  less  obvious  than  they  are,  it  were  enough  to  show  the  early 
adoption  and  general  prevalence  of  this  rule,  to  stay  the  hand  of  in- 
novation at  this  day  ;  at  least,  under  any  motive  less  strong  than  the 
most  urgent  propriety. 

This  rule  may  be  traced  back  in  England,  with  certainty,  to  the 
cases  of  Ex  parte  Crowder,  in  2  Vern6n,  706,  (in  1715,)  and  of  Ex 
parte  Cook,  2  P.  Wms.  500,  (in  1728,)  nearly  a  century  and  a  half 
since.  It  was  afirmed  by  Lord  Hardwicke  in  Ex  parte  Hunter,  in 
1  Atkyns,  228,  (in  1742,)  and  continued  unchanged  until  the  year 
1785,  when  a  material  innovation  was  made  upon  it  by  Lord  Thnr- 
low,  in  the  case  of  Ex  parte  Hodgson,  2  Bro.  Ch.  Bep.  5.  By  the 
decision  last  mentioned,  the  established  practice  then  of  sixty  years 
was  so  changed,  and  the  distinction  between  joint  and  separate  cred* 
itors  so  broken  up,  that  the  former  were  permitted  to  come  in,  and  to 
receive  dividends  pari  passu  with  the  latter,  firom  the  separate  estate. 

This  change  led  to  the  practice  of  filing  a  bill  on  behalf  of  the  sep- 
arate creditors,  to  restrain  the  order  in  bankruptcy  whenever  there 
was  a  joint  estate,  and  by  this  means  the  rights  of  the  joint  and 
separate  creditors  on  their  respective  funds  were  maintained ;  a  pro- 
ceeding which  could  rest  on  no  other  foundation,  than  the  peculiar 
equities  of  these  different  parties  with  respect  to  the  funds  with 
which  they  had  been  respectively  connected.  In  consequence  of  the 
inconvenience  of  Lord  ThurloVs  rule,  and  of  the  injustice  it  was 
thought  to  involve.  Lord  Loughborough  reestablished  the  practice 
that  had  so  long  previously  existed,  with  the  single  modification  of 
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permittiiig  the  joint  creditora  to  prove  under  a  separate  oommisaion ; 
but  denying  to  them  any  right  to  dividends,  until  after  the  separate 
creditors  were  satisfied  The  reasoning  of  his  lordship,  as  going  to 
show  that  his  deoision  is  founded  in  pure  principles  of  equity,  is 
peculiarly  forcible.  Speaking  of  the  rule  of  Lord  Thurlow, 
he  says:  "The  difficully  that  has  struck  me  upon  *it  is,  [  *427  ] 
that  what  I  order  here  sitting  in  bankruptcy,  I  shall  forbid 
to-morrow  sitting  in  chancery ;  for  it  is  quite  of  course  to  stop  the 
dividend  upon  a  bill  filed.  The  plain  rule  of  distribution  is,  that 
each  estate  shall  bear  its  own  debts.  The  equity  is  so  plain,  tiiat  it 
is  of  course  upon  a  bill  filed.  The  object  of  the  commission  is  to 
distribute  the  efiects  with  the  least  expanse.  Every  order  I  make  to 
prove  a  joint  debt  on  a  separate  estate,  must  produce  a  bill  in  equity. 
It  is  not  fandamentally  a  just  distribution,  nor  a  convenient  distribu- 
tion. '  Every  creditor  of  the  partnership  would  come  upon  the  sepap 
rate  estate.  The  consequence  would  be,  the  assignees  of  the  separate 
estate  must  file  a  biU  to  restrain  the  dividend  upon  all  these  proo&, 
and  make  the  partners  parties.  But  there  is  another  circumstance. 
It  is  a  contrivance  to  throw  this  upon  the  separate  estate."  Again, 
his  lordship  says :  "  It  is  not  stated  as  a  case  where  there  are  no  joint 
fonds.  Here  it  is  only  that  there  are  two  funds.  Their  proper  fund 
is  the  joint  estate,  and  they  must  get  all  they  can  from  tiiat  first.  I 
have  no  difficulty  in  ordering  them  to  be  permitted  to  prove,  but  not 
to  receive  a  dividend."  This 'doctrine  of  Lord  Loughborough,  de- 
duced, as  he  tells  us,  not  less  from  fundamental  principles  of  equity, 
than  from  convenience  in  the  administration  of  bankrupts'  estates, 
appears  to  have  been  followed  in  England  ever  since.  The  numer- 
ous cases,  chiefly  before  Lord  Eldon,  going  to  sustain  this  position, 
would,  if  quoted,  unnecessarily  incumber  our  opinion ;  they  are  col- 
lected in  note  1  to  the  case  of  Elton,  ex  parUy  3  Vesey,  by  Sumner, 
p.  242.  It  may  be  proper  in  this  place  to  mention  the  two  depeurtnres 
permitted  by  the  court  of  chancery  in  England  from  the  general  rule 
pursued  by  that  court,  which  departures  were  adverted  to  in  a  pre- 
vious part  of  this  opinion.  The  first  is  presented  in  the  instance  in 
which  the  petitioning  creditor,  though  a  joint  creditor,  is  permitted  to 
charge  the  separate  effects  pari  passu  with  the  separate  creditors,  be- 
cause, as  it  is  said,  bis  petition,  being  prior  in  time,  is  in  the  nature 
of  an  execution  in  behalf  of  himself  and  the  separate  creditors.  The 
second  is  that  in  which  there  are  no  joint  effects  at  alL  In  this  last 
instance  it  is  said  that  the  joint  creditors  may  come  in  for  dividends 
pari  passu  on  the  separate  effects ;  though,  if  there  be  joint  effects, 
though  of  the  smallest  possible  amount,  this  privilege  would  not  be 
allowed.     These  exceptions  it  seems  difficult  to  reconcile  with  the 
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reason  or  equity  on  which  the  general  role  is  foanded ;  they  are  bat 
exceptions,  however,  and  cannot  impair  that  role.  They  do  not,  for 
aught  we  have  seen,  appear  to  have  been  recognized  by  the  courts  of 
this  country.  The  case  of  Tucker  i;.  Oxley,  5  Cranchy  34| 
[  *438  ]  *was  a  case  at  law,  and  the  court  in  that  case,  whilst  they 
admitted  the  joint  creditors  to  prove  and  to  receive  divi- 
dends against  the  separate  estate,  explicitly  recognized  the  authority 
of  Ex  pa/rte  Elton,  and  the  power  and  the  duty  of  a  court  of  chan- 
cery, upon  application  thereto,  to  prevent  the  diversion  of  the  sepa- 
rate fund.  The  latter  exception  above  referred  to  was  considered  by 
the  court  of  appeals  of  Maryland,  in  the  case  of  McCSulloh  v.  Dasb- 
iell,  1  Harris  &  Gill's  Rep.  96,  and  by  that  court  expressly  repudiated. 

The  doctrine  upon  this  question  of  distribution,  as  illustrated  both 
in  the  English  and  American  decisions,  will  be  found  to  be  ably 
treated  in  the  case  of  Murray  v.  Murray,  5  Johns.  Ch.  Rep.  72,  et  seq.; 
and  by  Archer,  J.,  in  the  case  of  McCuUoh  v,  Dashiell,  in  1  Har.  &  Gill, 
pp.  99  to  107 ;  and  the  authorities,  both  English  and  American,  are 
collated  in  a  learned  note  in  the  third  volume  of  Kent's  Commentap 
ries,  beginning  on  page  65  of  that  volume. 

The  proper  conclusion  from  these  authorities  we  deem  to  be  this, 
as  is  stated  also  by  Justice  Story  in  his  treatise  on  Partnership,  \  376, 
where  he  says :  '<  It  is  a  general  rule,  that  the  joint  debts  are  prima- 
rily payable  out  of  the  joint  effects,  and  are  entitled  to  a  preference 
over  separate  debts  of  the  bankrupt ;  and  so,  in  the  converse  case, 
the  separate  debts  are  primarily  payable  out  of  the  separate  effects, 
and  possess  a  like  preference ;  and  the  surplus,  only  after  satisfying 
such  priorities,  can  be  reached  by  the  other  class  of  creditors. 

Upon  a  full  consideration  of  this  cause,  we  are  of  the  opinion  that, 
upon  either  ground  of  objection  urged  to  the  decree  of  the  circuit 
court,  that  decree  should  be  affirmed,  and  it  is  hereby  accordingly 
affirmed. 

Daniel  L.  Grove,  Appellant,  v.  John  MgP.  Brien,  Robert  Gilmor, 
William  Fowle,  William  H.  Fowle,  and  George  D.  Fowls, 
trading  under  the  Firm  of  William  Fowle  and  Sons,  Defendants, 

Gross  Suit. 
Robert  Gilmor,  Complsdnant,  v.  Daniel  L.  Grove,  John  McP.  Brien, 
William  Fowle,  William  H.  Fowls,  and  George  D.  Fowle, 
trading  under  the  Firm  of  William  Fowle  and  Sons,  Defendants. 

8H.429. 
If  a  consignor  take  from  the  carrier  an  obligation  to  deliver  the  goods  "  to  A  for  the  nae  of 
B/'  the  purpose  being  to  secure  a  debt  due  from  the  consignor  to  B,  the  assent  of  the  lat 
ter  will  be  presumed,  and  the  property  passes  at  once  to  B,  and  cannot  be  attadied  for  a 
debt  of  the  consignor. 
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Thb  case  is  stated  in  the  opinion  of  the  court 

Davis  J  for  the  appellant. 

F.  2/.  Smith  and  MerediAj  contra. 

•  Nelson,  J.,  dehvered  the  opinion  of  the  court.  [  •438  ] 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
this  District,  in  which  a  bill  was  filed  by  the  complainant  for  the  pur- 
pose of  enforcing  the  collection  of  a  debt  due  from  John  McP.  Brien, 
a  non-resident,  out  of  goods  belonging  to  him  within  the  District,  in 
the  hands  of  William  Fowle  and  Sons,  the  consignees.  It  was  de- 
fended by  Fowle  and  Sons,  on  the  ground  that  they  bad  a  lien  upon 
the  goods.  They  also  set  up,  that  the  property  was  claimed  by  R. 
Gilmor,  a  merchant  in  Baltimore.  The  bill  was  afterwards  amended, 
making  Gilmor  a  defendant,  who  answered,  setting  up  his  title  to 
the  property;  and  also  filed  a  cross-bill  against  the  complainant, 
Fowle  and  Sons,  and  Brien,  setting  forth  the  same  title,  and  praying 
that  the  proceeds  (the  property  in  the  mean  time  having  been  sold) 
might  be  paid  over  to  him.  The  defendants  put  in  several  answers 
to  the  bill ;  but,  upon  the  view  we  have  taken  of  the  case,  it  is  un- 
necessary to  refer  to  them  particularly. 

The  facts  disclosed  which  it  is  material  to  notice  are,  that  Brien, 
being  indebted  to  Gilmor,  on  the  14th  of  March,  1843,  shipped  to 
Fowle  and  Sons  500  kegs  of  nails,  the  property  in  question,  for  the 
purpose  of  securing  such  indebtedness,  and  took  from  the  master  of 
the  boat  the  following  receipt  or  bill  of  lading:  "  Received,  March  14, 
1848,  of  John  McP.  Brien,  500  kegs  of  nails,  to  be  delivered  to  Wil- 
liam Fowle  and  Sons,  Alexandria,  D.  C,  for  the  use  of  Robert  Gil- 
mor, Esq.,  Baltimore,  in  good  order."  And  on  the  same  day  sent  a 
letter  directed  to  the  consignees,  advising  them  that  the  goods  were 
consigned  for  the  use  of  Gilmor ;  and  which  was  received  about  the 
time  of  the  arrival  of  the  goods. 

Upon  these  facts,  the  court  below  dismissed  the  original  bill  of 
complainant,  with  costs,  and  decreed  the  proceeds  of  the  property  to 
Gilmor,  deducting  freight  and  charges. 

The  case  is  here  on  an  appeal  by  the  complainant  in  the  original 
bill. 

We  are  of  opinion  that  the  decree  of  the  court  below  was  right, 
and  should  be  affirmed. 

The  delivery  of  the  goods  by  Brien  to  the  master,  and  the  bill  of 
lading  taken  in  the  name  of  Gilmor,  for  the  purpose  of  securing  to 
him  an  existing  indebtedness,  operated  as  a  transfer  of  the  legal 
VOL.  XVII.  55 
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[  *439  ]  title;  and  the  shipment,  therefore,  was  not  only  in  *£bu^ 
but  in  judgment  of  law,  for  and  on  his  account.     Gilmor 
was  the  consignor. 

The  effect  of  a  consignment  of  goods,  generally,  is  to  vest  the 
property  in  the  consignee ;  but  if  the  bill  of  lading  is  special  to  de- 
liver the  goods  to  A  for  the  use  of  B,  the  property  vests  in  B,  and 
the  action  must  be  brought  in  his  name  in  case  of  loss  or  damage. 
3  Salk.  290;  1  Ld.  Baym.  271;  3  Barn.  &  Aid.  382;  1  Binn.  109; 
Abbott  on  Ship.  216  and  note ;  Long  on  Sales,  293,  Boston  ed« 

If  the  person  to  whom  the  goods  are  ordered  to  be  delivered,  is 
only  an  agent  of  the  shipper,  he  has  no  property  in  them,  and  can- 
not maintain  an  action  against  the  master  for  not  delivering  them, 
Abbott,  216;  1  Camp.  369,  nor  for  damage  for  negligence  of  the 
carrier.  3  Bam.  &  Aid.  382.  And  if  the  goods  are  shipped  at  the 
risk  of  the  consignor,  though  the  freight  is  payable  by  the  consignee, 
the  property  remains  in  the  former.     Abbott,  216 ;  1  Johns.  229. 

These  cases,  and  others  that  might  be  referred  to,  show  that  the  500 
kegs  of  nails  in  the  hands  of  Fowle  and  Sons  were  not  subject  to 
the  attachment  of  the  complainant  for  the  liabilities  of  Brien,  their 
debtor,  as  the  title  to  the  property  had  already  passed  to  the  defend- 
ant, Gilmor ;  and^  also,  that  Fowle  and  Sons  had  no  valid  lien  upon 
them  as  consignees  for  previous  advances  to  Brien  by  the  delivery  to 
the  master ;  as  they  were  only  agents  to  receive  the  goods  on  com- 
mission for  sale,  and  were  advised  by  the  bill  of  lading  and  corre- 
spondence, that  they  were  shipped  for  and  on  account  of  Gilmor. 
Though  the  goods  were  delivered  by  Brien  to  the  master  for  consign- 
ment, they  were  delivered  as  the  property  of  Gilmor,  and,  under  cir- 
cumstances, as  we  have  seen,  that  had  the  effect  to  invest  him  with 
the  title.  His  right,  therefore,  was  prior,  in  point  of  time,  to  any 
lien  that  might  have  been  acquired,  either  by  the  complainant  or 
Fowle  and  Sons,  in  consequence  of  Brien's  indebtedness,  upon  the 
strictest  principles  of  law ;  and  as  to  the  equities,  it  was  but  a  race 
of  diligence  among  the  several  creditors  of  a  failing  debtor  to  see 
^hich  should  get  the  first  security  for  their  debts. 

An  objection  was  made  on  the  argument,  that  there  was  no  evi- 
dence that  Gilmor  had  assented  to  the  transfer  of  the  property  to  him 
as  security  for  his  demand  against  Brien,  until  after  the  levy  of  the 
complainant's  attachment 

The  original  bill  was  amended,  making  him  a  defendant,  and  in 
his  answer  he  sets  up  that  the  transfer  was  made  in  pursuance  of  a 
previous  agreement  between  him  and  Brien,  in  part  liquidation  of 

his  indebtedness. 
[  *440  ]      *  We  are  inclined  to  think  this  part  of  the  answer  is  » 
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sponsive  to  the  bill,  and  there  is  no  evidence  in  the  case  contra- 
dicting it  in  this  respect.  Though  the  bill  is  brief  and  noieagre  in 
the  statement  of  the  case  which  it  presents,  and  has  not  incorpo- 
rated in  it  the  amendment  making  Gilmor  a  defendant ;  yet,  from 
the  nature  of  the  charge  against  him,  and  ground  for  making  him  a 
party,  it  would  seem  necessarily  to  call  upon  him  to  set  forth  his 
daim  to  the  property  in  dispute. 

But  it  is  unnecessary  to  place  the  answer  to  the  objection  on  this 
ground.  In  the  absence  of  all  evidence  to  the  contrary,  in  case  of 
an  absolute  assignment  of  property  by  a  debtor  to  his  creditor  for 
the  purpose  of  securing  a  preexisting  debt,  an  assent  will  be  pre- 
sumed on  account  of  the  benefit  that  he  is  to  derive  from  it 

This  principle  was  recognized  and  applied  by  this  court  in  the 
case  of  Tompkins  v.  Wheeler,  16  Pet  106,  and  had  been  before  in 
Brooks  V.  Marbury,  11  Wheat.  96.  No  expression  of  assent,  the 
court  say,  of  the  person  for  whose  benefit  the  assignment  is  made,  is 
necessary  to  the  vesting  the  title,  as  the  creditor  is  rarely  unwilling 
to  receive  his  debt  from  any  hand  that  will  pay  him. 

It  was  also  objected,  that  Brien  was  an  incompetent  witness  for 
Oilmor,  on  the  ground  of  interest;  but  it  is  apparent  that  he  had  no 
interest  in  the  suit,  for  in  any  event  the  property  would  be  applied  to 
the  discharge  of  debts  against  him,  and  whether  in  favor  of  one  or 
the  other,  was,  in  point  of  interest,  a  matter  of  indifference  to  him. 

In  any  view,  therefore,  that  can  be  properly  taken  of  the  case,  we 
are  of  opinion  the  decree  of  the  court  below  was  right,  and  should  be 
affirmed. 

17  H.  100;  8Wal.  514. 

Thomas  C.  Sheldon  and  Eleanor  Sheldon,  his  Wife,  Appellants, 

i;.  William  E.  Sill,  Appellee. 

8H.441. 

The  assignee  of  a  bond  and  mortgage  who  comes  into  a  court  of  equity  to  obtain  payment 
of  the  debt,  brings  "a  suit  to  recover  the  contents  of  a  chou  in  action"  within  the  meaning 
of  the  11th  section  of  the  judiciary  act  of  1789,  (1  Stats,  at  Large,  78,)  and  must  show 

that  his  asssignor  was  competent  to  sue  the  defendant  in  the  circuit  court. 

. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  Michigan.     The  case  is  stated  in  the  opinion  of  the  court. 

Romeyn^  for  the  appellants. 
Ashmunj  contrk 

•  Grier,  J.,  delivered  the  opinion  of  the  court  [  *  448  ] 

The  only  question  which  it  will  be  necessary  to  notice  in 
this  case  is,  whether  the  circuit  court  had  jurisdiction. 
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Sill,  the  complainant  below,  a  citizen  of  New  York,  filed  his  bill 
in  the  circuit  court  of  the  United  States  for  Michigan,  against  Shel- 
don, claiming  to  recover  the  amount  of  a  bond  and  mortgage,  which 
had  been  assigned  to  him  by  Hastings,  the  President  of  the  Bank  of 
Michigan. 

Sheldon,  in  his  answer,  among  other  things,  pleaded  that  ^'the 
bond  and  mortgage  in  controversy,  having  been  originaUy  given  by 
a  citizen  of  Michigan  to  another  citizen  of  the  same  State,  and  the 
complainant  being  assignee  of  them,  the  circuit  court  had  no  jaris- 
diction." 

The  11th  section  of  the  judiciary  act,  which  defines  the  jurisdic- 
tion of  the  circuit  courts,  restrains  them  firom  taking  "cognizance 
of  any  suit  to  recover  the  contents  of  any  promissory  note  or  other 
chose  in  action^  in  favor  of  an  assignee,  unless  a  suit  might  have  been 
prosecuted  in  such  court  to  recover  the  contents,  if  no  assignment 
had  been  made,  except  in  cases  of  foreign  bills  of  exchange." 

The  3d  article  of  the  constitution  declares  that  "  the  judicial  power 
of  the  United  States  shall  be  vested  in  one  supreme  court,  and  such 
inferior  courts  as  the  congress  may,  from  time  to  time,  ordain  and  estab- 
lish." The  2d  section  of  the  same  article  enumerates  the  cases  and 
controversies  of  which  the  judicial  power  shall  have  cognizance,  and, 
among  others,  it  specifies  "  controversies  between  citizens  of  different 
States." 

It  has  been  alleged,  that  this  restriction  of  the  judiciary  act,  with 
regard  to  assignees  of  choses  in  action^  is  in  conflict  with  this  provis- 
ion of  the  constitution,  and  therefore  void. 

It  must  be  admitted,  that  if  the  constitution  had  ordained  and  es- 
tablished the  inferior  courts,  and  distributed  to  them  their  respective 
powers,  they  could  not  be  restricted  or  divested  by  congress.  Bat  as 
it  has  made  no  such  distribution,  one  or  two  consequences  must  re- 
sult, —  either  that  each  inferior  court  created  by  congress  must  exer- 
cise all  the  judicial  powers  not  given  to  the  supreme  court,  or  that 
congress,  having  the  power  to  establish  the  courts,  most 
[  •449]  define  their  respective  jurisdictions.  •The  first  of  these 
inferences  has  never  been  asserted,  and  could  not  be  de- 
fended with  any  show  of  reason,  and  if  not,  the  latter  would  seem 
to  follow  as  a  necessary  consequence.  And  it  would  seem  to  follow, 
also,  that,  having  a  right  to  prescribe,  congress  may  withhold  from 
any  court  of  its  creation  jurisdiction  of  any  of  the  enumerated  con- 
troversies. Courts  created  by  statute  can  have  no  jurisdiction  but 
such  as  the  statute  confers.  No  one  of  them  can  assert  a  just  claim 
to  jurisdiction  exclusively  conferred  on  another,  or  withheld  from 
all. 
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The  constitution  has  defined  the  limits  of  the  judicial  power  of 
the  United  States,  but  has  not  prescribed  how  much  of  it  shall  be 
exercised  by  the  circuit  court ;  consequently,  the  statute  which  does 
prescribe  the  limits  of  their  jurisdiction,  cannot  be  in  conflict  with 
the  constitution,  unless  it  confers  powers  not  enumerated  therein. 

Such  has  been  the  doctrine  held  by  this  court  since  its  first  estab- 
lishment    To  enumerate  all  the  cases  in  which  it  has  been  either 
directly  advanced  or  tacitly  assumed,  would  be  tedious  and  unneces 
sary. 

In  the  case  of  Turner  v.  Bank  of  North  America,  4  DalL  10,  it 
was  contended,  as  in  this  case,  that,  as  it  was  a  controversy  between 
citizens  of  different  States,  the  constitution  gave  the  plaintiff  a  right 
to  sue  in  the  circuit  court,  notwithstanding  he  was  an  assignee  within 
the  restriction  of  the  11th  section  of  the  judiciary  act  But  the 
court  said :  '^  The  political  truth  is,  that  the  disposal  of  the  judicisJ 
power,  except  in  a  few  specified  instances,  belongs  to  congress ;  and 
congress  is  not  bound  to  enlarge  the  jurisdiction  of  the  federal  courts 
to  every  subject,  in  every  form  which  the  constitution  might  warrant." 
This  decision  was  made  in  1799 ;  since  that  time  the  same  doctrine 
has  been  firequently  asserted  by  this  court,  as  may  be  seen  in  Mcln- 
tire  V.  Wood,  7  Cranch,  506 ;  Kendall  v.  United  States,  12  Pet  616 ; 
Gary  v,  Curtis,  3  How.  245. 

The  only  remaining  inquiry  is,  whether  the  complainant  in  this 
case  is  the  assignee  of  a  "  chose  in  acHonj^  within  the  meaning  of  the 
statute.  The  term  ^^ chose  in  action^^  is  one  of  comprehensive  im- 
port It  indudes  the  infinite  variety  of  contracts,  covenants,  and 
promises,  which  confer  on  one  party  a  right  to  recover  a  personal 
chattel  or  a  sum  of  money  from  another,  by  action. 

It  is  true,  a  deed  or  title  for  land  does  not  come  within  this  de- 
scription. And  it  is  true,  also,  that  a  mortgagee  may  avail  himself 
of  his  legal  title  to  recover  in  ejectment,  in  a  court  of  law. 
Yet,  even  there,  he  is  considered  as  having  but  a  chattel  *in-  [  '450  ] 
terest,  while  the  mortgagor  is  treated  as  the  true  owner. 
The  land  wiU  descend  to  the  heir  of  the  mortgagor.  His  widow  will 
be  entitled  to  dower.  But  on  the  death  of  the  mortgagee,  the  debt 
secured  by  the  mortgage  will  be  assets  in  the  hands  of  his  executor, 
and  although  the  technical  legal  estate  may  descend  to  his  heir,  it  can 
be  used  only  for  the  purpose  of  obtaining  satisfaction  of  the  debt 
The  heir  will  be  but  a  trustee  for  the  executor. 

In  equity,  the  debt  or  bond  is  treated  as  the  principal,  and  the 
mortgage  as  the  incident  It  passes  by  the  assignment  or  transfer 
of  the  bond,  and  is  discharged  by  its  payment  It  is,  in  fact,  but  a 
special  security,  or  lien  on  the  property  mortgaged.     The  remedy  ob« 
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tained  on  it  in  a  court  of  equity  is  not  the  recovery  of  land,  but  &d 
satisfaction  of  the  debt .  It  is  the  pursuit  by  action  of  one  debt  on 
two  instruments  or  securities,  the  one  general,  the  other  special.  The 
decree  is,  that  the  mortgaged  premises  be  sold  to  pay  the  debt,  and 
if  insufficient  for  that  purpose,  that  the  complainant  have  farther 
remedy,  by  execution,  for  the  balance. 

The  complainant  in  this  case  is  the  purchaser  and  assignee  of  a 
sum  of  money,  a  debt,  a  chose  in  action^  not  of  a  tract  of  land.  He 
seeks  to  recover  by  this  action  a  debt  assigned  to  him.  He  is,  there- 
fore, the  ^  assignee  of  a  chose  in  action^^  within  the  letter  and  spirit 
of  the  act  of  congress  under  consideration,  and  cannot  support  this 
action  in  the  circuit  court  of  the  United  States,  where  his  assignor 
could  not. 

The  judgment  of  the  circuit  court  must  therefore  be  reversed,  for 
want  of  jurisdiction. 

16  H.  622;  21  H.  676;  8  WaL  260. 


Jacob  Lb  Roy,  Plaintiff  in  Error  v.  William  Beard. 

8  H.  451. 

A  power  to  an  agent  to  sell  landit,  on  sach  terms  in  all  respects  as  he  might  deem  most  ad- 
vantageous, and  to  execute  deeds  of  conveyance  necessary  for  the  full  and  perfect  transfer 
of  the  title,  authorizes  the  agent  to  insert  in  the  deed  the  usual  covenants  of  warranty. 

A  covenant  of  seisin  is  broken  without  an  eviction. 

If  a  power  be  ambiguous,  and  is  reasonably  construed  by  the  agent  and  a  third  person  deil- 
ing  with  him,  the  principal  is  bound,  though  it  should  prove  not  to  have  been  the  constrac- 
tion  intended  by  the  principal. 

Assumpsit  lies  in  New  York  on  an  undertaking  in  Wisconsin,  contained  in  a  writing  having  a 
scrawl,  and  no  seal  affixed  to  the  defendant's  name,  though,  in  the  State  where  it  was  insde^ 
it  has  the  effect  of  a  deed. 

The  case  is  stated  in  the  opinion  of  the  court  The  power  of 
attorney  therein  refeired  to  was  as  follows :  — 

<'  Know  all  men  by  these  presents,  that  we,  Jacob  Le  Boy  and 
Charlotte  D.  Le  Roy,  his  wife,  of  the  town  of  Le  Roy,  in*the  county 
of  Grenesee,  and  State  of  New  York,  have  constituted  and  appointed, 
and  by  these  presents  do  constitute  and  appoint,  Elisha  Starr,  of  the 
same  place,  our  true  and  lawful  attorney,  for  the  purposes  following, 
to  wit :  In  the  name  of  the  said  Jacob  Le  Roy,  and  for  his  use  and 
benefit,  to  expend  and  invest  certftin  moneys  for  that  purpose  herewith 
placed  by  him  in  the  hands  of  thi  said  Starr,  in  the  purchase  of  lands 
and  real  estate  in  some  of  the  western  States  and  teiritorieB  of  the 
United  States,  at  the  discretion  of  the  said  Stair,  and  to  take  tiie 
certificates,  titles,  deeds,  or  other  evidences  of  sach  purchases,  io  and 
in  the  name  of  the  said  Jacob  Le  Roy ;  and  also,  for  and  in  the  namei 
of  the  said  Jacob  Le  Roy  and  Charlotte  D.  Le  Roy,  to  contzaet 
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for  the  sale  of,  and  to  sell,  either  ia  whole  or  in  part,  the  lands 
and  real  estate  so  purchased  by  the  said  Starr  with  the  money  here- 
with furnished  him,  or  any  other  lands  or  real  estate  heretofore  pur- 
chased in  the  said  States  or  territories,  by  the  said  Starr  or 
Suf&encis  Dewy,  for  the  *  said  Jacob  Le  Roy,  and  now  [  *  452  ] 
owned  by  him,  or  any  lands  which  may  have  been  bought 
with  the  avails  of  the  lands  so  purchased  as  aforesaid,  or  for  which 
the  same  may  have  been  exchanged,  to  such  person  or  persons,  for 
such  consideration,  and  on  such  terms,  in  all  respects,  as  the  said 
Starr  shall  deem  most  advantageous ;  and  for  us,  and  in  our  names, 
to  execute  to  the  purchaser  or  purchasers  thereof,  the  assignments, 
contracts,  or  deeds  of  conveyance  necessary  for  the  full  and  perfect 
transfer  of  all  of  our  respective  right,  title,  and  interest,  dower  and 
right  of  dower,  as  sufficientlyi  in  all  respects,  as  we  ourselves  could 
do  personally  in  the  premises ;  and  generally,  as  the  agent  and  attor- 
ney of  the  said  Jacob  Le  Roy,  to  purchase  lands  or  real  estate  with 
the  money  now  furnished  him,  and  to  sell,  resell,  and  exchange  the 
same,  or  any  lands  heretofore  purchased  by  him  for  the  said  Jacob 
Le  Roy,  or  any  lands  or  real  estate  that  he  may  acquu^  in  consider- 
ation of  the  sale  or  exchange  of  the  same,  to  such  persons,  and  on 
such  terms,  in  all  respects,  as  he  may  deem  most  eligible ;  and  to  do 
all  acts  legally  necessary  for  the  perfect  transfer  to  such  persons  of  the 
titie  of  the  same ;  we  hereby  ratifying  and  confirming  whatsoever  our 
said  attorney  shall  do  in  the  premises,  by  virtue  of  these  presents, 
until  the  1st  day  of  July  next,  1837;  from  and  after  which  day, 
these  presents,  and  the  powers  conferred  thereby,  shall  cease,  and 
be  null  and  void. 

"  Sealed  with  our  seals,  and  dated  this  31st  day  of  August,  1836. 

"Jacob  Le  Roy,  [l.  s.^ 

"  Charlotte  D.  Le  Rot.     [l.  s.^ 

"  In  presence  of — ^ 

Blunt  and  Webster j  for  the  plaintiff. 

Seeley  and  Baldmn^  contra. 

•  Woodbury,  J.,  delivered  the  opinion  of  the  court.  [  '464  ] 

This  was  an  action  of  assumpsit  for  money  had  and  re- 
ceived ;  and  also  counting  specially,  that,  on  the  17th  of  November, 
1836,  the  original  defendant,  Le  Roy,  in  consideration  of  ^1,800  then 
paid  to  him  by  the  original  plaintiff,  Beard,  caused  to  be  made  to  the 
latter,  at  Milwaukie,  Wisconsin,  a  conveyance,  signed  by  Le  Roy 
and  his  wife,  Charlotte.  This  conveyance  was  of  a  certain  lot  of 
land  situated  in  Milwaukie,  and  oontqined  covenants  that  they  were 
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seised  in  fee  of  the  lot,  and  bad  good  right  to  convey  the  same. 
Whereas  it  was  averred,  that,  in  truth,  they  were  not  so  seised,  nor 
authorized  to  convey  the  premises,  and  that  thereby  Le  Roy  became 
liable  to  repay  the  ^1,800. 

Under  several  instructions  given  by  the  circuit  court  for  the  south* 
em  district  of  New  York,  where  the  suit  was  instituted,  the  jury 
found  a  verdict  for  the  original  plaintiff,  on  which  judgment  was  ren- 
dered in  his  favor,  and  which  the  defendant  now  seeks  to  reverse  by 
writ  of  error.  Among  those  instructions,  which  were  excepted  to  by 
the  defendant,  and  are  at  this  time  to  be  considered,  was,  first,  that 
'<  the  action  of  assumpsit  is  properly  brought  in  this  court,  upon  the 
promises  of  the  defendant  contained  in  the  deed,  if  any  promises  are 
made  therein  which  are  binding  or  obligatory  on  the  defendant." 

The  conveyance  in  this  case  was  made  in  the  State  of  Wisconsin, 
and  a  scrawl  or  ink  seal  was  affixed  to  it,  rather  than  a  seal  of  wax 
or  wafer.  By  the  law  of  that  State,  it  is  provided,  that  "  any  instru- 
ment, to  which  the  person  making  the  same  shall  affix  any  device, 
by  way  of  seal,  shall  be  adjudged  and  held  to  be  of  the  same  force 
and  obligation  as  if  it  were  actually  sealed." 

But  in  the  State  of  New  York  it  has  been  repeatedly  held  (as^  in 
Warren  v.  Lynch,  6  Johns.  239,)  that,  by  its  laws,  such  device,  with- 
out a  wafer  or  wax,  are  not  to  be  deemed  a  seal,  and  that  the  proper 
form  of  action  must  be  such  as  is  practised  on  an  unsealed  instrument 
in  the  State  where  the  suit  is  instituted,  and  the  latter  must  therefore 
be  assumpsit.  12  Johns.  198 ;  2  Hill,  228, 544 ;  3  Hill,  493  ;  1  Denio, 
376  ;  5  Johns.  ^29 ;  Andrews  et  dL  v.  Herriot,  4  Cowen,  508,  overrul- 
ing Meredith  v.  Hinsdale,  2  Caines,  362 ;  4  Kent,  451 ; 
[  •465  ]  8  Pet  362 ;  Story's  Conflict  of  •  Laws,  47 ;  2  Caines,  362. 
A  lik^  doctrine  prevails  in  some  other  States.  3  Gill  & 
Johns.  234 ;  Douglas  et  aL  v.  Oldham,  6  N.  Hamp.  150. 

It  becomes  our  duty,  then,  to  consider  the  instruction  given  here 
in  an  action  brought  in  the  circuit  court  of  New  York,  as  correct  in 
relation  to  the  form  of  the  remedy.  It  was  obliged  to  be  in  assump- 
sit  in  the  State  of  New  York,  and  one  of  the  counts  was  special  on 
the  promise  contained  in  the  covenant.  We  hold  this,  too,  without 
impairing  at  all  the  principle,  that,  in  deciding  on  the  obligation  of 
the  instrument  as  a  contract,  and  not  the  remedy  on  it  elsewhere,  the 
law  of  Wisconsin,  as  the  lex  loci  contractus^  must  govern.  Robinson 
V.  Campbell,  3  Wheat  212. 

It  is  further  objected  here,  that  an  eviction  by  elder  and  better  title 
should  have  been  averred  in  the  declaration  before  a  recovery  can  be 
had  for  a  breach  of  warranty. 

But  such  averment  is  necessary  only  when  the  breach  is  of  a  ooTe- 
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nant  for  quiet  enjoyment,  j&c.  14  Johns.  48.  Because,  in  a  breach 
of  the  covenant  of  seisin,  it  is  broken  at  the  time  of  the  conveyance 
if  at  all,  and  no  eviction  need  be  alleged.  4  Cranch,  421 ;  4  Kent's 
Com.  474,  note. 

Here,  it  virtually  appears  that  the  original  defendant  was  not  seised. 
Little  attempt  is  made  to  show  that  he  was ;  and  the  title,  so  far  as 
disclosed  in  the  evidence,  could  not  have  been  in  him  or  his  grantors. 

It  is  likewise  contended,  that,  if  a  covenant  legally  existed  in  this 
case,  and  was  broken,  assumpsit  lies  to  recover  back  the  money. 
That  form  of  action  seems  at  times  justified  on  general  principles, 
beside  the  rule  that  in  New  York  the  remedy  must  be  assumpsit 
on  an  instrument  like  this.  9  J\f ees.  &  Wels.  54 ;  4  Man.  &  Grang. 
11 ;  6  Adolph.  &  Ell.  433 ;  6  East,  241.  To  this  the  chief  objection 
urged  is,  that  neither  assumpsit  nor  covenant  will  lie,  in  case  no  cove- 
nant whatever  was  made  or  broken.  3  Bos.  &  Pul.  170;  2  Johns. 
Ch.  515 ;  4  Kent,  474 ;  3  Ves.  235. 

But  as  the  facts  here  do  not  require  a  decision  on  this  last  point, 
none  is  given. 

The  next  instruction  to  which  the  original  defendant  objected,  and 
which  is  the  chief  and  most  difficult  one  that  can  properly  be  consid- 
ered  by  us,  under  the  present  bill  of  exceptions,  is,  that  the  power  of 
attorney  by  Le  Boy  and  his  wife  to  Starr,  their  agent,  was  broad 
enough  to  confer  upon  him  "  authority  to  give  a  deed  of  the  land 
with  covenant  of  warranty." 

This  power  of  attorney  is  given  in  eztenso  in  the  statement  of  the 
case.  It  appears  from  its  contents,  that  Le  Roy,  after 
*  authorizing  Starr  to  invest  certain  moneys  in  lands  and  [  *466  ] 
real  estate  in  some  of  the  western  States  and  territories  of 
the  United  States,  at  the  discretion  of  the  said  Starr,  empowered  hitu 
'^  to  contract  for  the  sale  of,  and  to  sell,  either  in  whole  or  in  part,  the 
lands  and  real  estate  so  purchased  by  the  said  Starr,"  and  <<  on  such 
terms  in  all  respects  as  the  said  Stcirr  shall  deem  most  advantageous." 
Again,  he  was  authorized  to  execute  <<  deeds  of  conveyance  necessary 
for  the  full  and  perfect  transfer  of  all  our  respective  right,  title,"  &c., 
^<  as  sufficiently  in  all  respects  as  we  ourselves  could  do  personally  in 
the  premises,"  ^  and  generally,  as  the  agent  and  attorney  of  the  said 
Jacob  Le  Roy,"  to  sell  ^  on  such  terms  in  all  respects  as  he  may  deem 
most  eligible." 

It  would  be  difficult  to  select  language  stronger  than  this  to  justify 
the  making  of  covenants  without  specifying  them  eo  nomine.  When 
this  last  is  done,  no  question  as  to  the  extent  of  the  power  can  arise, 
to  be  settled  by  any  court  But  when,  as  here,  this  last  is  not  donci 
the  extent  of  the  power  is  to  be  settled  by  the  language  employed  in 
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the  whole  instrament,  4  Moore,  448,  aided  by  the  situation  of  the 
parties  and  of  the^property,  the  usages  of  the  country  on  such  subjects, 
the  acts  of  the  parties  themselves,  and  any  other  circumstance  having 
a  legal  bearing  and  throwing  Ught  on  the  question. 

That  the  language  above  quoted  from  the  power  of  attorney  is 
sufficient  to  cover  the  execution  of  such  a  covenant  would  seem  natr 
urally  to  be  inferred,  first,  from  its  leaving  the  terms  of  the  sale  to  be 
in  all  respects  as  Starr  shall  deem  most,  advantageous.  ''  Terms  "  is 
an  expression  applicable  to  the  conveyances  and  covenants  to  be 
given,  as  much  as  to  the  amount  of,  and  the  time  of  paying,  the  con- 
sideration. Rogers  v.  Kneeland,  10  Wendell,  218.  To  prevent 
misconception,  this  wide  discretion  is  reiterated.  The  covenants,  or 
security  as  to  the  title,  would  be  likely  to  be  among  the  terms  agreed 
on,  as  they  would  influence  the  trade  essentially,  and  in  a  new  and 
unsettled  country  must  be  the  chief  reliance  of  the  purchaser. 

To  strengthen  this  view,  the  agent  was  also  enabled  to  execute 
conveyances  to  transfer  the  title  "  as  sufficiently  in  all  respects  as  we 
ourselves  could  do  personally  in  the  premises.''  And  it  is  manifest, 
that  inserting  certain  covenants  which  would  run  with  the  land  mig^ 
transfer  the  title  in  some  events  more  perfectly  than  it  would  pass 
without  them ;  and  that,  if  present "  personally,"  he  could  make  such 
covenants,  and  would  be  likely  to  if  requested,  unless  an  intention 
existed  to  sell  a  defective  title  for  a  good  one,  and  for  the  price  of  a 
good  one.     It  is  hardly  to  be  presumed  that  any  thing  so  censurable 

as  this  was  contemplated. 
[  *  467  ]  *  Again,  his  authority  to  sell,  "  on  such  terms  in  all 
respects  as  he  may  deem  most  eligible,"  might  well  be 
meant  to  extend  to  a  term  or  condition  to  make  covenants  of  seisin 
or  warranty,  as  without  such  he  might  not  be  able  to  make  an 
eligible  sale,  and  obtain  nearly  so  large  a  price. 

Now  all  these  expressions,  united  in  the  same  instrument,  would 
primd  facie^  in  common  acceptation,  seem  designed  to  convey  full 
powers  to  make  covenants  like  these.  And  although  a  grant  of 
powers  is  sometimes  to  be  construed  strictly.  Com.  Dig.,  Poiar,  B.  1 
and  c  6 ;  1  Bl.  R.  283,  yet  it  does  not  seem  fit  to  flitter  it  away  in  a 
case  like  this,  by  very  nice  and  metaphysical  distinctions,  when  the 
general  tenor  of  the  whole  instrument  is  in  fieivor  of  what  was  done 
under  the  power,  and  when  the  grantor  has  reaped  the  benefit  of  it, 
by  receiving  a  large  price  that  otherwise  would  probably  never  have 
been  paid.  Nind  v.  Marshall,  1  Brod.  &  Bingh.  319 ;  10  Wend.  219, 
252.  This  he  must  refund  when  the  title  fails,  or  be  accessory  to 
what  «eem8  firaudulent  1  J.  J.  Marsh.  292.  Another  circumstance 
in  support  of  the  intent  of  the  parties  to  the  power  of  attorney  to 
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make  it  broad  enough  to  cover  warranties,  is  their  position  or  situa- 
tion as  disdosed  in  the  instrument  itself.  Solly  v.  Forbes,  4  Moore, 
448.  Le  Boy  resided  in  New  York,  and  Stcur  was  to  act  as  his 
attorney  in  buying  and  selling  lands  in  the  ^'  Western  States  and 
Territories,"  and  this  very  sale  was  as  remote  as  Milwaukie,  in  Wis- 
consin. For  aught  which  appears,  Le  Roy,  Beard,  and  Starr  were 
all  strangers  there,  and  the  true  title  to  the  soil  little  known  to  them, 
and  hence  they  would  expect  to  be  required  to  give  warranties  when 
selling,  and  would  be  likely  to  demand  them  when  buying. 

The  usages  of  this  countary  are  believed,  also,  to  be  very  uniform 
to  insert  covenants  in  deeds.  In  the  case  of  the  Lessee  of  Clarke  v* 
Courtney,  5  Pet.  349,  Justice  Story  says:  'VThis  is  the  common 
course  of  conveyances;"  and  that  in  them  '^  covenants  of  title  are 
usually  inserted*"  See  also  6  Hill,  338.  Now,  if  in  this  power  of 
attorney  no  expression  had  be^n  employed  beyond  giving  an  author- 
ity to  sell  and  convey  this  land,  saying  nothing  more  extensive  or 
more  restrictive,  there  are  cases  which  strongly  sustain  the  doctrine, 
that,  from  usage  as  well  as  otherwise,  a  warranty  by  the  agent  was 
proper,  and  would  be  binding  on  the  principal. 

It  is  true,  that  some  of  these  cases  relate  to  personal  estate,  and 
some  perhaps  should  be  confined  to  agents  who  have  been  long  em- 
ployed in  a  particular  business,  and  derive  their  authority  by  parol, 
no  less  than  by  usage ;  and  consequently  may  not  be  deci- 
sive by  analogy  to  the  present  case.  3  D.  &  E.  757 ;  *  Hel-  [  *  468  ] 
year  v.  Hawke,  5  Es.  Ca.  72,  note ;  Pickering  v.  Busk,  15 
East,  45;  2  Camp.  N.  P.  565;  6  Hill,  338;  4  D.  &  E.  177. 

So  of  some  cases  which  relate  to  the  quality,  and  not  the  title,  of 
the  property.  Andrews  v.  Eneeland,  6  Cowen,  354;  The  Monte 
AUegre,  9  Wheat  648 ;  6  Hill,  338. 

But  where  a  power  to  seU  or  convey  is  given  in  writing,  and  not 
aided,  as  here,  by  language  conferring  a  wide  discretion ;  it  still  must 
be  construed  as  intending  to  confer  all  the  usual  means,  or  sanction 
the  usual  manner  of  performing  what  is  intrusted  to  the  agent.  10 
Wend.  218 ;  Howard  v.  Baillie,  2  H.  BL  618 ;  Story  on  Agency,  p. 
58 ;  Dawson  v.  Lawly,  4  Es.  Cgl  65 ;  Eldns  v.  Maclish,  Ambler,  L86 ; 
Salk.  283 ;  Jeffrey  v.  Bigelow,  13  Wend.  518 ;  6  Cowen,  359.  Nor 
is  the  power  confined  merely  to  '^  usual  modes  and  means,''  but, 
whether  the  agency  be  special  or  general,  the  attorney  may  use 
appropriate  modes  and  reasonable  modes;  such  are  considered  within 
the  scope  of  his  authority.  6  Hill,  338 ;  2  Pick.  345 ;  Bell  on  Com. 
L.  410 ;  2  Kent's  Com.  618 ;  Vanada  v.  Hopkins,  1  J.  J.  Marsh.  287 ; 
Bandford  v.  Handy,  23  Wend.  268.  We  have  already  shown,  that, 
under  all  the  drcnmstances,  a  covenant  of  warranty  here  was  not 
only  usual,  but  appropriate  and  reasonable. 
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•  Again,  ^^  all  powers  conferred  must  be  construed  with  a  view  to  the 
design  and  object  of  them."  1  J.  J.  Marsh.  387.  Here  that  design 
was  manifestly  in  the  discretion  of  the  agent,  to  sell  as  he  might 
deem  most  advantageous.  Again,  if  a  construction  be  in  some 
doubt,  not  only  may  usage  be  resorted  to  for  explanation,  Story  on 
Agency,  p.  73 ;  5  D.  &  E.  564,  but  the  agent  may  do  what  seems  from 
the  instrument  plausible  and  correct ;  and  though  it  turn  out  in  the 
end  to  be  wrong,  as  understood  by  the  principal,  the  latter  is  still 
bound  by  the  conduct  of  the  agent  Lomax  v.  Cartwright,  3  Wash. 
C.  C.  151 ;  2  ibid.  133 ;  4  ibid.  551 ;  6  Cowen,  358,  in  Andrews  v. 
Kneeland.  Because  the  person  who  deals  with  the  agent  is  required 
like  him  to  look  to  the  instrument  to  see  the  extent  of  the  power,  7 
Barn.  &  Ores.  278 ;  1  Pet  290 ;  and  if  it  be  ambiguous,  so  as  to  mis- 
lead them,  the  injurious  consequences  should  fall  on  the  principal, 
for  not  employing  clearer  terms.  2  Barn.  &  Aid.  143,  in  Baring  r. 
Corrie,  1  Pet  290 ;  Courcier  v.  Ritter,  4  Wash.  C.  C.  551 ;  23  Wend. 
268. 

In  the  next  place,  the  acts  of  the  parties  themselves  tend  here  to 
strengthen  the  construction  of  the  words  in  the  power,  so  as  to 
authorize  a  warranty,  and  these  acts,  it  is  competent  to  consider  in 
order  to  remove  doubt  17  Pick.  222;  1  Metcalf,  378; 
[  ^469  ]  Paley  on  Agency,  198;  Mechanics'  Bank  of  *  Alexandria  r. 
Bank  of  Columbia,  5  Wheat  326 ;  and  Bac.  Abr.  Covenant, 
F. ;  5  D.  &  E.  564 ;  1  Greenleaf  on  Ev.  §  293. 

The  agent's  acts  on  this  subjecjt  are  strong.  He  construed  the 
instrument  as  if  empowering  him  to  make  the  wairanty,  and  made 
it  accordingly.  He  was  to  gain  nothing  for  himself  by  such  a  course, 
if  wrong,  and  does  not  appear  to  have  done  it  collusively  with  any 
body.    2  Bro.  Ch.  638. 

The  principal,  too,  when  asked  for  redress,  and  when  correspond- 
ing on  the  subject,  does  not  appear  to  have  set  up  as  a  defence,  that 
he  did  not  intend^  by  this  instrument,  to  authorize  a  conveyance  with 
warranty.  On  the  contrary,  for  some  time  he  conducted  himself' 
towards  both  the  agent  and  the  plaintiff,  as  if  he  had  meant  cove- 
nants should  be  made.  14  Johns.  238 ;  All  Saints  Church  v.  LK>vett, 
1  HaU,  191. 

Finally,  the  decided  cases  on  this  question,  though  in  some  respects 
contradictory,  present  conclusions  as  favorable  to  this  construction, 
as  do  the  peculiar  language  used  in  the  power  and  the  weight  of 
analogy.  See  23  Wend.  260,  267,  268 ;  Nelson  v.  Cowiing,  6  Hill, 
336 ;  Vanada  v.  Hopkins's  Ad.,  1  J.  J.  Marsh.  293 ;  13  Wend.  521, 
Semhle. 

Some  earlier  cases  were  conird.     Nixon  v,  Hyserott,  5  Johns.  58; 
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Van  Eps  v.  Schenectady,  12  Johns.  436 ;  and  Ketchum  v.  Evertson^ 
13  Johns.  365 ;  7  Johns.  390. 

But  in  these  the  power  was  merely  to  give  a  deed  of  a  certain 
piece  of  property,  and  could  be  construed  as  it  was,  without  directly 
impugning  our  views  here.  Whereas,  in  the  present  case,  the  power 
was  manifestly  broader  in  terms  and  design.  Wilson  v.  Troup,  2 
Cowen,  195 ;  6  Cowen,  357. 

The  earlier  cases  in  New  York,  bearing  on  this  subject,  are  also 
considered  by  its  own  courts  as  overruled  by  the  later  ones.  Bron- 
son,  J.,  in  6  Hill,  336. 

It  may  be  proper  to  add,  that  the  general  conclusions  to  which  we 
have  arrived  are  more  satisfactory  to  us,  if  not  more  right,  because 
they  accord  with  what  appears  to  be  the  justice  of  the  case,  which  is, 
that  the  plaintiff  should  not  keep  money  which  would  probably  not 
have  been  obtained  except  by  these  very  covenants,  and  which  it 
must  be  inequitable,  therefore,  to  retain  and  at  the  same  time  avoid 
the  covenants. 

The  judgment  below  is  affirmed. 

M'Lean,  J.,  dissented. 

13  H.  345. 


George  D.  Prentice  and  George  W.  Weissinoer,  Copartners 
doing  Business  under  the  Style  and  Firm  of  Prentice  and  Weis- 
siNGER,  Plaintiffs  in  Error,  v.  Platoff  Zane's  Administrator. 

8  H.  470. 

A  special  yerdict  which  does  not  find  the  facts,  bat  only  the  evidence  of  them,  is  imperfecti 
no  judgment  can  be  rendered  thereon,  and  a  venire  de  novo  most  be  awarded. 

If  parties  agree  that  the  judges  of  the  circuit  court  may  draw  inferences  of  fact  not  found  by 
the  jury  in  that  court,  and  the  judgment  can  be  supported  by  a  reasonable  presumption 
that  the  judges  found  certain  facts,  it  will  not  be  reyersed. 

Error  to  the  district  court  of  the  United  States  for  the  western 
district  of  Virginia.     The  case  i?  stated  in  the  opinion  of  the  court 

Badger  and  Bibb^  for  the  plaintifil 

Ewingj  contra. 

*  Grier,  J.,  delivered  the  opinion  of  the  court  [  •483  J 

.    The  plaintiffs  in  error  were  plaintiffs  below.    They  de- 
clared •on  a  promissory  note  given  by  defendant  to  James  [  ^484  ] 
H.  Johnson,  or  order,  for  the  sum  of  ^5,437.59,  payable  five 
years  after  date.     The  note  was  indorsed  by  the  payee  and  delivered 
VOL.  XVII.  66 
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to  John  Stivers,  who  delivered  it  to  the  plaintiffs.  The  defendant 
pleaded  non  assumpsit^  and  a  jury  being  called,  found  a  special  ver- 
dict, setting  forth  the  note,  and  finding  that  it  was  made  by  the 
defendant  and  delivered  by  him  to  the  payee,  but  that  "  the  con- 
sideration was  jfraudulent  on  the  part  of  the  payee ; "  that  the  note 
was  indorsed  by  the  payee  to  John  Stivers  before  its  maturity,  "  and 
that  there  has  not  been  any  evidence  submitted  to  the  jury  that  said 
Stivers  paid  value  therefor,  or  that  there  was  any  consideration  for 
such  indorsement,  unless  the  same  ought  to  be  inferred  from  the 
matters  herein  stated,"  &c.  They  also  find  that  Stivers  delivered 
the  note  to  plaintiffs,  but  without  saying  whether  for  a  valuable  con- 
sideration or  not ;  and  they  refer  the  court  to  the  deposition  of  a  wit- 
ness and  the  record  of  a  chancery  suit  appended  to  the  verdict  for  the 
evidence  on  that  point. 

This  special  verdict  is  manifestly  imperfect  and  uncertain,  as  it 
finds  the  evidence  of  facts,  and  not  the  facts  themselves. 

A  verdict,  says  Coke  (Co.  Litt  227,  a,)  finding  matter  uncertainly 
and  ambiguously,  is  insufficient,  and  no  judgment  will  be  given 
thereon. 

A  verdict  which  finds  but  part  of  the  issue  and  says  nothing  as  to 
the  rest  is  insufficient,  because  the  jury  have  not  tried  the  whole  issue. 
So,  if  several  pleas  are  joined,  and  the  jury  find  some  of  them  well, 
and  as  to  others  find  a  special  verdict  which  is  imperfect,  a  venire 
facias  de  novo  wiQ.  be  granted  for  the  whole.  2  RolL  Abr.  722,  PL 
19 ;  Auncelme  v.  Auncelme,  Cro.  Jac.  31 ;  Woobner  t;.  Caston,  Cro. 
Jac.  113 ;  Treswell  v.  Middleton,  Cro.  Jac.  653 ;  Rex  v.  Hayes,  2  Ld. 
Raym.  1518. 

In  all  special  verdicts,  the  judges  will  not  adjudge  upon  any  mat- 
ter of  fact,  but  that  which  the  jury  declare  to  be  true  by  their  own 
finding;  and  therefore  the  judges  will  not  adjudge  upon  an  inquisi- 
tion or  aliquid  tale  found  at  large  in  a  special  verdict,  for  their  find- 
ing the  inquisition  does  not  affirm  that  all  in  it  is  true.  Street  v. 
Roberts,  2  Sid.  86. 

In  the  Chesapeake  Ins.  Co.  v.  Stark,  6  Cranch,  268,  and  Barnes  v. 
Williams,  11  Wheat.  415,  this  court  have  decided  that,  where  in  a 
special  verdict  the  essential  facts  are  not  distinctly  found  by  the  jury, 
£dthough  there  is  sufficient  evidence  to  establish  them,  the  court  will 
not  render  a  judgment  upon  such  an  imperfect  special  verdict,  but 
wHI  remand  the  cause  to  the  court  below,  with  directions  to  award 
a  venire  de  novo.  The  court  in  this  case  would  have  been, 
[  *  485  ]  bound  to  pursue  '^e  same  *  course,  if  the  judgment  of  the 
court  below  had  been  rendered  on  the  imperfect  special  ver- 
dict which  the  record  exhibits.    But  it  appears  that  the  court  and 
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counsel  were  aware  of  this  imperfection  in  the  verdict,  and  that  it 
was  not  such  as  would  warrant  any  judgment  thereon  by  the  court 
Nevertheless,  the  parties,  instead  of  asking  for  a  venire  de  novo^  or 
amending  the  verdict,  agree  to  waive  the  error,  and  to  submit  the 
cause  to  the  court,  both  on  the  fieicts  and  the  law.  Their  agreement 
is  as  follows:^ 

''  Memorandunu  Upon  the  trial  of  this  cause,  the  parties,  by  their 
attomeyB,  filed  a  written  agreement  in  the  words  following,  to  wit : 
^  And  the  parties  agree  that  the  court,  in  deciding  upon  the  foregoing 
verdict,  shall  look  to  and  regard  the  decisions  of  the  courts  of  the 
State  of  Peimsylvania,  as  found  in  the  several  printed  volumes  of  the 
reports  thereof,  to  avail  as  much  as  if  the  same  were  found  by  said 
verdict,  and  to  have  such  weight  as  in  the  judgment  of  the  court  they 
ought  to  have ;  and  the  parties  farther  agree  to  waive  all  objections 
to  said  verdict  on  account  of  its  finding  in  part  evidence,  and  not 
fact.  And  that  the  court,  in  deciding  thereupon,  may  make  all  just 
inferences  and  conclusions  of  fact  and  law  from  the  evidence  and 
fticts  therein  stated,  and  the  decisions  aforesaid,  which,  in  the  opinion 
of  the  court,  a  jury  ought  to  draw  therefrom  if  the  same  were  sub- 
mitted to  them  upon  the  trial  of  this  cause ;  and  that  this  agreement 
is  to  be  made  part  of  the  record  in  this  suit.' " 

The  judgment  of  the  court  below  was  rendered  upon  this  submis- 
sion, and  not  on  the  special  verdict  alone. 

In  cases  at  law,  this  court  can  only  review  the  errors  of  the  court 
below  in  matters  of  law  appearing  on  the  record.  If  the  facts  upon 
which  that  court  pronounced  their  judgment,  do  not  appear  on  the 
record,  it  is  impossible  for  this  court  to  say  that  their  judgment  is 
erroneous  in  law.  What "  inferences  or  conclusions  of  fact "  the 
court  may  have  drawn  from  the  evidence  submitted  to  them,  we  are 
not  informed  by  the  record.  The  tact  submitted  to  the  judge  formed 
the  turning-point  of  the  case.  So  far  as  the  record  exhibits  the  facts, 
no  error  appears.  The  note  being  found  to  have  been  obtained  from 
the  defendant  by  fraud,  the  plaintiff's  right  to  recover  on  it  neces- 
aarily  depended  on  the  fact  that  he  gave  some  consideration  for  it,  oi 
received  it  in  the  usual  course  of  trade.  We  must  presume  that  the 
court  found  this  fact  against  the  plaintiff;  and  if  so,  their  judgment 
was  undoubtedly  correct.  Whether  their  '^  inferences  or  conclusions 
iif  fact "  were  correctiy  drawn  from  the  evidence,  is  not  for  this  court 
to  decide. 

*  That  such  has  been  the  uniform  course  of  decision  in  [  *486  ] 
this  court,  may  be  seen  by  reference  to  a  few  of  the  many 
oases  in  which  the  same  difficulty  has  occurred.    In  Hyde  v,  Boor- 
aem,  16  Pet  169,  this  court  say :  <<  We  cannot,  upon  a  writ  of  eiron 
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revise  the  evidence  in  the  corut  below,  in  order  to  ascertain  whether 
the  judge  rightly  interpreted  the  evidence,  or  drew  right  conclusions 
from  it.  That  is  the  proper  province  of  the  jury,  or  of  the  judge  him- 
self, if  the  trial  by  jury  is  waived.  The  court  can  only  reexamine  the 
law  so  far  as  he  has  pronounced  it  on  a  state  of  facts,  and  not  merely 
on  the  evidence  of  facts  found  in  the  record  in  the  making  of  a  special 
verdict  or  an  agreed  case.  If  either  party  in  the  court  below  is  dis- 
satisfied with  the  ruling  of  the  judge  in  a  matter  of  law,  that  ruling 
should  be  brought  before  the  supreme  court,  by  an  appropriate  excep- 
tion, in  the  nature  of  a  bill  of  exceptions,  and  should  not  be  mixed 
up  with  supposed  conclusions  in  matters  of  fact."  See,  also,  Minor 
V.  Tillotson,  2  How.  394,  and  United  States  v.  King,  7  How.  833. 
The  judgment  of  the  court  below  is  therefore  affirmed. 

M'Lean,  J.,  Wayne,  X,  and  Woodbury,  J.,  dissented. 

Wayne,  J.  I  do  not  concur  with  the  court  in  the  course  which  it 
has  taken  in  this  case,  or  in  affirming  the  judgment.  The  record  in 
my  view  is  irregular.  It  is  difficult  to  say  whether  it  has  been  brought 
to  this  court  upon  a  special  verdict,  or  a  case  stated  by  agreement 
of  the  parties ;  and  I  think  it  difficult  to  determine  whether  the  court 
below  acted  upon  either.  It  may  have  given  its  judgment  pro  forma 
to  get  the  case  to  this  court.  I  think  a  different  direction  ought  to 
have  been  given  to  it,  by  returning  the  case  to  the  district  court  for 
amendment,  so  that  the  case  might  have  been  decided  substantially 
upon  its  merits.  This  would  have  been  according  to  what  has  been 
done  by  this  court  in  other  cases  similarly  circumstanced  as  this 
case  is. 

Woodbury,  J.  I  feel  obliged  to  dissent  from  the  judgment  in  this 
case.  It  is  conceded  that  the  special  verdict  is  defective  in  form. 
Instead  of  stating  some  of  the  matter  as  a  fact,  only  the  evidence  of 
it  is  given.  The  most  obvious  and  proper  course  under  such  circum- 
stances would  seem  to  be,  to  send  the  case  back,  and  give  an  oppor- 
tunity to  the  plaintiff  to  have  that  defect  corrected,  and 
[  *  487  ]  afterwards,  if  the  case  comes  up  again,  *  to  render  judgment 
on  the  merits  upon  all  the  facts,  when  thus  formally  set  out 
This  could  regularly  be  done  by  reversing  the  judgment  below,  in- 
stead of  affirming  it,  as  here.  That  judgment  was  rendered  errone- 
ously on  this  same  defective  verdict,  instead  of  putting  it  first  in 
proper  shape,  and  then  deciding  on  it  as  corrected. 

After  the  reversal  here,  we  should,  in  my  opinion,  remand  the  case 
to  the  circuit  court,  not  to  have  judgment  entered  there  either  way  on 
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this  imperfect  verdict,  but  to  have  a  venire  de  novo  ordered  so  as  to 
correct  it.  Such  I  understand  to  be  the  well-settled  practice  of  this 
court.  As  decisive  proof  that  the  course  now  pursued,  of  refusing  to 
send  the  case  back  for  correction  before  final  judgment,  is  not  in  ac- 
cordance with  what  has  been  done  by  this  court  in  like  cases,  Chief 
Justice  Marshall,  in  Chesapeake  Ins.  Co.  v.  Stark,  6  Cranch,  268, 
observed:  "In  this  case  the  jury  have  found  an  abandonment,  but 
have  not  found  whether  it  was  made  in  due  time  or  otherwise.  The 
fact  is  therefbre  found  defectively,  and  for  that  reason  a  venire  facias 
de  novo  must  be  awarded."  "Judgment  reversed,  and  the  cause 
remanded,  with  directions  to  award  a  venire  facias  de  novo.^^  Such 
was  deemed  the  proper  course  there,  rather  than  at  once  to  give  abso- 
lute and  final  judgment,  as  here,  against  the  plaintiff,  because  the 
special  verdict  was  defective.  Another  objection  there  was  precisely 
as  here,  "  because  the  jury  have  found  the  evidences  of  the  authority 
and  time,  but  not  the  fact  pt  authority,  nor  the  reasonableness  of  the 
time."     p.  271. 

So  again,  in  Livingston  v.  Mar.  Ins.  Co.,  6  Cranch,  280,  the  court 
ix^ade  a  like  order.  And  another  of  similar  character  in  Barnes  v. 
Williams,  11  Wheat.  415.  We  should  thus  obtain  a  verdict  in  due 
form,  with  all  the  facts  found  positively,  and  not  the  mere  evidence 
of  some  of  them  submitted.  And  the  judgment  below  could  then  be 
rendered  understandingly,  as  it  could  also  here,  if  the  case  was  again 
brought  here  by  either  party. 

It  does  not  seem  promotive  of  justice  to  affirm  a  judgment  below, 
on  the  ground  that  the  imperfect  verdict  must  at  all  events  stand,  and 
to  decide  technically  on  the  hypothesis  that  a  certain  transaction  is 
not  in  the  case  as  a  fact,  and  is  not  to  be  considered,  nor  allowed  to 
be  corrected  and  restated,  though  full  evidence  of  it  is  submitted. 
And  the  more  especially  does  it  look  wrong,  where,  if  it  was  corrected 
in  conformity  with  what  the  evidence  proves,  the  judgment  ought,  in 
my  view,  to  be  for  the  plaintiffs. 

But  it  is  objected,  that  the  counsel  agreed  below  to  waive 
•  this  exception  to  the  special  verdict,  and  consequentiy  the  [  *488  J 
court  there  rendered  judgment  on    that  agreement  and 
waiver,  as  well  as  on  the  verdict,  and  that  this  was  a  wrong  course 
of  proceeding. 

Supposing  it  was  wrong,  there  is  no  proof  that  the  court  acted  on 
the  agreement  and  waiver,  but  may  have  deemed  it  proper  to  disre- 
gard them,  and  decide  on  the  verdict  alone.  On  the  contrary,  if  that 
court  decided  on  the  whole,  their  decision  for  the  defendant  seems  to 
me  erroneous,  both  on  the  merits  and  on  the  course  of  proceedingi 
and  ought,  in  either  court,  to  be  reversed,  instead  of  affirmed*  as  it 

56  • 
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Has  been  on  this  occasion  by  the  majority  of  this  court  The  ori^ 
plaintiffs  should,  on  the  apparent  merits,  in  my  apprehension,  reooTeri 
because  no  doubt  exists,  first,  that  in  point  of  law,  the  note  in  con- 
troversy must  be  construed  by  the  laws  of  Pennsylvania,  where  it 
was  made ;  and  that  by  those  laws  it  was  negotiable.  See  act  of 
February  27, 1797,  4  DalL  Laws  of  Pennsylvania,  102. 

It  is  as  little  in  doubt,  that  no  pretence  exists  but  that  the  plain- 
tiffs took  this  note  from  the  second  indorsees  before  it  was  due,  and 
without  any  circumstances  to  excite  suspicion  or  casif  a  shade  over 
its  goodness,  and  without  any  notice  or  knowledge  of  the  badness  of 
its  original  consideration. 

Under  such  circumstances,  it  is  equally  dear,  that  such  a  bond  fide 
holder  of  a  note  is  presumed  to  have  given  a  valid  consideration  for 
it,  and  on  producing  it,  is  entitied  to  a  recovery  of  its  amount,  unless 
this  presumption  is  repelled  by  counter  evidence.  Story  on  Prom. 
Notes,  p.  220. 

Furthermore,  in  such  case  it  is  no  obstacle  to  a  recovery,  that  a 
consideration  is  not  shown  between  the  first  indorsee  and  his  indorser. 
1  Adolph.  &  EIL  498. 

But  it  is  found  here  that,  for  some  reason  not  specified  in  the 
record,  there  was  fraud  in  the  original  consideration.  Hence,  it  is 
contended  that  the  holder  must,  in  such  case,  prove  a  consideration 
given  by  him ;  but  be  is  not  otherwise  affected  by  the  original  fraud, 
when  without  notice  of  it    4  Adolph.  &  Ell.  470 ;  Chit  on  Bills,  69. 

Granting  this  for  the  argument,  it  appears  that  he  proceeded  to 
show  a  consideration,  and  proved  that  the  second  indorsee  passed  the 
note  to  him  to  secure  and  pay  certain  debts  and  liabilities  assumed 
then  in  his  behalf,  as  would  seem  to  be  inferable  firom  the  record.  It 
would  in  that  event  be  obtained  in  the  course  of  business  for  a  new 
and  original  consideration,  and  thus  the  transfer  stood  unimpeached. 
But  if  the  debts  were  preexisting  ones,  as  is  contended,  they 
[  •  489  ]  would  still  constitute  a  *  good  consideration.  Hovirever  the 
decisions  in  different  States  on  this  may  differ,  and  may 
have  changed  at  different  periods,  this  court  seems  deliberately  to  have 
held  this  doctrine  in  Swift  t;.  Tyson,  16  Pet  15,  22. 

It  will  not  answer  to  overturn  all  these  established  prindples, 
because  some  might  fancy  the  equities  of  the  maker,  who  was 
defrauded  as  to  the  consideration,  greater  than  those  of  the  (NreBent 
bolder,  who  paid  a  full  and  valuable  considemtion  for  the  note^  rely« 
ing,  too,  on  the  good  faith  of  the  maker,  not  to  send  negotiable  papef 
into  the  market,  and  running  for  five  years,  so  as  to  mislead  innocent 
purchasers,  and,  for  aught  which  appears,  making  no  attempt  to  recall 
it  when  discovering  he  was  defrauded,  and  giving  no  public  and 
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caution,  as  is  usual,  by  advertisement  or  otherwise,  against  a  pur- 
chase of  it  after  such  discovery. 

Under  such  circumstances,  if  equities  were  to  weigh,  irrespective 
of  the  law,  which  cannot  be  correct,  they  seem  rather  to  preponderate 
in  favor  of  the  holder,  who  has -thus  been  misled  and  exposed  to  be 
wronged  by  the  conduct  of  the  maker.  United  States  v.  Bank  of  the 
Metropolis,  15  Pet.  398. 

Finally,  were  we  compelled  to  give  a  decision  as  to  the  merits  on 
the  special  verdict,  as  it  now  stands  somewhat  defective  in  form, 
but  with  an  agreement  by  counsel  virtually  to  waive  the  defect  of 
form,  it  would  be  most  just  to  regard  the  jury  as  intending  to  find 
for  a  fact  what  they  find  as  given  in  evidence  and  uncontradicted. 
This  is  clearly  the  substance  of  this  verdict,  and  in  such  a  view,  as 
already  shown,  the  same  result  would  foUow,  that  the  plaintiffs 
appear  in  law  entitled  to  recover. 

18H.  60, 186;  20  H.  427. 


Alexandrine  Mager,  Widow  Collard,  Opponent  and  Plaintiff  in 
the  Matter  of  the  Succession  of  John  Mager,  deceased,  PlaintifiT  in 
Error,  v.  Felix  Grima,  Testamentary  Executor  of  the  last  Will 
and  Testament  of  John  Mager,  deceased,  and  the  Treasurer  of  the 
State  of  Louisiana. 

8  H.  490. 

A  law  of  the  State  of  Loaisiana,  imposing  a  tax  on  legacies  payable  to  aUens,  is  not  repng* 

nant  to  the  constitution  of  the  United  States. 

Error  to  the  supreme  court  of  Louisiana,  under  the  25th  section 
of  the  judiciary  act  of  1789.' 

The  case  is  stated  in  the  opinion  of  the  court 

JoneSy  for  the  plaintiff 

CcKce,  contra. 

•  Tanby,  C.  J.,  delivered  the  opinion  of  the  court  [  •493  ] 

This  is  a  plain  case,  and  when  the  facts  are  stated,  the 
question  of  law  may  be  disposed  of  in  a  few  words. 

The  plaintiff  in  error  was  the  residuary  legatee— or,  in  the  language 
of  Louisiana  law,  the  universal  legatee— of  a  certain  John  Mager, 
who  was  a  native  of  France,  and  migrated  to  the  United  States  after 
the  cession  of  Louisiana.  He  died  at  New  Orleans  possessed  of 
property  to  a  large  amount  The  Widow  Colla];d  is  his  sister.  At 
the  time  of  his  death,  she  was  a  French  subject  residing  in  France. 

By  the  law  of  Louisiana,  a  tax  of  ten  per  cent  is  imposed  on 

^  1  Stats,  at  Large,  85. 
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legacies,  when  the  legatee  is  neither  a  citizen  of  the  United  States, 
nor  domiciled  in  that  State.  And  the  executor  of  the  deceased,  or 
other  person  charged  with  the  administration  of  the  estate,  is  directed 
to  pay  the  tax  to  the  state  treasurer. 

Felix  Grima,  the  defendant  in  error,  is  the  execntor  of  John  Mager, 
and  retained  the  amount  of  the  tax,  in  order  to  pay  it  over  as  the 
law  directs.  And  this  suit  was  brought  by  the  legatee  to  recover  it, 
upon  the  ground  that  the  act  of  the  Louisiana  legislature  is  repug- 
nant to  the  constitution  of  the  United  States. 

Now  the  law  in  question  is  nothing  more  than  an  exercise  of  the 
power  which  every  State  and  sovereignty  possesses,  of  regulating  the 
msmner  and  term  upon  which  property  real  or  personal  within  its 
dominion  may  be  transmitted  by  last  wiU  and  testament,  or  by  in- 
heritance ;  and  of  prescribing  who  shall  and  who  shall  not  be  capable 
of  taking  it.  Every  State  or  nation  may  unquestionably  refuse  to 
allow  an  alien  to  take  either  real  or  personal  property, 
[  ^494]  situated  within  its  limits,  either  as  heir  or  'legatee,  and 
may,  if  it  thinks  proper,  direct  that  property  so  descending 
or  bequeathed  shall  belong  to  the  State.  In  many  of  the  States  of 
this  Union  at  this  day,  real  property  devised  to  an  alien  is  liable  to 
escheat  And  if  a  State  may  deny  the  privilege  altogether,  it  foUows 
that,  when  it  grants  it,  it  may  annex  to  the  grant  any  conditions 
which  it  supposes  to  be  required  by  its  interests  or  policy.  This  has 
been  done  by  Louisiana.  The  right  to  take  is  given  to  the  alien, 
subject  to  a  deduction  of  ten  per  cent  for  the  use  of  the  State. 

In  some  of  the  States,  laws  have  been  passed  at  different  times, 
imposing  a  tax  similar  to  the  one  now  in  question,  upon  its  own 
citizens  as  well  as  foreigners ;  and  the  constitutionality  of  these  laws 
has  never  been  questioned.  And  if  a  State  may  impose  it  upon  its 
own  citizens,  it  will  hardly  be  contended  that  aliens  are  entitled  to 
exemption ;  and  that  their  property  in  our  own  country,  is  not  liable 
to  the  same  burdens  that  may  lawfully  be  imposed  upon  that  of  our 
own  citizens. 

We  can  see  no  objection  to  such  a  tax,  whether  imposed  on  citizens 
and  aliens  alike,  or  upon  the  latter  exclusively.  It  certainly  has  no 
concern  with  commerce,  or  with  imports  or  exports.  It  has  been 
suggested,  indeed  in  the  argument,  that  as  the  legatee  resided  abroad, 
it  would  be  necessary  to  transmit  to  her  the  proceeds  of  the  portion 
of  the  estate  to  which  she  was  entitled,  and  that  the  law  was  there- 
fore a  tax  on  exports.  But  if  that  argument  was  sound,  no  property 
would  be  liable  to  be  taxed  in  a  State,  when  the  owner  intended  to 
convert  it  into  money  and  send  it  abroad. 

The  judgment  of  the  state  court  was  clearly  right,  and  must  be 
affirmed. 

19  H.  1 :  28  H.  446. 
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Charles  A,  Williamson  and  Catharine,  his  Wife,  Plaintiffs,  v 

Joseph  Berry. 

8  H.  495. 

Under  a  private  act  of  the  legislature  of  the  State  of  New  York,  passed  to  remove  obstacles 
in  the  way  of  execnting  certain  trasts  under  a  will,  it  was  held-  1 .  That  the  act  of  the 
legislature  devested  the  fee  out  of  the  trustees  who  had  previously  held  it,  but  did  not  vest 
it  in  the  person  empowered  to  act  in  their  place.  2.  That  the  new  trustee  to  sell  had  only 
a  special  power,  to  be  exercised  with  the  consent  of  the  chancellor.  3.  That  if  he  exceeded 
this  power,  though  with  the  consent  of  the  chancellor  his  act  was  void,  the  chancellor  not 
having  jurisdiction  to  make  an  order  allowing  an  excess  of  power,  not  contemplated  by 
the  act.  4.  That  a  sale  for  any  thing  but  money  was  an  excess  of  power.  5.  That  as  the 
order  of  the  chancellor  required  a  certificate  of  approval  of  the  deed  by  the  master,  and  as 
the  chancellor  had  not  dispensed  with  this  requirement,  the  deed  was  invalid  without  such 
certificate.  6.  That  the  power  to  sell  or  mortgage,  was  not  exhausted  by  once  mortgag- 
ing the  land.  7.  That  the  grantee  of  the  purchaser  from  the  trustee  did  not  obtain  a 
valid  title. 

Certificate  of  division  of  opinion  by  the  judges  of  the  circuit 
court  of  the  United  States  for  the  southern  district  of  New  York. 
The  titles  of  the  parties,  and  the  substance  of  the  acts  of  the  legisla- 
ture, and  the  proceedings  on  which  the  questions  certified  depended, 
are  stated  in  the  opinion  of  the  court*  It  is  not  deemed  necessary  to 
set  out  more  than  the  acts  of  the  legislature  which  were  immediately 
in  question,  and  the  points  on  which  the  judges  were  divided. 

•"An  Act   supplemental  to  the   'Act  for  the  Relief  of  [•498] 

Thomas  B.  Clarke,'  passed  April  1, 1814. 

<'  Whereas,  since  the  passing  of  the  act  entitled  '  An  act  for  the 
relief  of  Thomas  B.  Clarke,'  Clement  C.  Moore,  in  the  said  act 
named,  by  an  indenture  duly  executed  by  him,  and  recorded  in  the 
office  of  the  secretary  of  this  state,  and  bearing  date  the  21st  day  of 
February,  in  the  year  1815,  hath  for  the  consideration  therein 
expressed,  and  in  due  form  of  law,  released  and  conveyed 
•  unto  the  said  Thomas  B.  Clarke,  his  heirs  and  assigns,  [  •  499  ] 
forever,  all  the  estate,'  right,  title,  interest,  property,  claim, 
and  demand  whatsoever,  of  the  said  Clement  C.  Moore,  of,  in,  and  to 
the  real  estate  mentioned  in  the  said  act,  whereby  the  said  real  estate 
became  exclusively  vested  in  the  said  Thomas  B.  Clarke  and  his 
children.  And  whereas  the  said  Thomas  B.  Clarke  hath  prayed  the 
legislature  to  alter  and  amend  the  said  act,  particularly  in  relation  to 
the  interest  of  the  said  Clement  C.  Moore,  and  the  execution  of  certain 
trusts  in  the  said  act  mentioned,  therefore :  — 

"  L  Be  it  enacted  by  the  people  of  the  State  of  New  York,  repre- 
sented in  senate  and  assembly,  that  all  the  beneficial  interests  and 
estate  of  the  said  Clement  C.  Moore,  or  those  under  him,  arising  or 
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to  arise  by  virtue  of  the  act  to  which  this  is  a  supplement,  or  by  the 
will  mentioned  in  the  said  act,  shall  be,  and  the  same  is  hereby, 
vested  in  the  said  Thomas  B.  Clarke,  his  heirs  and  assigns ;  and  so 
much  of  the  act  to  which  this  is  a  supplement  as  is  repugnant  heretoi 
and  so  much  thereof  as  requires  the  trustees  to  set  apart  and  reserve 
a  certain  annual  stipend  out  of  the  interest  or  income  of  the  property 
thereby  directed  to  be  sold,  for  the  purpose  of  creating  and  accumu- 
lating  a  fund  at  compound  interest,  during  the  life  of  the  said  Thomas 
B.  Clarke ;  and  so  much  of  the  said  act  as  requires  the  several  duties 
therein  enumerated  to  be  performed  by  trustees,  to  be  appointed  by 
the  court  of  chancery,  as  therein  mentioned,  be  and  the  same  is 
hereby,  repealed. 

^  IL  And  be  it  further  enacted,  that  the  said  Thomas  B.  Clarke  be 
and  is  hereby  authorized  and  empowered  to  execute  and  perform 
every  act,  matter,  and  thing,  in  relation  to  the  real  estate  mentioned 
in  the  act  to  which  this  is  a  supplement,  in  like  manner  and  with 
like  effect  that  trustees  duly  appointed  under  the  said  act  might  have 
done,  and  that  the  said  Thomas  B.  Clarke  apply  the  whole  of  the 
interest  and  income  of  the  said  property  to  the  maintenance  and 
support  of  his  family,  and  the  education  of  his  children. 

^'  IIL  And  be  it  further  enacted,  that  no  sale  of  any  part  of  the 
said  estate  shall  be  made  by  the  said  Thomas  B.  Clarke,  until  he 
shall  have  procured  the  assent  of  the  chancellor  of  this  State  to  such 
sale,  who  shall,  at  the  time  of  giving  such  assent,  also  direct  the  mode 
in  which  the  proceeds  of  such  sale,  or  so  much  thereof  as  he  shall 
think  proper,  shall  be  vested  in  the  said  Thomas  B.  Clarke  as  trusteei 
and  further,  that  it  shall  be  the  duty  of  the  said  Thomas  B.  Clarke 
annually  to  render  an  account  to  the  chancellor,  or  to  such  person  as 
he  may  appoint,  of  the  principal  of  the  proceeds  of  such 
[  *  500  ]  sale  only,  the  interest  *  being  to  be  applied  by  the  said 
Thomas  B.  Clarke,  in  such  manner  as  he  may  think  proper, 
for  his  use  and  benefit,  and  for  the  maintenance  and  education  of  his 
children ;  and  if,  on  such  return,  or  at  any  other  time,  and  in  any 
other  manner,  the  chancellor  shall  be  of  opinion  that  the  said  Thomas 
B.  Clarke  hath  not  duly  performed  the  trust  by  this  act  reposed  in 
him,  he  may  remove  the  said  Thomas  B.  Clarke  from  his  said  trust, 
and  appoint  another  in  his  stead,  subject  to  such  rules  as  he  may  pre- 
scribe in  the  management  of  the  estate  hereby  vested  in  the  said 
Thomas  B.  Clarke  as  trustee." 

^  An  Act  further  supplemental  to  an  Act  entitled  ^  An  Act  for  the 

Relief  of  Thomas  B.  Clarke.' 

<*  Be  it  enacted  by  the  people  of  the  State  of  New  York,  represent* 
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ed  in  senate  and  assembly,  that  the  said  Thomas  B.  Clarke  be  and 
he  is  hereby  authorized,  under  the  order  heretofore  granted  by  the 
chancellor,  or  under  any  subsequent  order,  either  to  mortgage  or  to 
sell  the  premises  which  the  chancellor  has  permitted,  or  hereafter  may 
permit  him  to  sell,  as  trustee  under  the  will  of  Mary  Clarke,  and  to 
apply  the  money  so  raised  by  mortgage  or  sale  to  the  purposes  re< 
quired  or  to  be  required  by  the  chancellor,  under  the  acts  heretofore 
passed  for  the  relief  of  the  said  Thomas  B.  Clarke." 

*  The  judges  are  divided  in  opinion  upon  the  following  [  *  510  ] 
points  presented  by  the  case:-— 

1.  Whether  the  acts  of  the  legislature,  stated  in  the  case,  devested 
the  estate  of  the  trustees  njader  the  will  of  Mary  Clarke,  and  vested 
the  whole  estate  in  fee  in  Thomas  B.  Clarke. 

2.  Whether  the  authority  given  by  the  said  acts  to  the  trustee  to 
sell  was  a  special  power,  to  be  strictly  pursued,  or  whether  he  was 
vested  with  the  absolute  power  of  alienation,  subject  only  to  reexam- 
uiation  and  account  in  equity. 

3.  Whether  the  orders  set  forth  in  the  case,  made  by  the  chancellor, 
^were  authorized  by  and  in  conformity  to  the  said  acts  of  the  legisla- 
ture, and  are  to  be  regarded  as  the  acts  of  the  court  of  chancery, 
empowered  to  proceed  as  such  in  that  behalf,  or  the  doings  of  an 
officer  acting  under  a  special  authority. 

4.  Whether  the  chancellor  had  competent  authority,  under  the  acts, 
to  order  or  allow  such  sale  or  conveyance  of  the  estate  by 

*  the  trustee,  as  is  stated  in  the  case,  on  any  other  considera-  [  *  511  ] 
tion  than  for  cash,  paid  on  said  conveyance. 

5.  Whether  the  deed  executed  by  Thomas  B.  Clarke  to  George  De 
Grasse,  for  the  premises  in  question,  being  upon  a  consideration 
other  than  for  cash  paid  on  the  purchase,  is  valid. 

6.  Whether  the  said  deed  is  valid,  it  having  no  certificate  indorsed 
thereon,  thatit  was  approved  by  a  master  in  chancery. 

7.  Whether  Thomas  B.  Clarke,  having  previously  mortgaged  the 
premises  in  fee  to  Henry  Simmons,  had  competent  authority  to  .sell 
and  convey  the  same  to  De  Grasse. 

8.  Whether  the  subsequent  conveyance  of  the  premises  as  set  forth 
in  the  case,  made  by  Gteorge  De  Grasse,  rendered  the  title  of  such 
grantee,  or  his  assigns,  valid  against  the  plaintiffs. 

Field  and  Webster ^  for  the  plaintiffi. 
Jay  and  Wbod^  contra. 

*  Waynb,  J.,  delivered  the  opinion  of  the  court  [  *  531  ] 
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This  cause  has  been  brought  to  this  court,  to  get  its  ded- 
sion  upon  questions  of  law,  which  were  raised  upon  a  caBe  stated 
in  the  circuit  court,  upon  which  the  judges  of  that  court  differed  in 
opinion. 

The  suit  is  an  action  of  ejectment,  for  the  undivided  third  part  of 
eight  lots  of  land,  in  the  sixteenth  ward  of  the  city  of  New  York. 
The  plaintiffs  claimed  under  the  will  of  Mary  Clarke.  It  was  ad- 
mitted by  the  counsel  for  the  defendant,  that  Mary  Clarke  had  been 
seised  of  the  premises  in  dispute,  when  she  made  her  will,  and  when 
she  died  in  1802.  It  was  also  admitted  that  the  defendant  was 
the  actual  occupant  of  the  premises  when  the  suit  was  commenced 
against  him. 

The  premises  are  a  portion  of  a  tract  of  land,  devised  by  Maiy 
Clarke  to  '^  Benjamin  Moore  and  Charity,  his  wife,  and  Elizabeth 
Maunsell,  and  their  heirs  forever,  as  joint-tenants  and  not  as  tenants 
in  common,"  of  "  all  that  part  of  my  said  farm  at  Greenwich  afore- 
said, called  Chelsea,"  &c.,  <^  to  have  and  to  hold  the  said  hereby  de- 
vised premises,  to  the  said  Benjamin  Moore^nd  Charity,  his  wife, 
and  Elizabeth  Maunsell,  and  to  the  survivor  or  survivors  of  them, 
and  to  the  heirs  of  such  survivor,  as  joint  tenants,  and  not  as 
tenants  in  common,  in  trust,  to  receive  the  rents,  issues,  and  pro- 
fits thereof,  and  to  pay  the  same"  "to  Thomas  B.  Clarke,"  ficc, 
"  during  his  natural  life ;  and  firom  and  after  the  death  of  the  said 
Thomas  B.  Clarke,  in  further  trust,  to  convey  the  same  in  fee,  to 
the  lawful  issue  of  the  said  Thomas  B.  Clarke,  living  at  his  death. 
And  if  the  said  Thomas  B.  Clarke  shall  not  leave  any  lawful  issue, 
at  the  time  of  his  death,  then  in  the  further  trust  and  confidence, 
to  convey  the  said  hereby  devised  premises  to  my  grandson,  Clement 
C.  Moore,  and  to  his  heirs,  or  to  such  person  in  fee  as  he  may  by 
will  appoint,  in  case  of  his  death,  prior  to  the  death  of  Thomas 

B.  Clarke." 
[  *  532  ]  *  It  was  also  admitted,  that  the  trustees  named  in  the 
will  were  dead ;  that  Thomas  B.  Clarke  married  in  1803 ; 
that  his  wife  died  in  1815 ;  and  that  he  died  in  1826,  leaving  three 
children, —  Catharine,  the  wife  of  Charles  H.  Williamson,  plaintifis 
in  this  suit, —  Isabella,  now  the  wife  of  Rupert  Cochran,^  and 
Bayard  Clarke,  all  of  whom  were  still  living.  Here  the  plaintiffs 
rested  their  case. 

The  defendant  then  put  his  case  upon  conveyances  firom  Thomas 
B.  Clarke,  made,  as  he  says,  under  legislative  enactments  of  the  State 
of  New  York  and  orders  of  the  chancellor  of  N»r  York. 

The  acts  and  the  orders  of  the  chancellor  under  them  will  be  the 
subjects  of  our  consideration  only  so  far  as  may  be  necessary  to  give 
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answers  to  the  points  certified  to  this  court  In  other  words,  we  will 
not  discuss  the  quantity  of  interest  which  the  persons  provided  for  in 
the  devise  took  under  it. 

It  is  right,  however,  to  say,  that  we  concur  with  the  learned  judges 
of  the  circuit  court,  that,  under  the  will  of  Mary  Clarke,  the  first-born 
child  of  Thomas  B.  Clarke,  at  its  birth,  took  a  vested  estate  in 
Temainder,  which  opened  to  let  in  his  other  children  to  the  like 
estate,  as  they  were  successively  born ;  and  that  their  vested  remain- 
der became  a  fee-simple  absolute,  in  the  children  living,  on  the  death 
of  their  father. 

The  points  certified  are  as  follows  :— 

1.  Whether  the  acts  of  the  legislature,  stated  in  the  case,  devested 
the  estate  of  the  trustees  under  the  will  of  Mary  Clarke,  and  vested 
the  whole  estate  in  fee  in  Thomas  B.  Clarke. 

2.  Whether  the  authority  given  by  the  said  acts  to  the  trustee  to 
sell,  was  a  special  power,  to  be  strictly  pursued,  or  whether  he  was 
vested  with  the  absolute  power  of  alienation,  subject  only  to  reexam- 
ination and  account  in  equity. 

3.  Whether  the  orders  set  forth  in  the  case,  made  by  the  chancellor 
were  authorized  by  and  in  conformity  to  the  said  acts  of  the  legisla- 
ture, and  are  to  be  regarded  as  the  acts  of  the  court  of  chancery,  em- 
powered to  proceed  as  such  in  that  behalf,  or  the  doings  of  an  officer 
acting  under  a  special  authority. 

4.  Whether  the  chancellor  had  competent  authority,  under  the  acts, 
to  order  or  allow  such  sale  or  conveyance  of  the  estate  by  the  trustee, 
as  is  stated  in  the  case^  on  any  other  consideration  than  for  cash  paid 
on  said  conveyance. 

5.  Whether  the  deed  executed  by  Thomas  B.  Clarke  to  George  De 
Grasse>  for  the  premises  in  question,  being  upon  a  consideration 
other  than  for  cash  paid  on  the  purchase,  is  valid 

*6.  Whether  the  said  deed  is  valid,  it  having  no  oertifi-  [  *  533  ] 
cate  indorsed  thereon  that  it  was  approved  by  a  master  in 
chancery. 

7.  Whether  Thomas  B.  Clarke,  having  previously  mortgaged  the 
premises  in  fee  to  Henry  Simmons,  had  competent  authority  to  sell 
and  convey  the  same  to  De  Ghrasse. 

8.  Whether  the  subsequent  conveyance  of  the  premises,  as  set 
forth  in  the  case,  made  by  Greorge  De  Grasse,  rendered  the  title  of 
such  grantee,  or  Ms  assigns,  valid  against  the  plaintiflb. 

It  is  thereupon,  on  motion  of  the  plaintiffs  by  their  counsel,  ordered 
that  a^  certificate  of  division  of  opinion,  upon  the  foregoing  points, 
which  are  here  stated  during  this  same  term,  under  the  direction  of 
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the  said  judges,  be  duly  certified  under  the  seal  of  this  court  to  the 
supreme  court  of  the  United  States,  to  be  finally  decided. 

Our  first  observation  upon  the  act  of  April,  1814,  is,  that  t^e  first 
section  of  it  gives  to  the  chancellor  the  power  to  appoint  trusteeSi  in 
the  place  of  those  named  in  the  wilL  This  is  to  be  done  upon  the 
petition  of  Thomas  B.  Clarke,  as  contradistinguished  jfrom  a  suit 
by  bill  for  such  a  purpose  ;  and  as  occasion  may  require,  the  chan- 
cellor may  substitute  and  appoint  other  trustees,  in  the  room  of 
these  appointed  under  the  act,  in  like  manner  as  is  practised  in 
chancery,  in  cases  of  trustees  appointed  therein.  By  the  last  sec- 
tion of  the  act,  the  trustees  are  said  to  be  liable  in  all  respects  to 
the  power  and  authority  of  the  court  of  chancery,  concerning  the 
trusts  created  by  the  act. 

It  will  be  conceded  by  all,  that  the  court  of  chancery,  without  this 
act,  had  not  the  power,  under  its  inherent  or  original  jurisdiction,  to 
change  the  trustees  summarily  upon  petition,  or  except  by  means  of 
a  bill  filed  by  and  against  all  proper  parties,  for  such  causes  as  trus- 
tees may  be  removed  in  chancery. 

The  second,  third,  fourth,  fifth,  and  sixth  sections  of  the  act,  except 
the  last  clause  in  the  sixth  already  cited,  prescribe  minutely  what 
may  be  done  by  the  trustees  who  might  be  appointed  by  the  chan- 
cellor, in  relation  to  the  land  devised,  leaving  nothing  to  be  done 
by  the  court,  except  in  its  supervisory  power  over  the  acts  of  the 
trustees. 

Under  this  act,  it  does  not  appear  that  any  application  was  made 
for  the  substitution  of  trustees  in  place  of  those  named  in  the  wilL 
The  latter  continued  in  their  testamentary  relation  to  the  land  de- 
vised, until  after  the  act  of  March,  1815,  had  been  passed. 

That  act  was  passed  upon  the  petition  of  Thomas  B.  Clarke.  He 
recites  a  release  to  him  by  Clement  C.  Moore  of  his  contin- 
[  •  534  ]  gent  *  interest  in  the  estate  devised,  whereby  he  says  him- 
self and  his  infant  children  have  become  the  only  persons 
interested  in  the  estate.  And  he  declares  that  he  has  not  been  able 
to  prevail  upon  any  suitable  person  to  undertake  the  performance 
of  the  duties  enjoined  by  the  first  act.  He  then  prays  for  an  amend- 
ment of  it 

Leave  was  given  in  the  senate  of  New  York,  that  such  a  bill 
might  be  reported,  and  it  was  passed  into  an  act  the  24th  of  March, 
1816. 

In  the  preamble  to  this  act,  after  reciting  Clement  C.  Moore's  re- 
lease, "  whereby  the  said  real  estate  became  exclusively  vested  in 
Thomas  B.  Clarke  and  his  children,"  it  is  enacted,  that  all  the  bene- 
ficial interest  and  estate  of  Moore,  or  those  under  him,  arising  by 
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irirtue  of  the  act,  to  which  this  is  a  supplement,  is  vested  in  Clsurke, 
his  heirs  and  assigns,  &c.  And  that  so  much  of  the  act  as  requires 
the  several  duties  therein  enumerated  to  be  performed  by  trustees,  to 
be  appointed  by  the  court  of  chancery,  as  therein  mentioned,  be,  and 
the  same  is  hereby,  repealed. 

The  power  given  by  the  first  act  to  the  court,  to  appoint  trustees, 
having  been  repealed,  the  second  section  of  the  second  act  is, —  that 
Clarke  is  authorized  and  empowered  to  execute  and  perform  every 
matter  and  thing,  in  relation  to  the  real  estate  mentioned  in  the  act 
to  which  this  is  a  supplement,  in  like  manner,  and  with  like  effect, 
that  trustees  duly  appointed  under  the  first  act  might  have  done. 
And  Clarke  is  required  to  apply  the  whole  interest  and  income  of  the 
property  to  the  maintenance  of  his  family,  and  the  education  of  his 
children*  Then  it  is  enacted,  in  the  third  section,  that  no  sale  of  any 
part  of  the  estate  shall  be  made  by  Clarke,  until  he  shall  have  pro- 
cured the  assent  of  the  chancellor  to  such  sale ;  who  shall,  at  the 
time  of  giving  such  assent,  also  direct  the  mode  in  which  the 
proceeds  of  such  sale,  or  so  much  thereof  as  he  shaU  think  proper, 
shall  be  vested  in  Clarke  as  trustee;  and  further,  that  it  shall  be 
the  duty  of  Clarke  to  render  an  annual  account  to  the  chancellor, 
or  to  such  person  as  he  may  appoint,  of  the  principal  of  the  proceeds 
of  such  sale  only,  the  interest  being  to  be  applied  by  said  Clarke  in 
such  manner  as  he  may  think  proper,  for  his  own  use  and  benefit, 
and  for  the  maintenance  and  education  of  his  children.  And  if  on 
such  return,  or  at  any  other  time,  and  in  any  other  manner,  the  chan- 
cellor shall  be  of  the  opinion  that  Thomas  B.  Clarke  hath  not  duly 
performed  the  trust  by  this  act  reposed  in  him,  he  may  remove  him 
and  appoint  another  trustee  in  his  stead,  subject  to  such  rules  as  he 
may  prescribe  in  the  management  of  the  estate  hereby  vested  in 
Thomas  B.  Clarke  as  trustee. 

•  We  have  hitherto  used  the  words  of  the  acts.  And  shall  [  *  635  ] 
do  so,  as  occasion  may  require,  that  Clarke's  character  under 
the  acts  as  a  trustee,  with  power  as  it  might  be  given  to  him  by  the 
chancellor  to  sell,  may  not  be  misunderstood ;  and  that  the  special 
power  or  jurisdiction  given  to  the  chancellor  in  the  whole  matter  may 
be  more  apparent,  when  we  treat  of  that  part  of  the  case. 

The  orders  given  by  the  chancellor  under  the  first  and  supple 
mental  act,  upon  the  petition  of  Clarke,  shaU  have  our  attention, 
after  the  third  act,  which  was  passed  for  Clarke's  relief^  has  been 
noticed. 

It  was  passed  upon  the  memorial  of  Clarke.  It  recites  that  the 
chancellor,  under  the  act  for  his  relief,  did  order  that  he  might  sell 
the  eastern  moiety  of  the  property  in  the  act  mentioned,  but  that. 
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owing  to  the  scarcity  of  money  and  low  price,  no  sale  could  be  made, 
without  a  great  sacrifice.  And  therefore  he  prays  to  be  permitted  to 
mortgage  the  property,  as  the  chancellor  may  appoint,  for  the  pur- 
poses mentioned  in  the  preceding  acts  and  order  of  the  chanoeUor. 

The  act  passed  upon  this  petition  is,  that  he  is  authorized,  under  the 
order  heretofore  given,  or  under  any  order  which  the  chancellor  might 
give,  to  mortgage  and  sell  the  premises,  as  trustee  under  the  will  of 
Mary  Clarke,  and  to  apply  the  money  to  be  raised  by  mortgage  or 
sale  to  the  purposes  required  or  to  be  required  by  the  chancellor, 
under  the  acts  heretofore  passed  for  Clarke's  relief. 

So  much  of  Clarke's  petition  to  the  legislature  has  been  cited  in 
connection  with  its  acts,  to  show  that  the  latter  were  coincident  with, 
and  not  beyond,  the  relief  for  which  he  asked. 

Both  fix,  conclusively,  that  Clarke  is  to  be  regarded  as  the  trustee 
only  of  the  property  devised,  to  sell  or  mortgage  a  part  of  it,  with  the 
assent  or  appointment  of  the  chancellor.  His  obligation  is  to  account 
annually  for  the  principal  of  the  proceeds  of  every  sale  or  mortgage 
which  might  be  made,  and  it  is  his  right  to  use  the  interest  of  the 
principal  for  himself  and  for  the  education  and  maintenance  of  his 
children.  He  is  called  trustee  in  the  acts.  In  that  character,  and  in 
no  other,  is  he  recognized  in  the  orders  of  the  chancellor.  And,  in 
the  last  clause  of  the  third  section  of  the  second  act,  it  is  said  another 
may  be  appointed  in  his  stead,  ^  subject  to  such  rules  as  the  chan- 
cellor may  prescribe,  in  the  management  of  the  estate,  hereby  vested 
in  the  said  Thomas  B.  Clarke  as  trustee." 

His  relation  to  the  devised  estate  was  changed  by  the  discharge  of 
the  trustees  named  in  the  will,  but  his  interest  in  it  was  the 
[  *  536  ]  same  as  it  had  been,  with  the  exception  of  Moore's  *  assign- 
ment of  his  contingent  remainder,  and  the  power  given  to 
the  chancellor  to  assent  to  the  sale  or  mortgage  of  a  part  of  it  The 
acts  of  the  legislature  discharged  the  trustees  named  in  the  devise, 
whatever  may  have  been  their  estate  in  the  land  under  it,  but  did  not 
vest  an  estate  in  fee  in  Thomas  B.  Clarke. 

We  will  now  precede  our  inquiry  into  the  jurisdiction  given  to  the 
chancellor  by  the  acts,  with  a  few  remarks,  which  will  aid  in  determin- 
ing the  extent  of  that  jurisdiction,  and  what  would  have  been  its 
rightful  exercise. 

Jurisdiction  in  chancery  is  inherent  and  original,  comprehending 
now  almost  every  exigency  of  human  disagreement,  for  which  there 
is  not  an  adequate  remedy  at  law. 

Or  it  is  statutory,  meaning  a  new  power  from  legislation  for  the 
court  to  act  upon  particular  subjects  of  a  like  kind,  as  occasions  liar 
doing  so  may  occur.    Examples  of  this  statutory  jurisdiction  are  the 
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43d  of  Elizabeth,  called  the  Statute  of  Charities.  The  act  known  as 
Sir  Samuel  Bomilly's,  giving  a  summary  remedy  in  cases  of  breach 
of  trust  for  charitable  uses.  And  another  is  the  trustee  act  of  Sir 
Sdward  Sugden,  for  amending  the  laws  respecting  conveyances  and 
transfers  of  estate  and  funds  vested  in  trustees  and  mortgagees,  and 
for  enabling  the  courts  of  equity  to  give  effect  to  their  decrees  and 
orders  in  certain  cases. 

Or,  the  jurisdiction  in  equity  is  extraordinary,  as  when  a  statute 
permits  persons  to  present  petitions  to  the  chancellor  for  relief  in  pri- 
vate affairs,  when  the  petitioner  cannot  get  relief  by  the  ordinary 
course  of  law,  or  from  the  inherent  power  of  a  court  of  chancery. 
Cruise,  in  his  Title  33,  c.  11,  says,  they  are  termed  real  estate  acts, 
and  that  it  is  a  conveyance  or  settlement  of  lands  or  hereditaments, 
made  under  the  immediate  sanction  of  parliament,  in  cases  where 
the  parties  are  not  capable  of  substantiating  their  agreements  without 
the  aid  of  the  legislature,  and  where  the  carrying  such  agreements 
into  effect  is  evidently  beneficial  to  the  parties. 

In  these  cases,  it  must  also  be  recollected  that  the  chancellor  acts 
summarily,  ex  parte,  upon  the  petition  of  the  party  seeking  relief. 
Upon  such  petitions  orders  are  given,  as  contradistinguished  from 
decrees  in  suits  by  biU  filed.  The  last  are  his  judgments  upon  the 
matters  in  controversy  between  the  parties  before  the  court ;  the  other 
being  orders  in  conformity  with  whatever  may  be  the  legislative 
direction  and  intent  in  any  particular  case.  Whatever,  however,  the 
chancellor  does  in  either  case,  he  does  as  a  court  of  chancery.  It  will 
stand  as  his  judgment,  when  it  has  been  done  within  the  jurisdiction 
conferred,  until  it  has  been  set  aside  upon  motion ;  as  his 
•decrees  do,  until  they  *have  been  set  aside  by  a  bill  of  [  •  537  ] 
review. 

The  acts  for  the  relief  of  Thomas  B.  Clarke  are  of  the  last  kind. 
They  are  private  acts,  relating  to  a  particular  estate  and  persons  hav- 
ing interests  in  it ;  —  one  of  whom,  Clarke,  is  empowered,  as  a  trustee, 
to  sell  a  part  of  it,  with  the  consent  of  the  chancellor.  Several  cases 
of  private  acts  for  such  relief  as  was  asked  by  Clarke  will  be  found 
in  the  33d  c.  of  Cruise. 

The  acts  in  this  case  provide  that  the  chancellor  may  act  upon 
them  summarily,  upon  the  application  or  petition  of  Clarke,  and  in 
each  of  them  what  the  chancellor  can  do  is  precisely  stated.  In  such 
cases,  the  court  will  not  deviate  from  the  letter  of  the  act,  nor  make 
an  order  partly  founded  upon  its  original  jurisdiction,  and  partly  upon 
the  statute.  In  other  words,  it  cannot  confound  its  original  jurisdic- 
tion in  a  suit  with  the  powers  it  may  be  authorized  to  execute  by 
petition,  either  in  a  public  act,  giving  statutory  jurisdiction  to  the 

67* 
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court,  to  be  exercised  summarily  upon  petition,  or  in  a  private  act 
providing  for  relief  in  a  particular  case,  which  is  to  be  carried  out  by 
the  same  mode  of  procedure. 

The  legislature  of  New  York,  in  the  exercise  of  its  rightfol  power 
to  loose  a  devised  estate  from  fetters  put  upon  it  by  unforeseen 
causes,  which  were  defeating  the  objects  of  the  testatrix,  substitutes 
the  court  of  chancery  for  itself,  to  give  relief  to  Clarke,  to  the  extent 
that  it  is  enacted,  according  to  the  manner  of  proceedings  in  such 
cases  in  courts  of  chancery.  The  relief  wanted  by  Clarke  was  per- 
mission to  sell  or  mortgage  a  part  of  the  estate.  Permission  to  do 
either,  or  both,  is  given  by  the  acts,  provided  it  is  done  with  the  as- 
sent of  the  chancellor. 

For  the  jurisdiction  or  power  of  the  chancellor  in  the  matter,  we 
must  look  to  the  third  section  of  the  act  of  the  24th  March,  1815,  and 
to  the  act  of  March  39, 1816.  Both  shall  be  cited  in  terms.  The 
first  is,  that  no  sale  of  any  part  of  the  said  estate  shall  be  made  by 
Thomas  B.  Clarke,  until  he  shall  have  procured  the  assent  of  the 
chancellor  of  this  State  to  such  sale ;  at  the  time  of  giving  such  as- 
sent, the  chancellor  shall  also  direct  the  mode  in  which  the  proceeds 
of  such  sale,  or  so  much  thereof  as  he  shall  think  proper,  shall  be 
vested  in  Thomas  B.  Clarke  as  trustee.  And  further,  it  shall  be  the 
duty  of  the  said  Thomas  B.  Clarke  annually  to  render  an  account  to 
the  chancellor,  or  to  such  person  as  he  may  appoint,  of  the  principal 
of  the  proceeds  of  such  sale  only,  the  interest  being  to  be  applied  by 
Clarke,  in  such  manner  as  he  may  think  proper  for  his  use  and  bene- 
fit, and  for  the  maintenance  and  education  of  his  children* 
[  •  538  ]  *  The  act  of  1816  is,  that  Clarke  « is  authorized  under  the 
order  heretofore  granted  by  the  chancellor,  or  under  any 
subsequent  order,  either  to  sell  or  mortgage  the  premises,  which  the 
chancellor  has  permitted  or  hereafter  may  permit  him  to  sell,  as 
trustee  under  the  will  of  Mary  Clarke,  and  to  apply  the  money,  so 
raised  by  mortgage  or  sale,  to  the  purposes  required,  or  to  be  required) 
by  the  chancellor,  under  the  acts  heretofore  passed,  for  the  relief  of 
the  said  Thomas  B.  Clarke." 

Such  is  the  jurisdiction  of  the  chancellor  under  these  acts,  in  re- 
spect to  sale,  mortgage  of  the  estate,  and  the  proceeds  which  might 
be  made  from  either.  No  authority  is  given  to  convey  any  part  ot 
parts  of  the  southern  moiety  of  the  said  estate  in  payment  and 
satisfaction  of  any  debt  or  debts  due  and  owing  by  Clarke,  upon 
a  valuation  to  be  agreed  upon  between  him  and  his  respective 
creditors.  None,  that  he  might  receive  and  take  the  moneys, 
arising  from  the  premises,  and  apply  the  same  to  the  payment  of 
his  debts,  investing  the  surplus  only  in  such  manner  as  he  may 
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deem  proper  to  yield  an  income  for  the  maintenance  and  support  of 
his  family. 

This  was  not  an  exercise  of  jurisdiction,  but  an  order  out  of  and 
beyond  it.  The  jurisdiction  given  by  these  acts  to  the  chancellor  is 
suggested  by  Blackstone,  when  he  says:  '^  A  private  act  of  parlia- 
ment for  the  alienation  of  an  estate  is  an  assurance  by  matter  of 
record,  not  depending  upon  the  act  or  consent  of  parties  themselves. 
But  the  sanction  of  a  court  of  record  is  ccdled  in,  to  substantiatCi 
preserve,  and  be  a  perpetual  testimony  of  the  transfer  of  property 
from  one  man  to  another."    2  Wend.  Black.  344. 

It  is  not  unworthy  of  remark,  that  the  acts  of  New  York  now  un- 
der consideration,  were  initiated  and  passed  in  strict  conformity  with 
the  mode  of  legislative  proceedings  in  passing  private  acts.  There 
were  petitions,  references  to  committees,  and  leave  to  bring  in  bills. 
Nothing  was  done  without  the  consent  of  the  parties  in  being  capable 
of  consent ;  and  the  acts  provide  for  an  equivalent  in  money  to  be 
settled  upon  the  infants  interested,  who  had  not  a  capacity  to  act  for 
themselves,  but  who  were  to  be  concluded  by  what  was  directed  to 
be  done  under  the  acts.    2  Wend.  Black.  345. 

In  all  this  may  be  seen,  too  manifestly  for  any  denial  of  it,  the 
intention  of  the  legislature  as  to  the  office  of  the  chancellor,  in  the 
execution  of  its  acts  for  the  relief  of  Clarke.  The  chancellor's  office, 
in  respect  to  the  sale  of  the  premises,  was  to  substantiate  and  preserve 
a  perpetual  testimony  of  the  transfer  of  the  property,  as  a  matter  of 
record,  to  whoever  might  be  the  purchaser  of  any  part  of  it,  in  con- 
formity with  the  way  in  which  a  sale  of  it  could  be  made. 

*  The  beginning  and  the  end  of  this  afifair  are  not  unworthy  [  *  539  ] 
of  remark,  or  of  being  remembered.  The  legislature  is  first 
asked  to  empower  the  court  of  chancery  to  appoint  trustees,  in  the  place 
of  those  named  in  the  will  of  Mary  Clarke,  to  carry  out  her  beneficent 
intentions  for  her  grandson  and  his  children.  The  father,  being  unable 
to  support  himself  and  his  children,  asks  that  a  sale  might  be  made  of 
a  part  of  the  devised  premises,  the  rents,  issues,  and  profits  of  which 
he  was  entitled  to  during  life.  An  act  is  passed,  permitting  the  ap- 
pointment of  trustees,  giving  a  power  to  sell,  and  securing  to  the 
children  an  amount  firom  the  sales,  thought  by  the  legislature  to  be 
only  an  adequate  compensation  for  the  sale  of  land  in  which  they 
then  had  a  vested  estate  in  remainder,  which  would  become  theirs  in 
fee-simple  absolute  upon  the  death  of  their  father.  The  next  year^ 
the  legislature  is  told  that  a  trustee  could  not  be  got  A  supple- 
mental act  is  passed,  permitting  Clarke  himself  to  do  all  that  trustees 
could  do.  Then  follows  another  memorial  for  another  aiding  act,  to 
permit  Clarke  to  mortgage  the  premises,  on  account  of  sales  not  hav- 
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ing  been  made,  and  because  they  could  not  be  made  for  a  fair  price. 
Permission  is  given.  After  other  orders  more  numerous  than  the  acts 
under  which  they  were  made,  an  order  is  given,  permitting  Qarke, 
upon  an  agreed  valuation  between  himself  and  his  creditors,  subject 
to  the  approval  of  a  master  in  chancery,  to  convey  the  premises  to 
his  creditors.  Further,  that  he  may  apply  the  money  arising  from  the 
sales  in  payment  of  his  debts,  and  invest  the  surplus  in  such  man- 
ner as  he  may  deem  proper,  to  yield  an  income  for  the  support  of  his 
family.  Thus  importunity,  beginning  with  an  intention  to  obtain 
consummate  control  over  a  part  of  the  devised  premises,  triumphs  in 
the  privilege  given  to  the  children  to  have  any  surplus  invested  for 
their  use,  which  may  remain  out  of  the  sales  of  tbeir  estate,  after 
the  payment  of  their  father's  debts. 

The  best  commentary  upon  the  whole  is,  that  its  first  result  was 
a  conveyance  from  Clarke  to  De  Grasse,  for  much  of  the  property, 
without  the  master's  approval,  for  worthless  wild  tax  lands  in  Penn- 
sylvania or  Virginia,  for  some  money  lent,  and  for  articles  ftimished 
Clarke  from  De  Grasse's  oyster-house.  And  De  Grasse  held  on  to 
the  conveyance,  in  defiance  of  the  declaration  of  the  master,  that  he 
would  not  approve  the  deed  for  such  a  consideration* 

It  is  under  that  conveyance,  and  another  from  De  Grasse  to  him, 
that  the  present  defendant  in  ejectment  claims  title  to  the  premises  in 
dispute.     They  do  not  give  to  him  any  title,  either  legal  or 
[  *  540  ]  equitable,  against  the  fee-simple  absolute  which  the  *  child- 
ren of  Thomas  B.  Clarke  have  had  in  the  devised  estate 
since  the  death  of  their  father. 

Whenever  the  order  of  the  chancellor,  permitting  Clarke  to  convey 
the  estate  to  creditors,  or  to  apply  the  money  arising  from  it  in  pay- 
ment of  his  debts,  has  been  considered  in  the  courts  of  New  Yoris,  it 
has  been  intimated  that  the  act  did  not  give  the  chancellor  the 
power  to  give  such  an  order.  Judge  Bronson,  in  Clarke  v.  Van  Sur- 
lay,  15  Wend.  445,  says  so.  The  same  may  be  gathered  from  the 
opinion  of  Chancellor  Walworth,  in  Cochran  v.  Van  Surlay,  20 
Wend.  384.  Mr.  Senator  Verplanck,  in  the  same  case,  sitting  in  the 
court  for  the  correction  of  errors,  says :  "  I  have  already  intimated 
my  strong  impression,  at  least  as  at  present  advised,  that  the  orders 
of  the  chancellor  were  not  in  conformity  with  the  acts,  and  that  the 
third  act  stiU  confined  the  chancellor  to  allow  no  other  application  of 
the  proceeds  of  the  sale  than  was  valid  under  the  acts  heretofore 
passed."  '^  The  order  made  under  the  first  two  acts  was  in  contra- 
vention of  the  statute  so  far  as  it  allowed  a  part  of  the  proceeds  of 
the  sale  to  be  applied  to  the  payment  of  Clarke's  former  debts.  Nor 
do  I  think  that  the  words  in  the  act  of  1816  ratified  the  former  orders 
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or  extended  the  chancellor's  powers  in  future  orders,  as  to  the  liberty 
of  applying  the  principal  of  the  funds,  of  which,  according  to  the 
acts  heretofore  on  this  subject,  the  interest  only  was  to  be  expended.'' 
In  this  point,  then,  this  court,  in  the  opinion  it  now  expresses,  will 
not  differ  from  the  courts  in  New  York. 

But  we  do  differ  with  the  learned  judges  and  senator  upon  another 
point,  common  to  the  case  before  us  and  those  cases  in  which  they 
expressed  their  opinions.  Our  conclusion,  however,  contrary  to 
theirs,  will  be  put  upon  grounds  not  suggested  when  they  acted  on 
those  cases.  Indeed,  our  point  of  difference  is  not  concerning  a  prin- 
ciple or  rule  in  chancery ;  but  as  to  the  application  of  the  rule  in 
Cochran  r.  Van  Surlay.  It  was  said  in  that  case,  and  it  was  the 
foundation  of  the  judgment  in  it,  that  a  decree  in  chsmcery  could  not 
be  looked  into  a  collateral  way  for  the  purpose  of  setting  aside  rights 
growing  out  of  it.  We  concur,  that  neither  orders  nor  decrees  in 
chancery  can  be  reviewed  as  a  whole  in  a  collateral  way.  But  it  is 
an  equally  well  settled  rule  in  jurisprudence,  that  the  jurisdiction  of 
any  court  exercising  authority  over  a  subject  may  be  inquired  into 
in  every  other  court,  when  the  proceedings  in  the  former  are  relied 
upon,  and  brought  before  the  latter,  by  a  party  claiming  the  benefit 
of  such  proceedings.  The  rule  prevails,  whether  the  decree  or  judg- 
ment has  been  given  in  a  court  of  admiralty,  chancery,  ec- 
clesiastical court,  or  court  of  common  *  law,  or  whether  the  [  *  541  ] 
point  ruled  has  arisen  under  the  laws  of  nations,  the  practice 
in  chancery,  or  the  municipal  laws  of  States. 

This  court  applied  it  as  early  as  the  year  1794,  in  the  case  of  Olass 
et  aL  V.  Sloop  Betsey,  3  Dall.  6.  Again,  in  1808,  in  the  case  of  Rose 
V.  Himely,  4  Cranch,  241.  Afterwards,  in  1828,  in  Elliot  v.  Piersol, 
a  case  of  ejectment,  1  Pet.  328,  340.  This  is  the  language  of  the 
court  in  that  case,  not  stronger  though,  than  it  was  in  the  preceding 
cases :  ^  It  is  argued  that  the  circuit  court  of  the  United  States 
had  no  authority  to  question  the  jurisdiction  of  the  county  court 
of  Woodford  county,  and  that  its  proceedings  were  conclusive  upon 
the  matter,  whether  erroneous  or  not.  We  agree,  if  the  county  court 
had  jurisdiction,  its  decision  would  be  conclusive.  But  we  cannot 
yield  assent  to  the  proposition,  that  the  jurisdiction  of  the  county 
court  could  not  be  questioned,  when  its  proceedings  were  brought 
collaterally  before  the  circuit  court  Where  a  court  has  jurisdiction, 
it  has  a  right  to  decide  every  question  which  occurs  in  the  cause, 
and  whether  its  decision  be  correct  or  otherwise,  its  judgment,  un- 
til reversed,  is  regarded  as  binding  in  every  other  court.  But  if  it  act 
without  authority,  its  judgments  and  orders  are  nuUities ;  they  are 
not  voidable,  but  simply  void,  and  form  no  bar  to  a  recovery  sought. 
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even  prior  to  a  reversal,  in  opposition  to  them ;  they  constitate  no 
justification,  and  all  persons  concerned  in  executing  such  judgments, 
or  sentences,  are  considered  in  law  as  trespasBcrs." 

This  distinction  runs  through  all  the  cases  on  the  subject. 

This  court  announce  the  same  principle  in  Wilcox  v,  Jackson,  13 
Pet.  499,  and  twice  since  in  the  second  and  third  volumes  of  How- 
ard's Supreme  Court  Reports.  Shaver's  Lessee  v.  Lynn  et  oL  2 
How.  59 ;  Lessee  of  Hickey  v.  Stewart  et  (iL3  How.  750, 

In  the  case  in  3  Howard,  the  defendant  in  ejectment  wished  to 
protect  himself  by  a  record  in  a  prior  chancery  suit  between  himnftlf 
and  the  plaintifif,  in  which  a  decree  had  been  made  in  favor  of  the 
former,  upon  which  the  chancery  court  had  issued  a  habere  fades 
possessionem^  to  put  him  in  possession  of  the  land.  The  record 
in  the  circuit  court  was  admitted  as  evidence,  the  plaintifif  objecting, 
and  the  court  gave  judgment  for  the  defendant  in  ejectment.  The 
case  was  brought  here  upon  a  writ  of  error.  And  this  court  said, 
that  as  the  defendant  claimed  property  on  the  premises  in  dispute 
under  the  record  from  the  court  of  chancery,  it  would  inquire  colla- 
terally into  the  jurisdiction  of  that  court  to  try  the  question  of  title. 
And  it  ruled  that  the  court  had  no  jurisdiction  for  such  a 
[•542]  •purpose;  that  the  circuit  court  erred  in  permitting  the 
record  to  be  read  to  the  jury  as  evidence  in  behalf  of  the 
defendant,  and  reversed  the  judgment 

The  point  in  Cochran  v.  Van  Surlay  and  in  this  case  is,  whether 
the  .chancellor  did  or  did  not,  in  a  case  for  which  he  had  jurisdic- 
tion for  certain  purposes,  exceed  the  jurisdiction  given  to  him  for 
the  special  purposes  of  the  case.  Jurisdiction  may  be  in  the  court 
over  the  cause,  but  there  may  be  an  excess  of  jurisdiction  asserted  in 
its  judgment     That  was  Shriver's  case,  in  2  Howard. 

Then  the  point  of  inquiry  now  is,  exactly  that  which  the  judges 
in  the  cases  in  15  and  20  Wendell,  admitted  to  be  a  very  doubtful 
exercise  of  power  by  the  chancellor.  That  is,  whether  the  order  per- 
mitting Clarke  to  convey  the  property  to  his  creditors,  at  a  valuation 
to  be  agreed  upon  between  them,  and  to  apply  the  proceeds  of  sales 
and  mortgages  to  the  payment  of  his  debts,  was  an  order  within 
the  power  given  to  him  by  the  acts.  Judge  Bronson  will  not  admit 
it  Chancellor  Walworth  puts  it  hypotheticaUy,  if  the  chancellor 
has  not  exceeded  his  jurisdiction,  but  has  merely  erred  upon  the 
question  whether  such  a  sale  as  he  ordered  would  eventually  be  for 
the  benefit  of  the  infants.  Justice  Bronson  was  clearly  right  in  sup- 
posing that  the  decision  of  the  court  of  chancery  could  not  be  re- 
viewed in  this  collateral  way.  Mr.  Senator  Verplanck  says  that  the 
order  under  the  first  two  acts  was  in  contravention  of  the  statatesi 
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nor  does  he  think  that  the  act  of  1816   extended  the  chancellor's 
power  as  to  the  proceeds. 

Upon  the  pomt  of  looking  into  the  jurisdiction  of  a  court  col- 
laterally, when  a  right  of  property  is  claimed  under  its  proceedings, 
we  must  add,  that  it  prevails  in  New  York  just  as  it  does  in  the 
courts  of  England  and  in  the  courts  of  the  United  States.  In 
Latham  v.  Edgerton,  9  Cowen,  227,  it  is  said :  "  The  principle  that 
a  record  cannot  be  impeached  by  pleading  is  not  applicable  wher 
there  is  a  want  of  jurisdiction.  The  want  of  it  makes  a  record  ut- 
terly void  and  unavailable  for  any  purpose.  The  want  of  jurisdiction 
is  a*matter  that  may  always  be  set  up  against  a  judgment  when  it 
is  to  be  enforced,  or  when  any  benefit  is  claimed  under  it."  See 
also,  to  the  same  point,  Fenton  v.  Oarlick,  8  Johns.  194 ;  Kilboume 
V.  Woodworth,  5  Johns.  37;  19  Johns.  39 ;  6  Wend.  446.  And  in 
the  case  of  Rogers  v.  Dill,  6  Hill,  415,  a  case  of  ejectment,  the  chief 
justice  ruled  that  the  power  of  a  court  of  chancery  to  order  the  real 
estate  of  an  infant  is  derived  entirely  from  the  statute.  Thus  sus- 
taining an  objection  collaterally  to  proceedings  and  a  decree 
in  chancery  which  were  regular  in  *  form,  but  void  in  fact,  [  *  643  ] 
on  account  of  the  chancellor's  not  having  jurisdiction  or 
authority  to  make  such  a  decree. 

The  operation  of  every  judgment  depends  upon  the  jurisdiction  of 
the  court  to  render  it.  Though  there  may  be  jurisdiction  for  certain 
purposes  in  a  cause,  that  jurisdiction  may  be  exceeded  in  the  judg- 
ment And  whenever  the  right  to  property  is  claimed  to  have  been 
changed  under  a  judgment  or  decree  by  a  court,  and  it  is  set  up  as  a 
defence  in  another  court,  the  jurisdiction  of  the  former  may  be  in- 
quired into.  The  rule  is,  that  where  a  limited  tribmial  takes  upon 
itself  to  exercise  a  jurisdiction  which  does  not  belong  to  it,  its  de- 
cision amounts  to  nothing,  and  does  not  create  a  necessity  for  an 
appeaL     Attomey-Greneral  v.  Lord  Hotham,  Turn.  &  Russ.  219. 

And  such  is  the  rule  in  New  York,  as  has  been  shown  by  the  cita- 
tion of  cases  from  the  reports  of  that  State.  But  it  has  been  argued 
that  the  rule  will  not  apply  in  the  cases  now  in  hand,  because  it  has 
been  decided  by  the  highest  tribunal  in  New  York,  that  the  chancellor 
had  jurisdiction,  under  the  acts  for  the  relief  of  Clarke,  to  give  the 
order  permitting  him  to  sell  the  property  to  his  creditors  in  payment 
of  his  debts. 

It  is  difficult  for  us  to  admit  that  the  cases  of  Clarke  v.  Van 
Surlay,  in  15  Wend.  436,  and  Cochran  v.  "^an  Surlay,  in  20  Wend. 
365,  were  meant  to  decide  that  point,  when  each  judge,  whose  opin- 
ion has  been  reported  in  those  cases,  expresses  an  opinion  amounting 
almost  to  a  denial  that  the  chancellor  had  jurisdiction  to  order  or  permit 
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a  sale  in  payment  of  Clarke's  debts.  But  admit  that  the  New  York 
cases  are  otherwise,  we  cannot  admit  that  the  rule  hitherto  observed 
in  the  court,  of  recognizing  the  judicial  decisions  of  the  highest  courts 
of  the  States  upon  state  statutes  relative  to  real  property  as  a  part 
of  local  law,  comprehends  private  statutes  or  statutes  giving  special 
jurisdiction  to  a  state  court  for  the  alienation  of  private  estates.  It 
has  never  been  extended  to  private  acts  relating  to  particular  persons, 
for  the  reason,  that,  whatever  a  court  in  a  State  may  do  in  such  a 
case,  its  decision  is  no  part  of  local  law.  It  concerns  only  those  for 
whose  benefit  such  a  law  was  passed,  and  because  the  decision  under 
it  is  no  rule  for  any  other  future  case.  It  may  from  analogy  be  cited 
for  the  interpretation  of  another  private  law  of  a  like  kind,  but  then 
the  utmost  extension  of  it  would  be,  that  there  would  be  two  judg- 
ments in  two  private  cases,  which  only  show  more  plainly  that  no 
local  law  had  been  made  by  both. 

The  case  put  before  us,  upon  several  of  the  points  certified,  is  this : 
The  State  of  New  York  passes  certain  acts  for  the  relief  of 
[  •  544  ]  Thomas  B.  Clarke,  in  relation  to  a  devise  of  land,  and  *  di- 
rects that  the  acts  shall  be  carried  into  execution  by  the 
chancellor  of  the  State.  In  the  course  of  the  proceedings  for  that 
purpose,  he  orders  that  the  trustee,  Clarke,  may  sell  or  mortgage  par- 
ticular portions  of  the  land,  and  permits  him  to  convey  parts  of  it  in 
payment  of  any  debt  or  debts,  upon  a  valuation  to  be  agreed  on 
between  himself  and  his  creditors ;  and  that  Clarke  may  apply  the 
proceeds  of  sales  to  the  payment  of  his  debts. 

The  defendant  in  this  action  says  he  bought  from  De  Ghrasse.  It 
is  proved  that  De  Grasse  was  a  creditor  of  Clarke,  and  that  the  con- 
sideration for  Clarke's  conveyance  to  him,  except  the  wild  lands,  was 
the  amount  that  Clarke  owed  to  him.  Then,  in  order  to  sustain 
Clarke's  conveyance  to  De  Grasse,  he  introduces  the  acts  for  the 
relief  p{  Clarke,  and  the  orders  of  the  chancellor  upon  them. 

This  evidence  raises  the  question,  whether  or  not  the  chancellor 
had  jurisdiction  to  give  an  order,  permitting  Clarke  to  convey  any 
part  of  the  property  in  payment  of  a  debt.  After  the  most  careful 
perusal  of  the  acts  and  orders,  we  have  concluded  that  the  chancellor 
had  not  the  jurisdiction  to  give  an  order,  permitting  Clarke  to  convey 
any  part  of  the  devised  premises  in  satisfaction  of  his  debts,  and  that 
neither  De  Grasse  nor  his  alienee.  Berry,  can  derive  from  the  order,  or 
the  conveyance  by  Clarke  to  De  Grasse,  any  titie  to  the  premises  in 
dispute.  This  conclusion  substantially  answers  the  first  four  points 
certified ;  but  answers  wiU  be  given  in  more  precise  form  hereafter. 

We  now  proceed  to  the  other  points  certified. 

Upon  the  first  of  them,  relating  to  the  premises  having  been  parted 
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with  by  Clarke  to  De  Grasse,  upon  a  consideration  other  than  cash, 
we  remark,  that  sale  is  a  word  of  precise  legal  import,  both  at  law 
and  in  equity.  It  means  at  all  times  a  contract  between  parties,  to 
give  and  to  pass  rights  of  property  for  money, — which  the  buyer  pays 
or  promises  to  pay  to  the  seller  for  the  thing  bought  and  sold.  Noy's 
Max.  c  42 ;  Shep.  Touch.  344.  No  departure  from  the  manner  in 
which  a  sale  is  directed  to  be  made,  either  under  a  judgment  at  law 
or  a  decree  in  equity,  is  permitted 

In  the  acts  for  the  relief  of  Clarke,  sale  is  the  word  used  and  fre- 
quently repeated.  No  other  term,  in  reference  to  the  power  given  to 
sell  a  part  of  the  devised  premises,  is  used.  The  chancellor's  order 
is,  that  Clarke  is  permitted  to  sell.  No  words  are  used  in  the  acts  to 
qualify  the  term  sale.  There  is  not  any  thing  to  raise  a  presumption, 
tiiat  Clarke  was  permitted  to  sell  for  any  thing  else  than 
casL  Even  the  debts  of  Clarke,  *  which  the  chancellor  [  *  545  ] 
thought  he  had  the  jurisdiction  to  order  the  payment  of,  are 
directed  to  be  paid  out  of  the  proceeds  of  the  sale. 

We  think,  therefore,  that  the  deed  executed  by  Clarke  to  De 
Grrasse,  being  upon  a  consideration  other  than  for  cash,  is  not  valid 
to  pass  the  premises  in  dispute  to  Be  Grasse,  or  to  his  alienees. 

Another  point  certified  is,  whether  Clarke,  having  previously  mort- 
gaged the  premises  in  fee  to  Henry  Simmons,  had  competent  au- 
thority to  sell  and  convey  the  same  to  De  Grasse.  If  Clarke  could 
not  convey  the  premises  for  which  he  was  the  trustee  to  a  creditor  in 
payment  of  a  debt  due  when  the  order  of  the  chancellor  was  given, 
his  having  united  with  the  master  in  chancery  in  mortgaging  the 
premises  in  fee  to  Simmons,  as  a  security  for  a  debt,  could  not,  from 
any  transfer  of  it  by  the  mortgagee,  alter  its  character  as  a  security 
for  a  debt,  so  as  to  permit  the  assignee,  who,  by  taking  an  assignment 
of  the  mortgage,  became  a  creditor,  or  any  other  person  who  became 
his  assignee,  to  receive  from  Clarke  a  conveyance  of  the  premises  in 
discharge  of  the  mortgage.  Simmons  was  a  creditor  of  Clarke. 
The  assignee  of  his  claim  could  only  be  a  creditor  in  his  place,  hav- 
ing no  other  right  to  be  paid  by  a  conveyance  of  the  premises  than 
the  original  creditor  had.  But  in  truth  the  mortgage  was  discharged, 
and  being  so,  Clarke  was  replaced,  in  his  trustee  relation  to  the  prem- 
ises, precisely  as  he  stood  before  the  mortgage  was  made.  He  cotdd 
not,  then,  because  the  land  had  been  mortgaged  in  fee  to  Simmons, 
have  any  authority  to  sell  and  convey  the  premises  to  De  Grasse,  for 
the  consideration  of  the  debt  due  by  him  to  De  Grasse.  But  if,  by 
the  question,  it  was  meant  that,  because  Clarke  had  mortgaged  to 
Simmons,  he  could  not  mortgage  or  sell  a^n  after  a  release  from  the 
mortgagee,  then  we  conclude  that  Clarke's  having  previously  mort 
VOL.  XVII.  58 
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gaged  the  premises  in  fee  to  Simmons,  did  not  prevent  him,  after  a 
release  from  the  mortgagee,  from  selling  and  mortgaging  the  premises 
again,  provided  the  same  was  not  done  in  payment  of  a  debt,  or  as 
security  for  a  debt 

The  eighth  point  may  be  dismissed  with  two  observations.  K  the 
conveyance  from  Clarke  to  De  Grasse  did  not  give  to  him  a  title,  and 
we  have  said  it  did  not,  De  Grasse  could  not  convey  a  title  in  the 
premises  to  a  third  person,  though  value  was  received  by  him  from 
the  latter.  Besides,  in  this  case,  the  paper  under  which  De  Grasse 
claims  has  recitals  in  it,  which  would  exclude  any  person  buying  from 
him  from  saying  that  he  had  not  notice  enough  to  put  him  upon  an 

inquiry  into  the  title  of  De  Grasse. 
[  •  546  ]  •  We  are  now  brought  to  the  consideration  of  the  pointy 
whether  the  deed  to  De  Grasse  is  valid,  it  having  no  cer^ 
tificate  indorsed  upon  it  that  it  was  approved  by  a  master  in  chan- 
cery. It  involves  what  has  been  the  practice  in  courts  of  equity, 
which,  from  long  standing,  habitual  use,  and  uniform  judicial  acqui- 
escence, has  become  law, — law  in  England,  law  in  New  York,  law 
for  the  courts  of  equity  of  the  United  States,  and  law  in  every  State 
of  the  Union,  except  as  it  may  have  been  modified  by  the  legislation 
of  the  States. 

The  usual  mode  of  selling  property  under  a  decree  or  order  in 
chancery,  is  a  direction  that  it  shall  be  sold  with  the  approbation  of  a 
master  in  chancery,  to  whom  the  execution  of  the  decree*  in  that  par- 
ticular has  been  confided.  It  matters  not  whether  the  sale  is  public 
or  private  by  a  person  authorized  to  make  it.  Not  that  the  appro- 
bation of  the  master  in  either  case  completes  a  title  to  a  purchaser. 
It  is  only  the  master's  approval  of  the  sale,  and  is  one  step  towards  a 
purchaser's  getting  a  title.  Before,  however,  a  purchaser  can  get  a 
title,  he  must  get  a  report  from  the  master  that  he  approves  the  sale, 
or  that  he  was  the  best  bidder,  accordingly  as  the  sale  may  have  been 
made  either  privately  or  at  auction.  That  report  then  becomes  the 
basis  of  a  motion  to  the  court,  by  the  purchaser,  that  his  purchase 
may  be  confirmed.  Notice  of  the  motion  is  given  to  the  solicitors  in 
the  cause,  and  confirmation  nisi  is  ordered  by  the  court, — to  become 
absolute  in  a  time  stated,  unless  cause  is  shown  against  it.  Then, 
unless  the  purchaser  calls  for  an  investigation  of  the  title  by  the  mas- 
ter, it  is  the  master's  privilege  and  duty  to  draw  the  title  for  the  pui^ 
chaser,  reciting  in  it  the  decree  for  sale,  his  approval  of  it,  and  the 
confirmation  by  the  court  of  the  sale,  in  the  manner  that  such  con- 
firmation has  been  ordered. 

We  have  been  thus  particular,  for  the  purpose  of  showing  the 
offices  of  the  master  in  relation  to  a  sale,  and  what  is  meant  by 
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subjecting  a  sale  to  the  approval  of  a  master,  and  to  show  that  such 
a  sale,  until  approved  by  the  master  and  confirmed  by  the  court,  gives 
no  title  to  a  purchaser  of  an  estate,  which  he  may  have  bargained  to 
buy.  We  do  not  mean  to  say,  that  such  cautionary  proceedings  upon 
sales  under  decrees  and  orders  in  chancery  may  not  be  dispensed  with, 
by  a  special  order  of  the  chancellor  to  pretermit  them ;  but  that  such 
are  the  proceedings,  when  no  special  order  has  been  given.  Nor  do 
we  mean  to  have  it  implied  that  a  special  order  for  the  master's 
approval  of  the  sale  was  not  given  in  this  case. 

The  proviso  in  the  order  of  the  15th  March,  1817,  is :  "  Provided, 
nevertheless,  that  every  sale,  and  mortgage,  and  conveyance 
*  in  satisfaction,  that  may  be  made  by  the  said  Thomas  B.  [  *  547  ] 
Clarke  in  virtue  hereof,  shall  be  approved  by  one  of  the 
masters  of  this  court,  and  that  a  certificate  of  such  approval  be  in- 
dorsed upon  every  deed  or  mortgage  which  shall  be  made  in  the 
premises." 

Our  interpretation  of  the  order  is,  that  the  approval  of  the  master, 
and  the  certificate  of  it,  are  not  confined  to  a  conveyance  in  satis- 
faction of  debt,  but  that  the  chancellor  meant  that  the  approval  and 
certificate  should  be  given  and  be  indorsed  upon  every  deed  of  sale 
and  mortgage,  as  well  as  upon  conveyances  in  satisfaction  of  debts. 

It  was  also  argued,  that  the  sale  to  De  Grasse  was  a  judicial  sale. 
Unless  a  legal  term  of  definite  and  unmistakable  certainty  in  all  the 
past  application  of  it  shall  be  made  to  comprehend  a  transaction 
which  it  has  never  included  before,  the  sale  by  Clarke  to  De  Grasse 
was  not  a  judicial  sale.  By  judicial  sale  is  meant,  one  made  under 
the  process  of  a  court  having  competent  authority  to  order  it,  by  an 
officer  legally  appointed  and  commissioned  to  sell. 

The  sale  by  Clarke  to  De  Ghrasse  was  an  attempt  by  both  of  them 
to  evade  the  order  of  the  chancellor,  that  every  sale,  &c.  made  by 
Clarke,  shall  be  approved  by  one  of  the  masters  of  this  court,  and 
that  a  certificate  of  such  approval  be  indorsed  upon  every  deed  or 
mortgage  that  may  be  made  in  the  premises.  And  in  no  event 
could  a  sale  by  Clarke,  in  conformity  with  the  order,  have  been  a 
judicial  sale,  but  simply  a  sale  by  a  private  individual  authorized  to 
make  it  under  acts  passed  for  his  relief,  and  assented  to  by  the  chan* 
eellor,  for  the  purpose  of  ultimately  substantiating  and  verifying  by  a 
court  of  record  the  transfer  of  the  property.  It  was  a  sale  made 
without  process,  not  by  an  officer  in  any  sense  of  the  word,  but  by  a 
private  person  to  a  private  person,  after  negotiation  between  them, 
and  done  by  one  of  them,  who  had  only  in  a  particular  way  the 
assent  of  the  chancellor  to  selL 

Now  if,  in  the  instance  of  Clarke's  conveyance  to  De  Grasse,  none 
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of  the  usual  cautions  have  been  taken  by  the  latter  to  make  the  con« 
veyance  complete,  —  which,  for  the  sake  of  the  present  point,  we  are 
only  supposing  might  have  been  done,  subject  to  our  conclusion  that 
Clarke  could  not  have  conveyed  the  premises  to  him  as  a  creditor, — 
whose  fault  is  it  that  they  were  not  taken  ?  and  how  much  more  ia 
De  Grasse's  fault  aggravated  from  the  testimony  in  the  cause,  which 
proves  that  he  was  told  by  the  master,  Mr.  Hamilton,  firom  the  start 
of  his  buying  or  meaning  to  buy  firom  Clarke,  that  be  would  not 
approve  the  sale,  and  make  such  a  certificate  of  it,  upon  the 
[  *  548  ]  paper  *  given  to  him  by  Clarke,  upon  such  a  consideration 
for  the  property  ? 

We  find  the  answer  to  our  inquiries  in  the  long  experience  and 
practice  in  chancery.  In  any  sale  under  a  decree  or  order  in  chan- 
cery, the  purchaser,  before  he  pays  his  money,  must  not  only  satisfy 
himself  that  the  title  to  the  property  to  be  sold  is  good,  but  be  must 
take  care  that  the  sale  has  been  made  according  to  the  decree  or 
order.  Coldough  v.  Sterum,  3  Bligh,  181 ;  Lutwiche  v,  Winford, 
2  Bro.  C-  C.  251.  If  he  takes  a  title  under  an  imperfect  sale,  he 
must  abide  the  consequence. 

In  this  instance,  there  was  a  perverse  disregard  by  De  Grrasse  of 
the  order  of  the  chancellor,  and  the  caution  of  the  master.  His  con- 
duct puts  it  out  of  his  power,  or  any  one  claiming  under  him,  to 
complain,  if  Clarke's  conveyance  shall  be  declared  to  be  invalid,  oq 
account  of  the  master's  disapproval  of  the  sale,  and  his  refusal  to  pat 
a  certificate  of  approval  of  it  upon  the  deed  to  De  Ghrasse. 

Mr.  Hamilton,  the  master's  testimony  in  the  case,  is,  that  Clarke 
and  De  Grasse  came  to  him  to  approve  the  deed  which  it  is  his  im- 
pression had  been  filled  up  by  Clarke,  and  that,  upon  ascertaining 
firom  them  the  consideration,  he  refused  to  do  so.  The  deed,  too, 
recites  a  consideration  of  $2,000,  and  it  is  proved  that  the  considera- 
tion was,  in  fact,  wild,  worthless  tax-lands  in  Virginia  or  Pennsyl- 
vania, an  account  for  articles  furnished  to  Clarke  by  De  Grasse, 
and  some  items  of  money  lent  The  witness  says,  bpth  Clarke  and 
De  Grrasse  came  together  more  than  once  to  his  office  on  the  sub 
ject,  and  that  he  was  besought  by  them  firequently  to  approve  the 
deed ;  that  he  would  not  do  so.  It  is  the  case  of  an  smxious  credi- 
tor, holding  on  to  what  he  could  get  firom  an  insolvent  and  prodigal 
debtor,  in  spite  of  what  he  knew  to  be  the  only  terms  upon  which 
the  debtor  could  convey. 

We  think  that  the  sale  by  Clarke  was  a  nullity  without  snch 
approval  by  the  master,  to  whom  the  execution  of  the  order  was  con- 
fided by  the  chancellor.  '<  Looking  merely  to  the  parties,  it  is  a 
nullity,  because  it  wants  the  assent  of  the  chancellor,  through  the 
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officer  whom  he  substitutes  for  himself  to  give  it  Looking  to  the 
conveyance,  it  is  void  for  the  want  of  the  performance  of  that  condi- 
tion precedent  which  was  made  essential,  not  merely  to  the  com- 
mencement of  the  estate,  but  to  the  very  creation  of  the  power  of 
sale." 

It  is  under  that  conveyance,  and  another  from  De  Grasse  to  him, 
that  the  defendant  in  ejectment  claims  title  to  the  premises  in  dis- 
pute.    They  do  not  give  to  him  any  title,  either  legal  or 
equitable. 

•  We  answer,  then,  to  the  points  certified  to  this  court  for  [  •  549  ] 
its  decision :  — 

To  the  first  point,  we  rule,  that  the  act  of  the  legislature,  stated  in 
the  case,  devested  the  estate  of  the  trustees  under  the  devise  in  the 
will  of  Mary  Clarke,  but  did  not  veSt  the  whole  estate  in  fee,  or  any 
part  of  it,  in  Thomas  B.  Clarke. 

To  the  second  point,  we  rule,  that  the  authority  given  by  the  said 
acts  to  the  trustee  to  sell,  was  a  special  power,  to  be  strictly  pursued, 
and  that  the  trustee  was  not  vested  with  an  absolute  power  of  alien- 
ation, but  only  with  the  power  to  sell  with  the  assent  of  the  chan- 
cellor, subject,  in  all  that  the  trustee  might  do,  by  way  of  sale  or 
otherwise,  concerning  the  premises,  to  reexamination  and  account  in 
equity. 

To  the  third  point,  we  rule,  that  so  much  of  the  order  set  forth  in 
the  case,  as  having  been  made  by  the  chancellor,  which  permitted 
Thomas  B.  Clarke  to  convey  any  part  or  parts  of  the  southern  moiety 
of  the  estate,  or  any  other  part  of  the  estate,  in  payment  and  satis 
faction  of  any  debt  or  debts  due  and  owing  from  Thomas  B.  Clarke, 
upon  a  valuation  to  be  agreed  between  himself  and  his  respective 
creditors,  provided,  nevertheless,  that  every  sale,  and  mortgage,  and 
conveyance  in  satisfaction,  that  may  be  made  by  the  said  Thomas 
B.  Clarke,  in  virtue  hereof,  shall  be  approved  by  one  of  the  masters 
of  the  court,  and  that  a  certificate  of  such  approval  be  indorsed  upon 
every  deed  or  mortgage  that  may  be  made  in  the  premises,  or  which 
authorized  Thomas  B.  Clarke  to  receive  and  take  the  moneys  arising 
from  the  premises  and  apply  the  same  to  the  payment  of  his  debts, 
and  to  invest  the  surplus  in  such  manner  as  he  may  deem  proper  to 
yield  an  income  for  the  maintenance  and  support  of  his  family,  — 
was  not  authorized  or  in  conformity  to  the  acts  of  the  legislature,  as 
they  are  set  forth  in  the  record.  That  these  orders,  however,  are  to 
be  regarded  as  the  acts  of  a  court  of  chancery,  exercising  a  special 
jurisdiction  under  private  acts,  which  did  not  give  to  the  chancellor 
jurisdiction  to  pass  the  orders  as  they  have  been  stated  in  this 
answer  to  the  third  point. 

68* 
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To  the  fourth  point,  we  role,  that  the  chancellor  had  authority 
under  the  acts  to  assent  to  sales  and  conveyances  of  the  estate  by 
the  trustee ;  but  not  to  any  sale  or  conveyance,  on  any  other  consid- 
eration than  for  cash  paid  on  said  conveyance. 

To  the  fifth  point,  we  rule,  that  the  deed  executed  by  Thomas  B. 
Clarke  to  Greorge  De  Grasse,  for  the  premises  in  question,  is  not 
valid,  it  having  been  made  for  a  consideration  other  than  for  cash 
paid  on  the  purchase. 

To  the  sixth  point,  we  rule,  that,  if  the  deed  to  De  Grasse 
[  *  650  ]  *  had  been  otherwise  valid,  which  we  have  said  was  not,  it 
would  not  be  valid  without  having  a  certificate  indorsed 
thereon,  that  it  was  approved  by  Mr.  Hamilton,  the  master  in 
chancery,  to  whom  the  execution  of  the  order  was  confided  by  tiie 
chancellor. 

To  the  seventh  point,  we  rule,  that  the  mortgage  in  fee  of  the 
premises  by  Clarke  to  Simmons,  did  not  so  exhaust  Hie  power  as  tras- 
tee,  that  he  might  not,  after  a  release  from  the  mortgagee,  sell  or 
mortgage  the  property  again ;  but  it  was  not  in  the  trustee's  power 
to  sell  to  De  Grasse  for  a  debt. 

To  the  eighth  point,  we  rule,  that  the  subsequent  conveyance  of 
the  premises,  as  set  forth  in  the  case,  made  by  Greorge  De  Grasse, 
would  not  give  to  his  grantee,  or  the  grantee's  assigns,  a  valid  tiHe 
against  the  plaintiffs  in  ejectment. 

Taney,  C.  J.,  dissented  from  the  opinion  of  the  court  in  this  case, 
and  also  in  the  subsequent  cases  of  Williamson  and  Wife  v.  The 
Irish  Presbyterian  Congregation  of  New  York,  and  of  Charles  A- 
Williamson  and  Wife,  Rupert  J.  Cochran  and  Wife,  and  Bayard 
Clarke,  v.  George  Ball ;  and  concurred  with  Mr.  Justice  Nelson. 

Catron,  J.,  also  dissented  in  the  above  enumerated  cases,  and 
concurred  with  the  opinion  of  Mr.  Justice  Nelson. 

Nelson,  J.  I  am  unable  to  concur  in  the  judgmeht  of  a  majority 
of  the  court  in  this  case,  and  shall,  therefore,  proceed  to  state  the 
grounds  of  that  dissent,  with  as  much  brevity  as  the  nature  and  im- 
portance of  the  questions  involved  will  admit. 

I  shall  eonfine  the  examination  to  those  grounds  v(^ch  I  regard 
as  decisive  in  the  determination  of  these  questions,  without  stopping 
to  diiicttse  several  other  points  made  upon  the  argument,  and  which 
have  a  more  remote  bearing  upon  the  case. 

The  will  of  Mary  Clarke,  made  and  published  April  6, 1802,  lies 
^  at  the  foundation  of  this  controversy ;  and  it  is  necessary,  therefore, 
to  recur  for  a  moment  to  its  provisions. 
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She  devised  to  three  trastees  and  their  heirs,  a  part  of  her  farm  at 
Greenwich,  called  Chelsea,  then  situate  in  the  vicinity  of  the  city  of 
New  York,  now  a  part  of  it,  embracing  some  forty  acres  of  land, 
together  with  a  dwelling-house  in  town,  in  trust,  to  receive  the  rents 
and  profits,  and  pay  the  same  to  Thomas  B.  Clarke,  a  grandson, 
during  his  life ;  and  after  bis  decease,  to  convey  the  estate  to  his 
children  living  at  bis  death ;  and  if  he  should  leave  no  children,  then,  in 
trust,  to  convey  the  same  to  Clement  C.  Moore,  and  his  heirs. 

^  Thomas  B.  Clarke,  the  tenant  for  life,  was  married  in  [  *  551  ] 
1802,  and  in  1814  had  a  family  of  six  children,  the  eldest 
eleven  years  of  age ;  and,  on  the  2d  of  March  of  that  year,  applied 
to  the  legislature  of  New  York  for  relief,  on  the  ground  that  the 
property  devised  was,  in  its  then  condition,  nearly  unproductive,  and 
incapable  of  being  improved  so  as  to  yield  an  adequate  income  for 
the  maintenance  and  support  of  himself  and  family. 

The  trustees  and  C.  C.  Moore  joined  in  the  application. 

On  the  1st  of  April,  1814,  an  act  was  passed  for  his  relief,  author- 
izing the  court  of  chancery  to  appoint  trustees  in  the  place  of  those 
named  in  the  will,  and  providing  for  a  sale  of  a  moiety  of  the  estate 
by  the  trustees,  under  the  direction  of  the  chancellor ;  the  proceeds 
to  be  invested  in  stocks  or  real  security,  upon  the  trusts  in  the  will, 
and  the  income  to  be  applied  to  the  maintenance  and  support  of  the 
family  of  Clarke,  and  the  education  of  his  children.  Nothing  was 
done  under  this  act 

On  the  21st  of  February,  1815,  Clement  C.  Moore,  the  ultimate 
remainder-man  under  the  will,  released  and  quitclaimed  all  his  inter- 
est in  the  estate  to  Clarke ;  and,  on  a  second  application  to  the  legis- 
lature for  relief,  a  supplemental  act  was  passed,  on  the  24th  of  March, 
1815,  reciting  in  the  preamble  the  release,  and  substituting  Clarke  as 
the  trustee  of  the  estate  in  place  of  those  provided  for  in  the  pre- 
vious act,  and  authorizing  a  sale  by  the  trustee  of  a  moiety  of  the 
estate,  with  the  assent  of  the  chancellor,  and  providing  for  the  invest- 
ment of  so  much  of  the  proceeds  in  Clarke,  as  trustee,  as  the  chan- 
cellor should  direct;  the  income  of  the  investment  to  be  applied  to 
the  maintenance  and  support  of  the  family,  as  in  the  previous  act. 

On  an  application  to  the  chancellor,  under  this  and  the  previous 
act,  on  the  28th  of  June,  1815,  an  order  of  reference  to  one  of  the 
masters  in  chancery  was  made,  directing  him  to  inquire  into  the  debts 
of  Clarke,  distinguishing  between  those  contracted  for  the  mainte- 
nance of  his  family  and  the  education  of  his  children ;  and  into  the 
then  condition  of  the  estate  devised  under  the  will,  and  the  means 
possessed  by  Clarke  to  maintain  and  support  his  family,  other  than 
from  the  rents  and  profits  of  the  estate ;  which  report  was  made  ac- 
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cordingly.  And  on  the  coming  in  and  filing  of  the  same,  the  chan* 
cellor,  on  the  3d  of  July,  ordered  a  sale  of  a  moiety  of  the  estate 
together  with  the  house  and  lot  in  town,  and  that  so  much  of  the 
proceeds  as  might  be  necessary  for  the  purpose  be  applied,  under  the 
direction  of  one  of  the  masters  of  the  court,  to  the  payment  and  dis- 
charge of  the  debts  then  owing  by  Clarke,  and  to  be  contracted  for 
the  necessary  purposes  of  the  family,  to  be  proved  before  the  said 
masters ;  and  the  residue  to  be  invested  and  the  income  applied  as 

therein  provided  by  the  order. 
[  *  552  ]  •  Nothing  was  done  under  this  order  except  the  sale  of  a 
few  lots,  the  sales  having  been  superseded  by  the  master  for 
want  of  bidders,  at  the  request  of  the  trustee,  to  prevent  the  sacrifice 
of  the  property.  And,  on  application  to  the  legislature,  another  act 
was  passed,  on  the  29th  of  March,  1816,  authorizing  Clarke,  as  trus- 
tee, under  the  order  already  granted  by  the  chancellor,  or  any  subse- 
quent orders  that  might  be  granted,  either  to  mortgage  or  sell  the 
premises  which  the  chancellor  had  permitted,  or  might  permit  him  to 
sell,  and  to  apply  the  proceeds  to  the  purposes  required,  or  that  might 
be  required,  by  the  chancellor,  under  the  previous  acts  of  the  legis- 
lature. 

On  the  15th  of  March,  1816,  on  an  application,  the  chancellor 
ordered  that  Clarke  be  authorized  to  mortgage  or  sell  the  moiety  of 
the  estate,  as  provided  for  in  the  several  acts,  as  might  be  deemed 
most  beneficial  to  all  parties  concerned,  and  also  to  convey  any  part 
of  it  in  payment  and  satisfaction  of  any  debt  owing  by  him,  upon  a 
valuation  to  be  agreed  on  bet^>^een  him  and  his  creditors,  provided 
that  every  sale,  and  mortgage,  and  conveyance  in  satLsfaction,  that 
may  be  made  by  him,  shall  be  approved  by  one  of  the  masters  of  the 
court,  and  that  the  certificate  of  such  approval  be  indorsed  on  such 
deed  or  mortgage  that  may  be  made  in  the  premises.  And  further, 
that  he  apply  the  proceeds  to  the  payment  of  his  debts,  and  invest 
the  surplus  in  such  manner  as  he  may  deem  proper,  to  yield  an  in- 
come for  the  support  and  maintenance  of  his  family. 

On  the  2d  of  August,  1821,  Clarke,  under  this  order  of  the  court, 
sold  and  conveyed  the  lot  in  question,  among  others,  to  George  De 
Grasse,  for  the  consideration  on  the  face  of  the  deed  of  $2,000.  No 
approval  of  the  master  appeared  to  have  been  indorsed  on  the  deed. 

The  defendant  holds  through  intermediate  conveyances  firom  De 
Grasse,  and  is  admitted  to  be  a  bond  fide  purchaser. 

I  have  thus  stated  the  material  facts  out  of  which  the  important 
questions  involved  in  this  case  arise ;  and  I  have  done  so  for  the  rea- 
son that,  in  my  judgment,  the  statement  itself  presents  a  history  of 
legislative  and  judicial  proceedings,  which  demonstrate  that  the  legai 
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title  to  the  premises  in  controversy  is  in  the  defendant,  upon  well 
established  principles  of  law — a  title  derived  under  a  judicial  sale, 
made  in  pursuance  of  an  order  or  judgment  of  one  of  the  highest 
courts  in  a  State,  in  the  exercise  of  its  general  jurisdiction. 

This  plain  proposition  is  manifest  on  the  face  of  the  record.  Every 
order  made  by  Qhancellor  Kent  was  made  in  his  court  according  to 
the  established  forms  of  proceeding  and  rules  of  the  court. 

•  The  chancellor  had  previously  determined,  (In  the  Mat-  [  *  553  ] 
ter  of  Bostwick,  4  Johns.  Ch.  100,)  that  a  proceeding  of  this 
character  could  be  properly  instituted  by  petition  instead  of  by  bill, 
as  he  found  it  to  be  in  conformity  with  the  established  practice  of 
the  court  of  chancery  in  England. 

The  practice  there  had  not  been  uniform,  depending  somewhat 
upon  the  amount  of  the  estate ;  and  a  distinction  had  been  made,  at 
one  time,  between  real  and  personal  estate ;  but  the  later  authorities 
had  generally  concurred  in  allowing  the  institution  of  the  proceeding 
by  petition.  2  Story's  Eq.  §  1354,  p.  582,  and  cases  there  referred  to ; 
Macpherson  on  Infants,  c.  22,  §  1,  and  cases. 

In  every  instance,  the  application  took  the  usual  course  of  a  refer- 
ence to  one  of  the  masters  of  the  court,  directing  him  to  inquire  into 
the  truth  of  the  allegations  in  the  petition,  and  report  thereon ;  and 
upon  the  coming  in  and  filing  of  the  report,  the  order  was  entered. 

All  the  powers  and  machinery  of  the  court  were  used  in  conduct- 
ing the  proceedings ;  and  which,  while  they  facilitate  the  orderly 
dispatch  of  business,  at  the  same  time  enable  the  parties  to  present 
their  case  in  the  fullest  and  most  authentic  form  for  the  judgment  of 
the  court 

Even  if  a  bill  had  been  filed  in  this  case,  —  and  we  have  seen  that 
it  might  have  been,  in  which  event  it  would  hardly  have  been  pre- 
tended the  order  or  decree  of  the  court  could  have  been  questioned 
collaterally,  —  the  forms  of  the  proceeding  could  not  have  been  more 
strictly  observed.  Indeed,  the  petition  in  the  particular  case  is 
nothing  more  than  a  substitute  for  the  bill,  as  affording  a  more  speedy 
and  economical  mode  of  instituting  the  proceedings. 

Originally,  it  was  supposed  that  a  bill  was  in  dispensable,  (Fonbl. 
Eq.,  Book  2,  part  2,  c.  2,  §  1,  note  d,)  as  it  still  is  in  England,  where 
the  estate  of  the  infant  is  large,  or  it  is  doubtful  as  to  the  fund. 
15  Ves.  445 ;  Macpherson  on  Infants,  p.  214,  and  cases. 

Any  party  interested  in  the  order  had  a  right  to  appeal  from  the 
decision  of  the  chancellor  to  the  court  for  the  correction  of  errors,  as 
appeals  may  be  taken  from  interlocutory,  as  well  as  final  decrees,  ac- 
cording to  the  laws  and  practice  in  New  York. 

That  an  appeal  might  have  been  taken  in  the  case  is  the  estab* 
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lished  practice,  and  would  be  doubted  by  no  lawyer  there,  and  which, 
of  itself,  would  seem  to  be  decisive  of  the  nature  and  character  of  the 
jurisdiction  exercised  by  the  chancellor. 

Being,  therefore,  a  judicial  sale  under  the  judgment  of  one  of  the 
highest  courts  of  the   State,  the  principle  is  fundamental 
[  •  554  ]  •  that  the  regularity  of  the  proceedings  cannot  be  inquired 
into  in  this  collateral  way. 

The  general  impression  of  all  the  cases  on  this  head,  says  Lord 
Redesdale,  is,  that  the  purchaser  has  a  right  to  presume  that  the  court 
has  taken  the  steps  necessary  to  investigate  the  rights  of  the  parties, 
and  that  it  has,  on  investigation,  properly  decreed  a  sale  ;  1  Sch.  & 
Lef.  597.  And,  says  Mr.  Justice  Thompson,  in  delivering  the  opioioji 
of  this  court  in  Thompson  v.  Tolmie,  2  Pet  168 :  "  If  the  purchaser 
was  responsible  for  the  mistakes  of  the  court  in  point  of  fact,  after  it 
had  adjudicated  upon  the  facts,  and  acted  upon  them,  these  sales 
would  be  snares  for  honest  men.  The  purchaser  is  not  bound  to  look 
further  back  than  the  order  of  the  court.  He  is  not  to  see  whether 
the  court  was  mistaken  in  the  facts." 

The  defendant  in  that  case  held  the  title  under  a  judicial  sale,  or- 
dered by  the  court  in  a  case  of  partition,  where  the  commissioners 
had  reported  that  partition  could  not  be  made  without  loss.  The 
suit  was  brought  by  the  heirs,  who  set  up,  aS  invalidating  liie  title  of 
the  defendant,  that  neither  of  the  children  of  the  intestate  was  of  age 
at  the  time  of  the  sale.  The  statute  expressly  forbade  it,  until  the 
eldest  became  of  age.  The  other  ground  was,  that  the  sale  had  been 
confirmed  only  conditionally.  The  court  held  the  parties  concluded 
by  the  order  and  sale. 

I  shall  not  pursue  the  examination  of  this  branch  of  the  case  fur- 
ther, as  the  principle  upon  which  it  rests  has  become  incorporated 
into  the  very  elements  of  the  law.  I  have  referred  to  these  two  cases 
simply  to  illustrate  the  strength  and  force  of  the  principle,  in  protect- 
ing the  title  of  a  bond  fide  purchaser,  standing  in  the  relation  of  the 
present  defendant. 

But  it  has  been  argued  that  Chancellor  Kent,  while  sitting  in  his 
court,  administering  the  law  under  these  acts  of  the  legislature  of 
New  York,  has  misconstrued  or  misapprended  the  nature  of  his  jurift' 
diction ;  and  that,  instead  of  sitting  as  a  court,  he  was  acting  in  the 
subordinate  character  of  a  commissioner,  or  as  an  individual  outside 
of  his  court ;  that  it  was  an  extraordinary  power,  conferred  upon  him 
by  a  special  statute,  prescribing  the  course  of  proceeding,  and  that 
any  departure  therefrom  or  error  in  the  proceedings  rendered  the  order 
null  and  void,  and,  of  course,  all  acts  done  under  it. 

It  was  even  intimated,  though  not  argued,  that  the  statutes  them- 
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selves  were  unconstitational ;  that  it  was  not  competent  for  the 
legislature  to'  authorize  the  sale  of  the  real  estate  of  infants  for 
their  maintenance  and  support,  or  for  their  education  or  advancement 
in  life.  , 

•  We  suppose  this  power  will  be  found  to  exist  in  every  [  *  555  ] 
civilized  government,  that  acknowledges  a  superintending 
and  protecting  power  over  those  of  its  citizens  or  subjects  who  are 
disabled  through  infancy  or  infirmity  firom  taking  care  of  themselves 
and  that,  where  they  possess  the  means  of  themselves,  they  will  be 
applied,  under  the  direction  of  the  proper  authority,  to  their  support 
and  nourishment. 

No  one  doubts  the  power  of  the  government  to  take  the  property 
of  the  citizen  to  support  the  paupers  of  the  State  ;  and,  surely,  it 
can  hardly  be  regarded  as  a  very  great  stretch  of  power  to  provide 
for  the  application  of  it  to  the  maintenance  and  support  of  the  owner 
or  proprietor  himself,  or  even  to  the  support  of  members  of  the  same 
family. 

But  I  shall  not  go  into  this  question ;  for  whatever  may  be  the  objec* 
tions  to  the  exercise  of  the  legislative  powers,  we  are  not  aware  of 
any  on  the  ground  of  repugnancy  to  the  constitution  of  the  United 
States,  or,  if  made,  that  there  is  any  foundation  for  it ;  and  as  to  the 
State  of  New  York,  where  the  question  alone  must  be  determined, 
no  doubt  is  entertained  there  in  respect  to  it,  by  any  department  of 
the  government. 

But  to  recur  to  the  jurisdiction  of  the  chancellor. 

The  court  of  chancery  possesses  an  inherent  jurisdiction,  which 
extends  to  the  care  of  the  persons  of  infants  so  far  as  is  necessary  for 
their  protection  and  education ;  and  also  to  the  care  of  their  property, 
real  and  personal,  for  its  due  management,  and  preservation,  and 
proper  application  for  their  maintenance. 

The  court  is  the  general  guardian,  and,  on  the  institution  of  pro- 
ceedings therein  involving  rights  of  person  or  property  concerning 
them,  they  are  regarded  as  wards  of  the  court,  and  as  under  its  spe- 
cial cognizance  and  protection;  and  no  act  can  be  done  affecting 
either  person  or  property,  or  the  condition  of  infants,  except  under 
the  express  or  implied  direction  of  the  court  itself;  and  every  act 
done  without  such  direction  is  treated  as  a  violation  of  the  authority 
of  the  court,  and  the  offending  party  deemed  guilty  of  a  contempt, 
and  treated  accordingly.  2  Story's  Eq.  §§  1341, 1352, 1353 ;  3  Johns. 
Ch.  49 ;  4  ibid.  378 ;  2  ibid.  542 ;  6  Paige,  391,  366 ;  10  Ves.  52 ;  Mao- 
pherson  on  the  Law  of  Infants,  p.  103,  App.  1 ;  Hughes  i;.  Science, 
3  Atk.  601,  S.  C. 

If  the  father  is  not  able  to  maintain  his  children,  the  court  will 
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order  maintenance  oat  of  their  own  estate ;  and  the  inability  need  not 
depend  upon  insolvency,  but  inability,  from  limited  means,  to  give 
the  child  an  education  suitable  to  the  fortune  possessed  or 
f  •  6^6  ]  expected.  Buckworth  v.  Buckworth,  1  CJox,  *  80  ;  Jervoiflc 
V.  Silk,  Coop.  53.  The  allowance  will  be  made,  although 
the  devise  or  settlement  under  which  the  property  is  held  contains  no 
direction  for  maintenance  (ibid.),  but  even  directs  the  income  to 
accumulate.  5  Ves.  194,  196,  note,  197,  note ;  10  ibid.  44 ;  4  Sun. 
132 ;  Macpherson,  c.  21,  §  2,  p.  223. 

It  is  also  settled,  that  where  there  are  legacies  to  a  class  of  childrea, 
for  whom  it  would  be  beneficial  that  maintenance  should  be  allowed, 
though  the  will  does  not  authorize  it,  but  directs  an  accumulation  of 
the  income,  and  the  principal,  with  the  accumulation,  to  be  paid  over 
at  twenty-one,  with  survivorship  in  case  any  should  die  under  age, 
the  court  will  direct  maintenance,  11  Ves.  606 ;  12  ibid.  204 ;  2  Swansi 
436,  but  if  there  is  a  gift  over,  it  will  not  be  allowed  without  the  con- 
sent of  the  ultimate  devisee.  14  Ves.  202 ;  6  ibid.  196,  note ;  Ward 
on  Legacies,  303 ;  Macpherson,  pp.  232,  233,  234. 

So  the  court  will  break  in  upon  the  principal,  where  the  income  is 
insufficient  for  maintenance  and  education,  1  Jac.  &  Walk.  253;  1 
Russ.  &  Mylne,  676, 499 ;  and  will  break  in  upon  it  for  past  payments, 
2  Vern.  137 ;  2  P.  Wms.  23 ;  and  where  the  father  is  unable  to  main- 
tain his  children,  and  has  contracted  debts  for  this  purpose,  or  for 
their  education,  the  court  will  direct  a  reimbursement  out  of  the 
children's  estate,  6  Ves.  424,  464 ;  1  Bro.  C.  C.  387 ;  Macpherson, 
§  9,  p.  246 ;  and  will,  if  the  father  or  mother  is  in  narrow  circum- 
stances, in  fixing  the  allowance,  have  regard  to  them,  increasing  it 
for  the  benefit  of  the  family.  1  Ves.  160 ;  2  Bro.  C.  C.  231 ;  1  Beav. 
202 ;  1  Cox,  179. 

The  management  and  disposition  of  the  estates  of  infants,  which 
I  have  thus  referred  to,  and  briefly  stated,  with  the  authorities,  are 
among  the  mass  of  powers  upon  this  subject  which  belong  to  the 
original  and  inherent  jurisdiction  of  the  court  of  chancery.  They 
relate  to  their  personal,  and  the  income  of  their  real  estate,  the  conn 
having  no  inherent  power  to  direct  a  sale  of  the  latter  for  their  main- 
tenance or  education ;  that  power  rests  with  the  legislature.  It  will 
be  seen,  therefore,  that  the  only  additional  authority  conferred  upon 
the  chancellor,  by  the  acts  of  the  legislature  in  question,  was  the 
power  to  direct  the  sale  of  the  real  estate,  — to  convert  it  into  per- 
sonalty for  the  purposes  mentioned.  It  was  but  an  enlargement,  in 
this  respect,  of  the  existing  jurisdiction  of  the  court ;  placing  the  real 
estate,  for  the  purpose  of  maintenance  and  education,  upon  the  same 
footing  as  the  personalty.     Witt  this  exception,  every  power  con- 
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feiied  or  exercised  under  the  acts  in  question,  in  the  management 
and  application  of  the  fund,  as  we  have  seen,  belonged  inherently  to 
its  general  jurisdiction;  and  its  exercise  in  the  particular 
case  was  as  essential  for  the  proper  management  and  *  pres-  [  *  557  ] 
ervation,  and  application,  as  in  any  other  that  might  come 
before  the  court. 

We  can  hardly  suppose  that  it  was  the  intention  of  the  legislature 
to  confer  authority  upon  the  chancellor  in  one  capacity  to  sell,  and  in 
Q,nother  to  manage  and  apply  the  proceeds  for  the  benefit  of  the 
children.  And  yet  such  must  be  the  conclusion,  unless  we  suppose 
it  was  intended  that  the  fund  itself  should  be  administered  out  of 
court,  and  under  the  direction  of  the  chancellor  as  a  commissioner. 

I  must  be  permitted,  therefore,  to  think,  that  Chancellor  Kent,  fa- 
miliar to  his  mind  as  were  the  powers  and  duties  belonging  to  his 
court  over  the  estates  of  infants,  as  well  as  in  respect  to  every  other 
branch  of  equity  jurisprudence,  did  not  mistake  or  misapprehend  the 
nature  of  the  powers  and  duties  enjoined  upon  him  under  the  acts  in 
question.  And  that  he  might  well  conclude,  that  the  authority  to 
sell  the  real  estate  of  the  children,  for  their  maintenance  and  educa- 
tion, was  but  an  enlargement  of  his  general  jurisdiction  in  the  man- 
agement and  disposition  of  their  property  for  the  purposes  mentioned. 
Indeed,  the  very  objects  of  the  sale,  pointed  directly  to  this  jurisdiction. 
How  apply  the  fund  for  maintenance  and  education,  -^  as  commis- 
sioner, or  chancellor  ?  Certainly,  he  could  not  doubt  as  to  the  intent 
or  objects  of  the  acts  in  this  respect.  It  was  a  fund  to  be  brought 
into  the  court,  and  the  children  were  to  become  wards  of  the  court, 
to  be  cherished,  and  protected  by  its  powers. 

In  addition  to  the  judgment  of  Chancellor  Kent  himself,  we  have 
also  the  judgments  of  the  two  highest  courts  in  New  York,  in  the 
case  of  Clarke  v.  Van  Surlay,  15  Wend.  436,  and  Cochran  v.  The 
Same,  20  Wend.  365,  S.  C. 

That  was  a  suit  involving  the  same  title,  brought  by  one  of  the 
heirs  of  Thomas  B.  Clarke,  and  depending  upon  the  same  evidence. 
It  was  first  decided  in  the  supreme  court  of  that  State,  in  1836,  and 
in  the  court  for  the  correction  of  errors  in  1838. 

It  was  determined  by  both  courts,  that  the  title  of  the  purchaser 
was  valid,  on  the  ground  that  he  held  under  a  judicial  sale  directed 
by  the  chancellor  in  the  exercise  of  his  general  jurisdiction ;  and  that, 
having  jurisdiction  of  the  subject-matters,  if  any  error  was  committed, 
either  in  his  construction  of  the  acts  of  the  legislature  or  in  the  appli- 
cation of  the  funds,  it  was  not  inquirable  into  in  a  court  of  law.  The 
order  was  conclusive,  till  set  aside,  upon  all  the  parties. 

No  member  of  either  court  that  expressed  an  opinion  entertained  a 
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doubt  about  the  nature  of  the  jurisdictioD.  The  judgment 
[  *  558  ]  •  had  the  concurrence  of  Chancellor  Walworth,  ids  learned 
successor,  who  has  presided  in  that  court  with  distingaished 
ability  for  the  last  twenty  years,  and  is  familiar  with  its  organization 
and  powers.  K  it  is  possible,  therefore,  for  a  judicial  question  in- 
volving the  construction  of  state  laws  to  be  settled  by  learning  or 
authority  in  its  own  courts,  it  would  seem  that  the  one  before  us  has 
been. 

But  there  is  another  view  of  this  branch  of  the  case,  which,  in  my 
judgment,  is  equally  decisive  of  the  question ;  and  much  more  im- 
portant on  account  of  the  principle  involved*  Where  are  we  to  look, 
for  the  purpose  of  ascertaining  the  jurisdiction  of  the  court  of  chancery 
of  the  State  of  New  York  ?  To  the  judgment  of  this  court,  or  to 
the  laws  and  the  decisions  of  the  courts  of  the  State  ? 

It  should  be  recollected  that,  in  the  trial  of  titles  to  real  property 
held  or  claimed  under  the  laws  of  the  State,  the  federal  courts 
sitting  in  the  State  are  administering  those  laws,  the  same  as  the 
state  courts,  and  can  administer  no  other.  They  are  obliged  to  adopt 
the  local  law,  not  only  because  the  titles  are  founded  upon  it,  but 
because  these  courts  have  no  system  of  jurisprudence  of  their  own  to 
be  administered,  except  where  the  title  is  affected  by  the  constitution 
of  the  United  States,  or  by  acts  of  congress. 

It  has  been  held,  accordingly,  that  we  are  to  look  to  the  local  laws 
for  the  rule  of  decision,  as  ascertained  by  the  decisions  of  the  state 
courts,  whether  these  decisions  are  grounded  on  the  construction  of 
statutes,  or  form  a  part  of  the  unwritten  law  of  the  State.  The 
court  adopts  the  state  decisions,  because  they  settle  the  law  applica- 
ble to  the  case.  Such  a  course  is  deemed  indispensable  in  order  to 
preserve  uniformity ;  otherwise,  the  peculiar  constitution  of  the  judi- 
cial tribunals  of  the  States,  and  of  the  United  States,  would  be  pro- 
ductive of  the  greatest  mischief  and  confusion,  —  a  perpetual  conflict 
of  decision  and  of  jurisdiction. 

In  construing  the  statutes  of  a  State  on  which  land-titles  depend, 
say  the  court,  infinite  mischief  would  ensue  should  this  court  observe 
a  different  rule  from  that  which  has  been  established  in  the  State ; 
and  whether  these  rules  of  land-tities  grow  out  of  the  statutes  of  a 
State,  or  principles  of  the  common  law,  adopted  and  applied  to  such 
titles,  can  make  no  difference ;  as  there  is  the  same  necessity  and 
fitness  in  preserving  uniformity  of  decisions  in  the  one  case  as  in  the 
other.  This  court  has  repeatedly  said,  speaking  of  the  construction 
of  statutes,  that  it  would  be  governed  by  the  state*  construction 
where  it  is  settied,  and  can  be  ascertained,  especially  where 
[  •  659  ]  'the  title  to  lands  is  in  question.     12  Wheat  167,  168; 
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6  Pet.  291.  In  the  case  of  Nesmith  et  al,  v.  Sheldon  et  at  7  How. 
818,  decided  at  the  last  term,  involving  a  question  upon  the  statutes 
of  Michigan,  the  court  say :  "  It  is  the  established  doctrine  of  this 
court,  that  it  will  adopt  and  foUow  the  decbions  of  the  state  courts 
in  the  construction  of  their  own  constitution  and  statutes,  when 
that  construction  has  been  settled  by  the  decision  of  its  highest  judi- 
cial tribunal" 

Now  what  can  be  more  peculiarly  a  matter  of  local  law,  and  to  be 
ascertained  and  settled  by  the  state  tribunals,  than  the  character  and 
extent  of  the  jurisdiction  of  their  courts,  and  the  effect  to  be  given  to 
their  own  orders  and  judgments. 

I  suppose  it  will  not  be  denied  but  that  each  State  has  the  right 
to  prescribe  the  jurisdiction  of  her  courts,  either  by  the  acts  of  her 
legislature,  or  as  expounded  by  the  courts  themselves ;  and  that,  if 
that  jurisdiction  is  settled  by  a  long  course  of  decision,  or,  in  respect 
to  the  particular  case,  by  the  authority  which  has  a  right  to  settle  it, 
this  court,  professing  to  administer  the  laws  of  the  State  as  they  find 
them,  and  acting  upon  their  own  principle,  as  well  as  the  principle  of 
the  34th  section  of  the  judiciary  act,  cannot  disregard  the  jurisdiction 
as  thus  settled* 

It  is  no  answer  to  this  view  to  say,  that  the  question  here  is  the 
construction  of  a  private  statute  of  New  York.  That  assumes  the 
very  point  in  controversy.  The  point  is.  Can  this  court  reach  the 
question  involving  the  construction  of  the  statute  ?  That  depends 
upon  the  prior  one,  whether  Chancellor  Kent  acted  in  the  exercise  of 
the  jurisdiction  of  his  court  in  expounding  the  statute.  If  he  did,  the 
question  upon  its  construction  is  concluded ;  and  whether  the  con- 
struction be  right  or  wrong  is  a  matter  not  inquirable  into  in  this  col- 
latercd  way. 

The  case,  therefore,  comes  down  to  a  question  of  jurisdiction,  —  a 
question  which  Chancellor  Kent  himself  settled  in  this  very  case  in 
1815,  which  settlement  has  since  been  confirmed  by  the  highest  tri- 
bunals in  the  State,  and  about  which  no  one  of  them  there  could  be 
brought  to  entertcdn  a  doubt 

I  must  be  permitted  to  think,  therefore,  that,  looking  at  the  ques- 
tion as  an  original  one.  Chancellor  Kent  was  right  in  the  jurisdiction 
that  he  exercised  in  administering  the  acts  in  question;  and  that, 
whether  so  or  not,  it  belonged  to  the  courts  of  that  State  to  expound 
and  settle  the  limit  of  his  jurisdiction ;  and  that,  when  so  settled,  it 
becomes  a  rule  of  decision  for  the  federal  courts  sitting  in  the  State, 
and  administering  her  laws ;  and  that  therefore  the  order  of  the  chan- 
cellor in  question  was  conclusive  upon  the  matter  before  him,  and  is 
not  inquirable  into  collateraUy  in  a  court  of  law. 
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[  •SeO  ]       •But  were  we  compelled  to  go  behind  the  order,  and  to 
reexamine  the  case,  as  upon  an  appeal,  we  perceive  no  diffi- 
culty in  sustaining  it. 

"When  Clarke  applied  to  the  legislature,  in  1815,  for  relief,  he  ^'•as 
the  owner  of  the  life-estate,  and  of  the  ultimate  remainder  in  the 
premises,  the  residue  belonging  to  the  children  ;  and  for  this  reason, 
doubtless,  the  act  which  was  passed  at  that  time  left  it  discretionary 
with  the  chancellor  to  determine  the  portion  of  the  proceeds  that 
should  belong  to  Clarke,  individually,  and  also  as  trustee  for  the  chil- 
dren. 

And  under  this  provision  of  the  law,  before  any  order  was  made 
for  the  disposition  of  the  proceeds,  the  court  ordered  a  reference  to 
the  master  to  ascertain  the  amount  of  his  debts,  and  what  portion  of 
them  had  been  contracted  for  the  maintenance  of  the  family  and 
education  of  the  children. 

The  interest  of  Clarke  in  the  proceeds  was  properly  applicable  to 
his  own  debts,  as  well  as  to  the  debts  contracted  for  the  support  of  the 
family ;  and  after  the  coming  in  of  the  report  which  exhibited  the 
amount  of  the  debts,  and  for  what  purposes  contracted,  the  order  for 
the  application  of  the  proceeds  was  made.  This  is  the  order  referred 
to  and  confirmed  by  the  act  of  1816. 

It,  in  effect,  applied  what  was  regarded  by  the  chancellor  as  the 
interest  of  Clarke  in  them  to  the  payment  of  his  own  debts,  the 
amount  of  that  interest,  as  we  have  seen,  having  been  left  to  be 
ascertained  by  him  in  the  exercise  of  his  judgment  in  the  matters. 
That  Clarke  had  a  considerable  interest  is  apparent,  having  united 
in  himself  two  portions  of  the  estate.  That  the  chancellor  erred,  in 
the  exercise  of  his  judgment  in  dividing  the  proceeds  of  the  estate 
between  Clarke  and  his  children,  according  to  their  respective  inter- 
ests, does  not  appear,  nor  can  it  be  shown  from  any  thing  to  be 
found  in  the  record ;  much  less  can  a  want  of  power  to  act,  or  an 
excess  of  power  in  acting,  be  predicated  of  the  exercise  of  any  such 
discretionary  authority. 

Then,  as  to  the  application  of  a  portion  of  the  fund  belonging  to 
the  children  for  the  maintenance  of  the  family,  as  well  as  their  own 
education. 

From  the  cases  already  referred  to  on  that  subject,  we  have  seen 
that  this  is  within  the  acknowledged  powers  of  the  court  of  chancery, 
and  of  which  it  is  in  the  habitual  exercise,  in  cases  where  the  parents 
are  in  narrow  circumstances,  and  unable  to  furnish  the  means  of 
support  The  application  is  made  for  the  benefit  of  the  children, 
that  they  may  have  the  comforts  and  enjoyments  of  a  home,  with 
all  the  wholesome  and  endearing  influences  of  the  family  association 
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•  Even  beyond  this,  small  annuities  have  been  settled  [  *  661  ] 
n  upon  the  father  and  the  mother,  in  destitute  circumstances, 

out  of  the  estates  of  the  infant  children. 

It  was  a  knowledge  of  these  principles,  which  were  familiar  to  the 
mind  of  Chancellor  Kent,  as  was  the  whole  system  of  the  powers 
and  duties  of  his  court  over  the  persons  and  estates  of  infants,  that 
dictated  the  granting  of  the  order  in  question ;  and,  in  my  judgment, 
so  far  as  the  power  and  authority  of  the  court  was  concerned,  which 
is  the  question  here,  it  requires  but  an  application  of  these  prmci- 
ples  to  the  facts  before  him  to  enable  us  to  see  that  it  was  well  war- 
ranted. 

Again,  it  is  said  that  the  children  were  not  parties  to  the  proceed- 
ings. The  same  may  be  said  concerning  the  exercise  of  all  the 
powers  of  the  court  of  chancery  over  the  estates  of  infants. 

The  answer  is,  the  proceeding  is  not  an  adversary  suit.  The 
estate  is  regarded  as  a  fund  in  court,  and  the  infants  as  wards  of 
the  court ;  the  chancellor  himself,  as  the  general  guardian,  exerting 
his  great  power,  either  inherent  or  vested  by  positive  law,  over  a 
class  of  persons  specially  committed  to  his  care,  for  their  own  benefit, 
for  the  proper  management  of  their  estates,  real  and  personal,  for 
their  maintenance  and  support,  for  their  education  and  advancement 
in  life. 

It  is  a  proceeding  in  rem^  the  property  itself  in  custodia  legis ;  and 
if  a  guardian  had  been  appointed,  it  would  have  been  but  a  desecra- 
tion of  the  power  of  the  court,  which,  in  the  proceeding  before  us, 
was  exercised  by  the  court  itself,  through  the  agency  and  instrumen- 
tality of  its  officers. 

The  rule  in  respect  to  adversary  suits  against  infants,  requiring  the 
appointment  of  a  guardian,  pendente  Ittej  has  no  sort  of  application 
to  the  proceedings  in  question. 

It  has  also  been  argued,  that  the  order  of  the  chancellor,  authoriz- 
ing Clarke  to  sell  and  convey  the  premises  in  question,  required  a 
certificate  of  the  approval  of  one  of  the  masters  of  the  court  to  be  in- 
dorsed on  the  deed ;  and  that  no  such  certificate  has  been  given  or 
indorsed  thereon. 

The  deed  to  De  Grasse  was  executed  on  the  2d  of  August,  1821 ; 
and  on  the  next  day  it  appears  that  the  master  was  a  witness  to 
prove  the  execution  before  the  conmiissioner  who  took  the  acknowl- 
edgment. 

R  further  appears,  that  oh  the  same  dayj  the  master,  having  had 
the  life-estate  of  Clarke  in  the  premises  previously  conveyed  to  him, 
in  trust,  in  order  to  complete  the  title,  indorsed  on  the  back  of  the 
deed,  and  executed  under  his  hand  and  seal,  a  release  of  this  JLfe 
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interest  to  the  purchaser,  and  duly  acknowledged  the  same, 

[  *562  ]  *that  it  might  be  recorded  in  the  register's  office  along  with 

the  deed.     This  was  done,  as  the  master  recites  in  the  re* 

lease,  at  the  request  of  the  trustee,  and  for  the  purpose  of  completing 

the  title. 

One  can  hardly  conceive  of  a  more  effectual  approval,  than  is  to 
be  derived  from  these  acts  of  the  master ;  for  without  the  release  of 
the  life-estate,  which  he  held  in  trust,  the  title  could  not  have  been  per* 
fected,  and  the  sale  must  have  fallen  through.  The  release  enabled 
the  trustee  to  complete  it,  and  invest  De  Grasse,  the  purchaser,  with 
the  fee. 

But  the  courts  of  New  York,  in  the  case  already  referred  to,  have 
held,  that,  upon  the  true  construction  of  the  order,  the  approval  of 
the  master  was  not  necessary,  as  the  direction  in  that  respect  was 
limited  to  conveyances  by  the  trustee  in  satisfaction  of  debts.  Even 
if  this  construction  should  be  regarded  as  doubtful,  or  that  requiring 
the  approval  was  thought  to  be  the  better  one,  inasmuch  as  this  con- 
struction has  been  given  by  the  highest  court  of  a  State  upon  this 
very  title,  in  a  case  in  which  its  judgment  was  final,  the  habitual 
deference  and  respect  conceded  by  this  court  to  the  decisions  of  the 
state  courts  upon  their  own  statutes  and  orders  of  their  courts,  would 
seem  to  render  it  conclusive. 

This  view  was  directly  affirmed  and  acted  on  in  the  case  of  The 
Bank  of  Hamilton  v,  Dudley's  Lessee,  2  Pet.  492.  That,  as  is  the 
case  befor^  us,  was  an  action  of  ejectment  by  the  heir,  to  recover  a 
tract  of  land  situate  in  the  city  of  Cincinnati.  The  defendant  held 
under  a  deed  made  by  administrators,  upon  a  sale  under  an  order  of 
the  court  of  common  pleas  for  the  county  of  Hamilton,  which  pos- 
sessed the  powers  of  an  orphans'  court. 

The  title  depended  upon  the  effect  to  be  given  to  the  order  under 
which  the  sale  took  place.  It  was  made  at  the  August  term,  and 
entered  as  of  the  May  term  preceding.  It  was  alleged  that,  though 
granted  at  the  May  term,  the  clerk  had  omitted  to  enter  it^  The 
law  conferring  the  powers  of  the  orphans'  court  upon  the  common 
pleas  had  been  repealed  between  the  May  and  August  terms ;  and 
the  question  was  whether  the  order  was  a  nullity,  or  valid  until  set 
aside. 

The  sale  had  taken  place  at  an  early  day,  and  the  property  had 
become  of  great  value.  The  case  v^as  most  elaborately  argued.  The 
action  of  this  court,  independently  of  the  prindple  decided  in  -the 
case,  is  worthy  of  remark. 

Chief  Justice  Marshall,  in  delivering  the  opinion,  observed,  that 
iho  case  had  been  argued  at  the  last  term,  on  the  validity  of  the  deed 
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made  by  the  administrators ;  but  as  the  question  was  one 
*  of  great  interest,  on  which  many  titles  depended,  and  [  *  563  ] 
which  was  to  be  decided  upon  the  statutes  of  Ohio,  and  as 
the  court  was  informed  that  the  case  was  depending  before  the  high- 
est tribunal  of  the  State,  the  case  was  held  under  advisement. 

The  state  court  held,  that  the  order  of  the  court  of  common  pleas, 
entered  at  the  August  term  as  of  the  preceding  May  term,  was  coram 
non  judicCy  and  void ;  and  that  the  deed  under  which  the  defendant 
derived  title  was,  of  course,  invalid. 

This  court  held,  that  the  judgment  of  the  supreme  court  of  Ohio 
should  govern  the  case.     I  will  give  its  language :  — 

"  The  power  of  the  inferior  courts  of  a  State,''  said  the  chief  jus- 
tice, '<  to  make  an  order  at  one  term  as  of  another,  is  of  a  character 
so  peculiarly  local,  a  proceeding  so  necessarily  dependent  on  the  re- 
vising tribunal  of  the  State,  that  a  majority  consider  that  judgment 
as  authority,  and  we  are  all  disposed  to  conform  to  it." 

I  will  simply  add,  that  the  court  for  the  correction  of  errors  in  New 
York  possessed  a  revising  power  in  all  cases  over  the  orders  and  de- 
crees of  the  chancellor,  and  that  that  court  has  held,  upon  this  very 
title,  not  only  that  the  order  in  question  was  an  order  entered  by  him 
acting  as  a  court,  but,  in  expounding  it,  that  the  deed  of  conveyance 
given  to  De  Grasse  under  it  did  not  require  the  approval  of  a  master. 
Further  comment  to  show  the  identity  of  the  two  cases  would  be 
superfluous. 

But  I  forbear  to  pursue  this  branch  of  the  case  further. 

The  validity  of  the  execution  of  the  deed  to  De  Grasse  by  the 
trustee,  as  it  respects  the  alleged  want  of  approval,  stands :  — 

1.  Upon  the  acts  of  the  master  in  the  execution  of  it,  as  a  sub- 
stantial approval  within  the  meaning  of  the  order ;  and, 

2.  Upon  the  decision  of  the  highest  judicial  tribunal  of  the  State, 
whose  laws  we  are  administering,  that,  upon  a  fair  interpretation  of 
the  terms  of  the  order,  an  approval  was  not  essential. 

It  has  also  been  argued,  that,  according  to  the  true  construction  of 
the  order,  the  sale  should  have  been  for  cash,  and  that  here  it  was 
otherwise. 

But  this  is  an  action  at  law ;  and  the  deed  on  the  face  of  it  shows 
a  cash  consideration  of  $2,000.  The  nature  of  the  consideration 
was  not  inquirable  into,  and  should  have  been  excluded  at  the  trial. 
If  the  complaiaant  had  sought  to  invalidate  the  proceedings  on  that 
ground,  he  should  have  gone  into  a  court  of  equity,  where 
the  question  could  have  been  appropriately  *  examined,  and  [  *  564  ] 
justice  done  to  all  the  parties.  That  it  was  not  examinable 
in  a  court  of  law  is  too  plain  for  argument.     The  recital  of  the  con- 
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siderations  can  no  more  be  varied  by  parol  proof  than  any  other  part 
of  the  deed.  2  PhiUips  on  Ev.  353,  354 ;  2  C.  &  H.  note  289,  and 
cases  there  cited ;  1  ibid,  note  228,  p.  384 ;  7  Johns.  341 ;  8  Cow.  290 ; 
2  Denio,  336 ;  4  N.  Hamp.  229 ;  IJ.  J.  Marsh,  388,  390. 

I  have  thus  gone  over  the  several  grounds  relied  on  for  the  purpose 
of  impeaching  the  title  of  the  defendant  to  the  premises  in  question; 
and,  although  in  the  minority  in  the  judgment  given,  have  done  so, 
not  so  much  on  account  of  the  magnitude  of  the  interest  depending, 
which  is  great  of  itself,  as  of  the  importance  of  the  principle  involved; 
and  upon  the  application  of  which  the  judgment  has  been  arrived  at 

Notwithstanding  several  questions  have  been  brought  within  the 
range  of  the  discussion,  there  are  but  two,  in  reality,  involved  in  the 
determination  of  the  ease.  1.  The  effect  to  be  given  to  the  order  of 
Chancellor  Kent  made  on  the  15th  of  March,  1817 ;  and  2.  The  exe- 
cution of  the  conveyance  by  Clarke,  the  trustee,  under  this  order. 

K  the  order  was  made  by  the  chancellor  in  the  exercise  of  his 
jurisdiction  as  a  court,  his  judgment  was  conclusive  in  the  matters 
before  him;  and  there  is  an  end  of  that  question.  It  affords  an 
authority  to  sell  and  convey,  that  cannot  be  controverted  in  a  court 
of  law.  And  the  validity  of  the  deed  executed  under  it  stands  upon 
an  equally  solid  foundation. 

The  title  of  the  defendant,  therefore,  would  seem  to  be  beyond 
controversy,  were  it  not  for  the  principle  against  which  we  have  been 
contending,  and  which  imparts  to  the  case  its  greatest  importance, 
namely,  the  right  claimed  £or  this  court  to  inquire  into  the  nature  and 
character  of  the  jurisdiction  exercised  by  the  chancellor  in  making  the 
order  coming  before  us  collaterally ;  and  as  this  court  determines  that 
jurisdiction  to  be  general  or  special,  to  refuse  or  consent  to  go  behind 
his  judgment,  and  reopen  and  rejudge  the  merits  of  the  case ;  and 
according  to  the  opinion  entertained  upon  that  question,  to  affirm  or 
disaffirm  the  validity  of  all  acts  and  proceedings  that  have  taken 
place  under  it.  And  this,  too,  in  a  case  where  the  jurisdiction  thus 
exercised  by  the  chancellor  has  been  settled  by  himself  in  his  own 
court,  under  the  state  laws,  and  affirmed  by  the  judgment  of  the 
highest  judicial  tribunals  of  the  State. 

It  is  apparent  that,  if  this  principle  becomes  ingrafted  upon  the 
powers  of  this  court,  and  is  to  be  regarded  as  a  rule  to  guide  its 
action  in  passing  upon  the  judgments  of  the  state  courts  coming  up 
collaterally,  a  revising  power  is  thus  indirectly  acquired 
[  *  565  ]  •  over  them,  in  cases  where  no  such  power  exists  directly, 
under  the  constitution  or  laws  of  congress.  For,  if  the  right 
exists  to  inquire  into  the  kind  and  character  of  the  jurisdiction,  with- 
out regard  to  that  established  by  the  laws  and  decisions  of  the  States , 
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and  to  determine  for  itself  whether  the  jurisdiction  is  general  or 
special,  and  if  the  latter,  to  go  behind  the  judgment  to  see  whether 
the  special  authority  has  been  strictly  pursued,  there  is  no  limit  to 
this  revising  power,  except  the  discretion  and  judgment  of  the  court 

The  principle  will  be  as  applicable  to  every  state  judgment  coming 
before  us  collateraUy,  as  to  the  one  in  question.  It  denies,  virtually, 
to  the  States  the  power,  in  the  organization  of  her  courts,  to  prescribe 
and  settle  their  jurisdiction,  either  by  the  acts  of  her  legislature,  or 
the  adjudication  of  her  judicial  tribunals. 

I  cannot  consent  to  the  introduction  into  this  court  of  any  such 
principle,  and  am,  therefore,  obliged  to  refuse  a  concurrence  in  the 
judgment  given. 

8  H.  666,  666 ;  11  H.  200,  297 ;  20  H.  427 ;  24  H.  427 ;  6  Wal.  468,  728. 


Charles  A.  Williamson  and  Catharine  H.  Williamson,  his 
Wife,  Plaintiffs,  i;.  The  Irish  Presbyterian  Congregation  of 
THE  City  of  New  York. 

8  H.  665. 

In  this  case,  the  same  points  were  certified  as  in  the  next  preceding 
case,  and  also  the  further  point — 

8.  Whether  the  defendants,  who  derive  title  b<md  fide^  and  for  a 
valuable  consideration,  by  purchase  through  the  grantees  of  Greorge 
De  Grasse,  as  set  forth  in  the  case,  have  a  valid  title  as  against  the 
plaintiffs.     It  was  argued  in  conjunction  with  the  preceding  case. 

Wayne,  X,  delivered  the  opinion  of  the  court 

In  this  case,  the  points  certified  to  this  court  are  identical  with 
those  certified  in  the  case  of  Williamson  and  Wife  t;. 
•Joseph  Berry,  8  How.  496,  except  the  8th.  We  direct  that  [  *  666  ] 
our  rulings  in  that  case  shall  be  sent  to  the  circuit  court,  as 
our  answers  to  the  points  certified  in  this  case.  And  further  rule  to 
the  eighth  point  certified  in  this  case,  that  the  defendants,  having 
paid  to  the  grantees  of  George  De  Grasse  a  valuable  consideration 
for  the  premises  in  dispute,  do  not  tiiereby  require  a  valid  titie  against 
the  plaintiffs. 

Taney,  C.  J.,  Catron,  J.,  and  Nelson,  J.,  dissented*  See  the 
report  of  the  preceding  case. 

21 H.  427;  6  Wal.  728. 
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Charles  A.  Williamson  and  Catharine  H.  Williamson,  bis 
Wife,  Rupert  J.  Cochran  and  Isabella  M.,  his  Wife,  and  Bay- 
ard Clarke,  Plaintif&,  v.  George  Ball. 

8  H.  566. 

In  this  case,  no  point  was  decided  which  is  not  embraced  in  the 
two  cases  next  preceding.     It  was  argaed  with  them. 
[  •  667  ]      •  Wayne,  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  Thomas  B.  Clarke  made  a  conveyance  of  the 
premises  in  dispute  to  Albert  Chrystie  for  a  debt,  of  $525 ;  and  the 
approval  of  the  master  in  chancery  is  indorsed  upon  the  deed.  The 
plaintiff  objected  to  it  as  any  evidence  of  title,  on  account  of  its 
having  been  made  without  authority  of  law. 

Chrystie  conveyed  the  premises  in  dispute  to  James  Covell,  for 

the  consideration  of  $600.     Covell  and  wife  conveyed  the 

[  •  568  ]  •  same  to  John  R.  Driver  for  0800.    Driver  died,  having 

devised  the  premises  to  his  executors,  Nicholas  Zelpin,  and 

George  Deroche. 

In  the  course  of  the  trial  of  the  cause  in  the  circuit  court,  the  judges 
thereof  were  divided  in  opinion  upon  five  points  of  law,  and  have 
certified  them  to  this  court  for  decision. 

The  first  and  second  points  certified  in  this  cause  have  been  de- 
cided by  this  court,  in  its  ruling  of  the  second  and  third  points  in  the 
case  of  Williamson  and  Wife  v.  Joseph  Berry,  8  How.  495.  We  direct, 
that  those  rulings  of  the  second  and  third  points  in  the  ccise  just 
mentioned  shall  be  taken  as  the  answers  given  by  this  court  to  the 
first  and  second  points  in  this  case. 

To  the  third  point  in  this  case,  we  rule,  that  the  chancellor  had 
authority,  under  the  acts  passed  for  the  relief  of  Thomas  B.  Clarke, 
to  assent  to  a  conveyance  of  the  premises  in  dispute  by  this  trustee, 
but  that  it  was  not  within  the  jurisdiction  given  to  the  chancellor  by 
the  acts  of  the  State  of  New  York  mentioned  in  this  case,  to  order 
that  the  trustee  might  make  a  conveyance  of  any  part  of  the  prem- 
ises devised,  as  is  mentioned  in  this  case,  for  a  precedent  debt  due  by 
the  trustee  to  his  grantee. 

To  the  fourth  point,  we  rule,  that  the  deed  executed  by  Clarke  to 
Chrystie  was  not  made  in  the  due  execution  of  the  power  and 
authority  to  sell  and  convey,  though  approved  by  the  master  in  con- 
formity with  the  chancellor's  order,  it  not  having  been  within  the 
chancellor's  jurisdiction  to  order  that  the  trustee  might  make  a  con- 
veyance of  the  premises  to  a  creditor  in  payment  of  the  debt. 

To  the  fifth  point,  which  is,  whether  the  defendant,  deriving  title 
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by  purchase  bond  fide  and  for  a  valuable  consideration  from  such 
grantee,  has  a  valid  title  against  the  plaintiffb,  we  answer,  that, 
though  the  defendant  may  have  paid  to  such  a  grantee  a  valuable 
consideration,  he  cannot  be  said  to  have  acquired  any  titie  against 
the  plaintiffs ;  inasmuch  as  Clarke  had  no  lawful  authority  to  convey 
to  his  grantee,  that  grantee  had  no  right  to  convey  to  another. 

We  direct  the  foregoing  rulings  to  be  certified  to  the  circuit  court 
as  the  answers  of  this  court  to  tiie  points  certified  to  it  for  decision. 

Taney,  C.  J.,  Catron,  J.,   and   Nelson,  J.,  dissented.      See   tne 
report  of  the  case  of  Williamson  and  Wife  v.  Berry. 

24  H.  427;  6  Wal.  728. 


Adam  L.  Mills  et  oL  Plaintifis  in  Error,  v.  The  County  of  St. 

Clair  and  Jambs  Harrison* 

8  H.  569. 

If  a  grant  of  a  feny  right  by  a  State  fairly  admits  of  two  interpretations,  that  shall  be  se- 
lected which  least  restricts  the  public  rights. 

Under  the  25th  section  of  the  jadiciary  act  of  1789,  (1  Stats,  at  Large,  85,)  this  court  cannot 
inquire  whether  an  oppressire  use  has  been  made  of  the  right  of  eminent  domain  by  the 
authorities  of  a  county,  under  a  law  of  a  State,  so  as  to  impair  the  rights  of  an  owner  oi 
land  under  a  patenL 

Thb  case  is  stated  in  the  opinion  of  the  court. 

Gamble  and  Webster^  for  the  plaintiffs. 

Breeze^  contra. 

•  Catron,  J.,  delivered  the  opinion  of  the  court  [  •  579  ] 

By  an  act  of  March  2,  1839,  the  legislature  of  Illinois 
appointed  five  commissioners  to  locate  a  road  and  ferry-landing,  three 
hundred  feet  wide,  on  the  east  bank  of  the  Bdyer  Mississippi,  opposite 
to  the  city  of  St  Louis ;  the  road  to  extend  back  to  Cahokia  Creek. 
The  road  and  landing  were  accordingly  located ;  the  distance  from 
the  river  to  the  creek  being  about  sixty  poles.     The  ferry  having  gone 
into  operation  under  the  act  of  1839,  this  bill  was  filed,  seeking  tc 
obtain  a  perpetual  injunction  against  an  exercise  of  a  ferry  privilege, 
on  the  ground,  among  others,  that  Samuel  Wiggins  and  his  assignees 
were  entitied  to  the  exclusive  ferry  right  at  that  place,  by  contract 
with  the  State  of  Illinois ;  and  that  said  contract  was  vio- 
lated by  *  the  act  of  1839,  and  the  establishment  of  a  road  [  *580  ] 
and  ferry  under  and  by  force  of  its  provisions.     The  supreme 
court  of  Illinois  having  decided  that  the  state  law,  and  the  acts  done 
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pursuant  thereto,  did  not  violate  the  contract  made  with  Wiggins, 
and  that  it  was  not  opposed  to  the  constitution  of  the  United  States, 
that  court  proceeded,  by  a  final  decree,  to  dissolve  an  injunction 
granted  nisi,  and  to  dismiss  the  bill.  To  reverse  this  decree,  on  the 
grounds  stated,  a  writ  of  error  has  been  prosecuted  to  the  supreme 
court  of  Illinois,  from  this  court,  under  the  twenty-fifth  section  of  the 
judiciary  act  of  1789. 

The  contract  relied  on  by  the  defendants  was  made  with  Wiggins, 
by  two  acts  of  the  legislature  of  Illinois.  The  first  act,  approved 
March  2, 1819,  authorizes  Seimuel  Wiggins,  his  heirs  and  assigns,  to 
establish  a  ferry  on  the  east  bank  of  the  Biver  Mississippi,  near  the 
town  of  Illinois,  and  to  run  tfie  same  firom  lands  ^'  that  may  belong 
to  him  ; "  provided  that  said  ferry  should  be  put  into  actual  operation 
within  eighteen  months  from  and  after  the  passage  of  that  act  And 
it  was  also  provided  by  the  second  section,  that  no  other  person 
should  thereafter  establish  any  ferry  within  -one  mile  of  that  estab- 
lished by  Wiggins,  with  this  reservation  :  "  That  if  the  provisions  of 
the  second  section  of  this  act  shall  be  made  to  appear  to  the  general 
assembly  to  be  injurious  to  the  public  good,  that  then,  and  in  such 
case,  the  second  section  may  be  repealed."  Wiggins  had  no  land 
of  his  own  on  the  river  near  the  town  of  Illinois,  when  the  above  act 
was  passed ;  but  within  less  than  eighteen  months,  he  acquired  an 
interest  in  a  tract  of  land  of  one  hundred  acres,  part  of  which  lay 
between  Illinois  town  and  the  river,  and  extended  to  a  considerable 
distance  above  it ;  and  on  this  tract  he  established  his  ferry. 

On  the  6th  of  February,  1821,  Samuel  Wiggins  had  another  act 
passed  in  his  favor  by  the  legislature  of  Illinois,  authorizing  him  to 
make  a  turnpike  road,  to  cornmence  on  the  Mississippi  River  opposite 
to  St  Louis,  on  lands  that  ^*  may  belong  to  him,"  and  to  run  across  the 
American  bottom  to  the  blufis.  The  act  further  provides :  ^  And 
whereas  the  said  Samuel  Wiggins,  his  heirs  and  assigns,  were  author- 
ized to  establish  a  ferry  upon  the  waters  of  the  Mississippi  River,  near 
the  town  of  Illinois,  in  this  State,  and  a  sand-bar  having  been  formed 
since  that  time  opposite  said  ferry,  therefore :  — 

^^  Sec.  5.  Be  it  further  enacted,  that  the  said  Samuel  Wiggins,  hb 
heirs  and' assigns,  be,  and  they  are  hereby,  authorized  to  remove  said 
ferry  on  any  land  that  may  belong  to  him  or  them  on  the  said  Mis- 
sissippi River,  under  the  same  privileges  as  were  prescribed 
[  *  581  ]  by  the  act  entitled :  "  An  act  to  authorize  Samuel  *  Wiggins 
to  establish  a  ferry  upon  the  waters  of  the  Mississippi,"  ap- 
proved March  2, 1819." 

By  an  act  approved  January  19, 1833,  so  much  of  the  acts  of  1819 
and  1821  as  prohibited  another  ferry  firom  being  established  within 
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oae  mile  of  Wigging's  feiry-landing,  was  repealed.     This  restriction 
is,  therefore,  out  of  the  case. 

On  the  13th  of  July,  1822,  Wiggins  obtained,  by  purchase  from 
Julia  Jarrot,  a  tract  of  one  hundred  acres,  lying  below  the  tract  first 
acquired,  adjoining  thereto  on  the  south,  and  fronting  on  the  river ; 
and  it  is  upon  this  tract  that  the  new  ferry  and  road  were  located 
under  the  act  of  1839.  The  parties  respectively  assume,  and  so  the 
court  below  held,  that  the  establishment  and  regulation  of  ferries 
across  navigable  streams  is  a  subject  within  the  control  of  the  govern- 
ment, and  not  matter  of  private  right ;  and  that  the  government  may 
exercise  its  powers  by  contracting  with  individuals.  We  deem  this 
general  principle  not  open  to  controversy  ;  and  in  regard  to  so  much 
of  the  controversy  as  involves  the  contract  itself,  no  material  diflSculty 
exists  as  to  what  principles  of  law  shall  govern ;  only  two  general 
principles  need  be  invoked  in  construing  the  acts  of  1819  and  1821, 
which  are :  First,  that  in  a  grant,  like  this,  designed  by  the  sovereign 
power  making  it  to  be  a  general  benefit  and  accommodation  to  the 
public,  the  rule  is,  that,  if  the  meaning  of  the  words  be  doubtful,  they 
shall  be  taken  most  strongly  against  the  grantee,  and  for  the  govern- 
ment ;  and,  therefore,  should  not  be  extended  by  implication  in  favor 
of  the  grantee,  beyond  the  natural  and  obvious  meaning  of  the  words 
employed;  and  if  these  do  not  support  the  right  claimed,  it  must  fall. 
Such  is  the  established  doctrine  of  this  court,  as  was  held  in  the  case 
of  The  Charles  River  Bridge  v.  The  Warren  Bridge,  11  Pet.  544-547. 
Secondly,  if  the  grant  admits  of  two  interpretations,  one  of  which  is 
more  extended,  and  the  other  more  restricted,  so  that  a  choice  is  fairl]^ 
open,  and  either  may  be  adopted  without  any  violation  of  the  appar- 
ent objects  of  the  grant,  if,  in  such  case,  one  interpretation  would 
render  the  grant  inoperative,  and  the  other  would  give  it  force  and 
effect,  the  latter,  if  within  a  reasonable  construction  of  the  terms  em- 
ployed, should  be  adopted. 

Testing  the  contract  by  these  rules,  and  what  are  the  complainants 
entitled  to  under  the  acts  of  1819  and  1821  ?  By  the  first  act,  Wig- 
gins was  to  establish  the  ferry  near  the  town  of  Illinois,  "  and  to  run 
the  same  from  lands  at  said  place  which  may  belong  to  him."  At 
the  time  the  act  was  passed,  Wiggins  owned  no  land  near  the  town 
of  Illinois,  and  if  the  grant  was  in  the  present  tense,  and 
extended  only  to  land  *  that  was  then  the  property  of  the  [  *  582  ] 
grantee,  the  act  of  assembly  had  no  operation,  and  was 
worthless.  But  we  suppose  the  words  employed  were  not  restricted 
to  the  time  when  the  act  was  passed  ;  the  grantee  was  allowed  eight- 
een months  to  put  the  ferry  into  operation,  and  he  was  to  run  his 
boats  from  his  own  lands,  that  is,  from  lands  which  might  belong  to 
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him  at  the  time  the  numing  commenced ;  and  for  this  there  was  great 
reason,  as  the  opposite  shore  lay  within  another  State,  and  there,  alsO| 
a  ferry-landing  had  to  be  secured.  The  matter  was  one  of  specula- 
tion ;  and  lands  could  not,  with  propriety,  be  purchased  at  high  prices 
before  the  privilege  was  secured  on  both  banks.  And  this  construc- 
tion, as  we  apprehend,  is  the  one  that  the  legislature  of  Illinois  put 
on  the  act  of  1819  by  that  of  1821,  by  which  it  was  admitted  that  a 
ferry  had  been  established  according  to  the  first  act,  and  the  grantee 
was  authorized  to  remove  it  to  another  point,  because  a  sand-bar  had 
been  formed  in  jfiront  of  the  landing.  We,  therefore,  feel  ourselves 
constrained  to  differ  from  the  carefully  prepared  and  able  opinion  of 
the  supreme  court  of  Illinois,  found  in  the  record,  which  holds  the  first 
grant  to  have  been  inoperative. 

We  come  next  to  consider  the  act  of  1821.  When  it  was  passed, 
Wiggins  had  land  fronting  on  the  river  for  nearly  a  mile,  extending 
both  above  and  below  Illinois  town,  and  lying  between  it  and  the 
river.  It  was  all  the  land  he  then  could  desire  for  the  purposes  of 
his  ferry,  and  the  end  of  his  road.  Indeed,  it  is  doubtful  whether, 
under  the  grant,  Wiggins  could  have  gone  below  his  first  purchased 
tract,  and  been  "  near  the  town  of  Illinois,"  because  his  land  extended 
considerably  below  the  town.  As  the  act  of  1821  recognized  the  fact 
that  Wiggins  had  complied  with  his  contract  under  the  act  of  1819, 
and  had  established  a  ferry  on  land  that  belonged  to  him,  and  that  it 
was  established  "  near  the  town  of  Illinois,"  it  is  fair  to  presume  that 
both  parties  to  the  contract,  as  modified  and  enlarged  by  the  act  of 
1821,  understood  what  land  it  was  that  Wiggins  owned  at  that  time, 
and  the  boundaries  thereof,  and  also  the  extent  of  his  interest,  being 
two  sevenths  of  the  tract 

The  act  of  1821  was  treated  by  the  bill,  and  was  relied  on  in  argu- 
ment, as  conferring  a  perpetual  privilege  on  Wiggins,  and  on  his 
assigns,  to  remove  the  ferry  to  any  land  that  might  belong  to  him,  or 
to  them,  at  the  time  of  the  removal ;  and,  furthermore,  that  the  right 
of  removal  was  unrestricted  as  respects  time,  and  could  have  been 
made  at  any  time  heretofore,  or  could  be  made  hereafter. 

That  the  act  is  somewhat  obscure,  in  regard  to  the  place  to  which 
ihe  ferry  could  be  removed,  must  be  admitted ;  and  in  seek- 
[  *  583  ]  ing  *  its  true  construction,  several  considerations  present 
themselves.  In  the  first  place,  that  the  act  operated  in  the 
present  tense,  and  was  a  mere  enlargement  of  the  privileges  conferred 
by  the  act  of  1819,  and  must  be  taken  as  a  part  of  the  first  contract, 
cannot  be  denied ;  secondly,  when  we  take  into  consideration  the 
fact  that  Wiggins,  had  a  specific  tract  of  land  at  that  time,  at  ihe 
proper  place,  —  that  is  to  say,  lying  in  firont  of  Illinois  town,  and 
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extending  above  and  below  it,  —  a  reasonable  conclusion  is,  that  some 
place  on  such  tract  was  referred  to  by  the  act  of  1821 ;  and,  thirdly, 
as  the  act  of  1819  reserved  authority  in  the  legislature  to  repeal  so 
much  of  the  law  as  secured  to  Wiggins  an  exclusive  ferry  right  for 
two  miles  on  the  river  front,  such  reservation  could  only  mean  that 
rival  ferries  might  be  established,  at  discretion,  by  the  legislature. 
Nor  can  it  be  assumed,  with  any  claim  to  a  plausible  construction, 
that  the  power  of  removal  had  no  limitation  of  time  or  place,  as  this 
would  confer  a  right  to  remove  to  the  same  landing  with  a  newly 
established  ferry,  set  up  as  a  rival,  and  drive  it  away ;  and  thus  the 
public  convenience  would  again  be  reduced  to  a  single  ferry.  Now, 
in  view  of  these  facts  and  consequences,  and  applying  them  to  lan- 
guage of  an  ambiguous  character,  and  seeking  assistance  from  a 
settled  rule  of  construction  in  case  of  doubt,  and  finding  that  rule  of 
construction  to  be,  that  when  two  constructions  are  equally  open  to 
the  court,  the  one  shall  be  adopted  most  favdrable  to  the  government, 
the  consequence  must  be,  on  this  construction,  that  Wiggins  was 
confined  to  the  tract  of  land  partiy  owned  by  him  when  the  act  of 
1821  was  passed ;  and  that  when  the  ferry  was  removed  to  other 
land,  lower  down  the  river,  it  was  an  act  not  within  the  contract,  nor 
protected  by  it  This  disposes  of  the  first  and  principal  ground  of 
relief  sought  by  the  bill. 

Whether  Wiggins,  or  those  claiming  under  him,  had  the  right 
after  he  had  established  his  new  ferry,  under  the  act  of  1821,  to  re- 
move it  to  another  place  on  the  tract  of  land  he  then  owned,  and 
whether  the  State  of  Illinois  may  not  authorize  another  ferry  on  the 
same  tract  of  land,  not  interfering  with  the  operations  of  the  one 
established  by  Wiggins,  are  questions  which  the  record  does  not 
bring  before  us,  and  upon  which,  therefore,  we  express  no  opinion. 

A  second  ground  of  relief  is  relied  on  by  the  bill,  and  was  most 
earnestly  and  ably  urged  in  argument  here,  and  which  it  is  incumi' 
bent  on  us  to  dispose  of  also. 

The  first  special  prayer  would  seem  to  conclude  an  inquiry  into 
any  ground  of  interference  by  this  court,  other  than  the 
*  question  arising  on  the  acts  of  1819  and  1821,  standing  as  [  *  584  ] 
a  contract,  claimed  to  have  been  violated  by  the  act  of  1839* 
But  the  bill  has  also  a  general  prayer;  and  on  this,  as  well  as  upon 
the  special  prayer,  the  supreme  court  of  Blinois  ordered,  ^  that  it  be 
certified  in  this  case,  that  there  was  drawn  in  question  the  validity 
of  the  statute  of  the  State  of  Illinois  entitied,  ^An  act  to  authorize 
St.  Clair  county  to  establish  a  ferry  across  the  Mississippi  River,' 
approved  March  2, 1839,  on  the  ground  that  it  was  repugnant  to  the 
constitution  of  the  United  States,  and  that  the  decision  of  the  court 
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was  in  favor  of  the  validity  of  said  statute ; "  from  which  certificate 
it  is  manifest  that  the  act  of  1839  was  upheld  against  each  state  of 
facts  set  forth  by  the  bill ;  and  if  it  was  apparentiy  repugnant  to  the 
constitution  on  either  ground  assumed,  this  court  has  jurisdiction  of 
the  cause;  and  having  jurisdiction,  the  plaintifls  in  error  were  entitled 
to  be  heard,  and  are  entitled  to  our  judgment,  on  both  grounds  pre- 
sented, and  relied  on  to  reverse. 

The  bill  sets  forth  that  gross  abuses  were  imposed  on  complainants 
by  the  act  of  1839,  and  by  the  commissioners  and  their  lessee,  under 
the  act ;  that  the  said  three  hundred  feet  include  a  wider  space,  and 
more  land,  than  is  necessary  or  convenient  for  a  road,  and  but  a  small 
portion  of  it  has  been  used  and  appropriated  by  the  said  county  of 
St.  Clair  to  that  purpose,  leaving  a  strip  on  either  side  to  be  used  by 
the  said  county  of  St.  Clair  and  its  lessees,  for  private  property,  for 
building  lots,  and  other  private  purposes;  and  that  that  portion  of  the 
said  three  hundred  feet  which  is  not  included  in  said  road,  and  which 
b  now  used  for  private  purposes,  or  is  left  to  be  thus  used,  will  yield 
an  annual  ground  rent  larger  than  the  whole  amount  of  the  damages 
assessed  as  aforesaid  for  the  whole  of  said  three  hundred  feet ;  and 
furthermore,  that  only  the  condemned  land  was  valued,  and  no  com- 
pensation awarded  or  tendered  for  the  ferry  firanchise  and  landing 
taken  from  complainants. 

As  the  bill  was  demurred  to,  and  the  demurrer  sustained  in  the 
state  courts,  and  in  this  form  the  case  comes  before  us,  all  charges  of 
abuse  and  oppression  on  the  part  of  the  authorities  of  Illinois  are 
admitted,  to  the  extent  alleged ;  and  the  question  presented  here  on 
these  facts  is,  whether  this  court  has  power  to  redress  the  injuries 
complained  of,  under  the  25th  section  of  the  judiciary  act  of  1789. 

The  constitution  having  declared  that  no  State  shaU  pass  any  law 
impairing  the  obligation  of  contracts,  it  becomes  our  duty  to  inquire 
whether  the  state  law,  and  the  acts  done  under  it,  violate  a 
[  •SSS  ]  contract  K  any  contract  was  violated  under  the  •act  of 
1839,  it  must  have  been  a  grant  to  land  vesting  the  fee- 
simple  title ;  and  such  title  complainants  exhibit  To  the  width  of 
needful  roads  and  ferry-landings,  property  can  undoubtedly  be  taken, 
for  the  purposes  of  such  easements ;  and  necessarily,  the  state  au- 
thorities must  decide,  as  a  general  rule,  how  much  land  the  public 
convenience  requires.  That  the  power  may  be  abused,  no  one  can 
deny ;  and  that  it  is  abused,  when  private  property  is  taken,  not  for 
public  use,  but  to  be  leased  out  to  private  occupants  to  the  end  of 
raising  money,  is  too  plain  for  reasoning  to  make  it  more  so.  Such 
an  act  is  mere  evasion,  under  pretence  of  an  authorized  exercise  of 
the  eminent  domain ;  and  if  it  be  an  evasion,  it  is  void,  and  may  be 
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redressed  by  an  action  at  law,  like  any  other  illegal  trespass,  done 
under  assumed  authority ;  as,  for  instance,  a  trespass  by  a  younger 
grantee  on  land  held  by  an  elder  patent  depending  for  support  on  a 
state  law  of  later  date  than  the  first  grant  But  it  is  not  an  inva- 
sion and  illegal  seizure  of  private  property  on  pretence  of  exercising 
the  right  of  eminent  domain,  and  which  act  is  an  abuse  claiming 
the  sanction  of  a  state  law,  that  gives  this  court  jurisdiction  ;  such 
law,  and  the  acts  done  under  it,  are  not  "  the  violation  of  a  con 
tract,"  in  the  sense  and  meaning  of  the  constitution.  It  rests  with 
state  legislatures  and  state  courts  to  protect  their  citizens  from  in- 
justice and  oppression  of  this  description.  The  framers  of  the  con- 
stitution never  intended  that  the  legislative  and  judicial  powers  of 
the  general  government  should  extend  to  municipal  regulations 
necessary  to  the  well-being  and  existence  of  the  States.  Were  this 
court  to  assume  jurisdiction,  and  reexamine  and  revise  state  court 
decisions,  on  a  doubtful  construction,  that  an  interest  in  land  held 
by  patent  was  a  contract,  and  the  owner  entitied  to  constitutional 
protection  by  our  decision  in  case  of  abuse  and  trespass  by  an  op- 
pressive exercise  of  state  authority,  it  would  follow  that  all  state 
laws,  special  and  general,  under  whose  sanction  roads,  ferries,  and 
bridges  are  established,  would  be  subject  to  our  supervision.  A  new 
source  of  jurisdiction  would  be  opened,  of  endless  variety  and  extent; 
as,  on  this  assumption,  all  such  cases  could  be  brought  here  for 
final  adjudication  and  settiement ;  of  necessity,  we  should  be  called 
on  to  adjudge  of  fairness  and  abuse,  to  ascertain  whether  jurisdiction 
existed,  and  thus  to  decide  the  law  and  facts ;  in  short,  to  do  that 
which  state  courts  are  constantly  doing,  in  an  exercise  of  jurisdiction 
over  peculiarly  local  matters;  by  which  means  a  vast  mass  of 
municipal  powers,  heretofore  supposed  to  belong  exclusively  to  state 
cognizance,  would  be  taken  from  the  States,  and  exercised 
by  the  general  government,  *  through  the  instrumentality  [  *  586  ] 
of  this  court  That  such  a  doctrine  cannot  be  maintained 
here  has,  in  ejSect,  been  decided  in  previous  cases ;  and  especially 
in  that  of  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet  639,  540, 
where  other  cases  are  cited  and  reviewed. 

For  the  reasons  above  stated,  it  is  ordered  that  the  judgment  of  tho 
supreme  court  of  niinois  be  afiirmed. 

Justice  IVFLean,  dissented. 

18  H.  831 ;  28  H.  486;  1  B.  868,  608. 

60* 
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Joseph  J.  Kennedy,  Trustee  of  Henry  Shultz,  an  Insolvent  Debtor, 
and  for  the  Creditors  of  the  said  Henry  Shultz,  and  Henry 
Shultz,  Appellants,  v.  The  Bank  of  the  State  op  Ueoroia, 
the  City  Co#noil  op  Augusta,  John  McKinnE|  and  Gazaway 
B.  Lamar. 

8  H.  586. 

After  a  final  decree  had  been  made,  bj  consent,  one  of  the  parties,  johiing  his  assignee  in 
insolvency,  and  sundry  of  his  creditors,  alleged  to  be  intecested,  brought  a  bill  to  set  aside 
that  decree  for  defect  of  jurisdiction  and  want  of  necessary  parties.  Hdd,  1.  That  this 
was  an  original  and  not  a  supplemental  bill,  or  bill  of  reviyor  or  review.  2.  That  if  a 
bill  of  review,  it  was  barred  by  the  lapse  of  more  than  five  years  from  the  date  of  the 
decree. 

Though  this  court  does  not  ordinarily  allow  amendments  to  be  made  in  the  record  while 
here,  this  is  not  from  want  of  juHsdiction ;  and  by  consent,  amendments  are  frequently 
allowed. 

The  judgments  and  decrees  of  circuit  courts  are  binding  until  reversed,  though  the  record 
does  not  show  jurisdiction. 

Where  a  party  became  insolvent  in  South  Carolina,  and  his  assignee  under  the  insolvent 
laws  of  that  State,  took  no  steps  to  connect  himself  with  a  suit  pending  in  the  circuit 
court  of  the  United  States  for  the  district  of  Geoi^a,  until  afler  a  final  decree,  he  was 
held  to  be  barred  thereby. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  Georgia. 

The  case  is  stated  in  the  opinion  of  the  court. 

Waddy  Thompson^  BtUlerj  and  Webster^  for  the  appeUants. 

McAllister^  Johnson^  (attorney-general,)  and  Sergeanty  contra. 

[  •  605  ]       •  MPLean,  J.,  delivered  the  opinion  of  the  court. 

Henry  Shultz  and  Lewis  Cooper,  in  the  year  1813, 
obtained  from  the  State  of  South  Carolina  a  charter  for  a  bridge 
over  the  Savannah  River,  opposite  the  town  of  Augusta,  in 
Georgia,  for  the  term  of  twenty-one  years ;  and  in  1814,  the  State 
of  Georgia  granted  to  them  a  charter  for  the  term  of  twenty  years. 
In  1816,  Henry  Shultz  and  John  McIQnne,  being  the  joint  ovmers 
of  the  bridge,  formed  a  partnership  in  the  business  of  banking,  under 
the  name  of  the  "  Brieve  Company  of  Augusta ; "  the  bridge  was 
valued  at  seventy-five  thousand  dollars,  and  it,  with  other  property 
named,  constituted  the  partnership  stock.     In  1818,  Shultz    sold 

and  transferred  his  interest  in  the  partnership  to  Bama 
[  *606  ]  McSlinne.     The  consideration  of  this  *  purchase  was  the 

sum  of  sixty-three  thousand  dollars,  which  Shultz  owed  to 
the  firm,  and  which  was  credited  to  him  on  their  books. 

In  a  short  time,  the  firm  became  greatly  embarrassed.     Among 
other  debts,  they  owed  to  the  Bank  of  the  State  of  Georgia  the  sum 
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of  forty  thousand  dollars ;  and  they  obtained  from  it  a  farther  loan 
of  fifty  thousand  dollars,  with  the  view,  as  was  stated,  to  relieve  the 
Bridge  Company.  To  secure  the  payment  of  the  sum  of  ninpty 
thousand  dollars  to  the  bank,  the  McSanne's  mortgaged  the  bridge, 
eighty  negroes,  and  some  real  estate,  the  10th  of  June,  1819.  Pre- 
vious to  this,  the  ^^  Bridge  Bank "  stopped  payment.  On  being 
informed  of  this  fact,  Shultz  resumed  his  place  in  the  firm,  by  pro- 
curing a  transfer  of  Bama  McEinne's  interest.  He  advanced 
fifteen  thousand  dollars  of  his  own  funds  to  pay  deposits  in  the 
bank,  and  took  other  steps,  with  his  partner,  to  sustain  the  credit  of 
the  bridge  bills  in  circulation. 

In  1821,  a  petition  was  filed  by  the  Bank  of  Georgia,  in  the  su- 
perior court  for  Richmond  county,  praying  a  foreclosure  of  the 
above  mortgage ;  and  at  the  May  term  of  that  court,  a  rule  was 
entered  to  foreclose  the  mortgage,  unless  the  principal  and  interest 
due  on  it  should  be  paid ;  and  at  May  term,  1822,  the  rule  was  made 
absolute.  The  sum  of  $69,493  was  found  to  be  due  to  the  bank  on 
the  mortgage,  and  the  property  was  directed  to  be  sold.  The  sale 
was  enjoined  by  Shultz,  Christian  Birethaupt,  and  others,  by  filing  a 
bill  against  the  bank  in  the  circuit  court  of  the  United  States  for 
the  district  of  Georgia,  which,  among  other  things,  prayed  that  the 
property  might  be  sold,  and  the  proceeds  applied  to  the  payment  of 
the  creditors  of  the  Bridge  Company,  and  particularly  to  those  who 
bad  obtained  judgments.  An  order  was  made  for  the  sale  of  the 
bridge,  and  commissioners  were  appointed  to  make  the  sale.  The 
sale  was  made  on  the  28th  of  November,  1822,  to  the  bank,  for  the 
sum  of  seventy  thousand  dollars.  For  this  amount  the  bank  issued 
scrip,  which,  by  the  order  of  the  court,  was  deposited  with  its 
clerk. 

In  the  further  progress  of  the  suit,  the  judges  of  the  circuit  court 
were  opposed  in  opinion  on  the  following  points :  1.  Whether  the 
complainants  were  entitled  to  relief.  2.  What  relief  should  be  de- 
creed to  them.  These  points  being  certified  to  the  supreme  court,  at 
the  January  term,  1828,  the  cause  was  dismissed  for  want  of  juris- 
diction. The  record  did  not  show  that  a  part  of  the  defendants 
were  citizens  of  the  State  of  Georgia. 

At  the  January  term  of  the  supreme  court  in  1830, 
Messrs.  *  Wilde  and  McDufiie,  being  counsel  for  the  parties,  [  *  607  ] 
agreed  in  writing  that  the  cause  should  be  reinstated,  and 
that  the*  pleadings  should  be  amended  by  alleging,  <<  that  the  stock- 
holders of  the  bank  were  citizens  of  Georgia,''  and  that  the  cause  be 
argued.  The  court  dismissed  the  case,  on  the  ground  that  the  whole 
cause  was  certified,  and  not  questions  arising  in  its  progress.     And 
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the  case  was  remanded  to  the  circuit  court,  with  ^  directLons  to  pro- 
ceed according  to  law." 

This  mandate  was  received  by  the  circuit  court  at  their  May  term, 
1830,  and  the  case  was  reinstated  on  the  docket.  And  at  the  same 
term  ^  the  cause  came  on  to  be  heard  on  the  amended  bill,  answers, 
exhibits,  and  evidence,  and  the  court  having  considered  the  same,  it 
was  ordered  and  decreed,  that  the  sale  of  the  Augusta  bridge,  made  by 
virtue  of  certain  powers  of  attorney  and  the  consent  of  the  parties, 
and  held  and  conducted  under  the  direction  of  commissioners  here- 
tofore appointed  under  this  court,  be  and  the  same  is  hereby  ratified 
and  confirmed,  and  the  said  Bank  of  the  State  of  Georgia  vested 
with  a  full,  absolute,  and  perfect  title  to  the  said  bridge  and  its  ap- 
purtenances, under  the  said  sale,  freed,  acquitted,  released,  and  dis- 
charged from  all  manner  of  liens,  claims,  or  incumbrances,  at  law  or 
in  equity,  on  the  part  of  the  said  Henry  Shultz,  John  McEiime, 
Barna  McKinne,"  &c. 

"  And  it  is  further  ordered  and  decreed  by  the  court,  by  and  with 
the  consent  of  the  parties,  complainants  and  defendants,  that  the 
scrip  issued  by  the  Bank  of  the  State  of  Georgia  for  the  sUm  of 
seventy-one  thousand  six  hundred  and  eighty-six  dollars  and  thirty* 
six  cents,"  &c.,  <^  be  cancelled  and  delivered  up  to  the  bank  by  the 
clerk,"  &c.,  '^  and  that  the  bill  of  complaint  as  to  the  several  other 
matters  therein  contained,  be  dismissed,  with  costs."  Under  which 
decree  is  the  following  agreement :  "  We  consent  and  agree  that  the 
foregoing  decree  be  entered  at  the  next  or  any  succeeding  term  of 
the  said  circuit  court  of  the  United  States,  district  of  Georgia ; " 
signed,  "  George  McDuffie,  SoL  for  complainants,  and  R.  H.  Wilde, 
Sol.  for  defendants."  Dated  Washington,  10th  April,  1830.  And  the 
court  say :  "  The  within  decree  having  been  drawn  up,  agreed  to, 
and  subscribed  by  the  solicitors,  on  behalf  of  the  parties,  complain- 
ants and  defendants,  on  motion  of  Mr.  Wilde,  ordered  that  the  same 
be  filed  and  entered  as  the  decree  of  this  court,"  signed  by  both  of 
the  judges. 

Fifteen  years  after  the  above  decree  was  entered,  the  bill  now  be- 
fore us  was  filed  by  Yarborough,  as  trustee  of  Henry  Shultz,  an 
insolvent  debtor,  and  for  the  creditors  of  Henry  Shultz,  and  Henry 
Shultz  in  his  own  right,  which  they  say  is  "  in  the  nature 
[  •  608  ]  •  of  a  bill  of  revivor  and  supplement,"  against  the  Bank  of 
the  State  of  Georgia,  the  city  council  of  Augusta,  John 
McKinne,  and  Gazaway  B.  Lamar.  In  this  biQ,  the  proceedings  in 
the  original  suit  are  referred  to,  and  many  of  them  stated  at  length, 
and  they  are  made  a  part  of  the  present  procedure.  And  the  com- 
plainants pray  that  the  said  original  bill,  with  all  its  amendments,  the 


DECEMBER   TERM,   1849.  717 

Kennedy  v.  Georgia  State  Bank.    8  H. 

answers,  decrees,  decretal  orders,  and  evidence,  may  be  reinstated  and 
revised  for  the  causes  set  forth,  to  the  extent  of  the  several  interests 
of  the  parties  to  this  bilL 

By  way  of  supplement,  the  complainant,  Shultz,  states  that,  under 
the  insolvent  debtors'  act  of  South  Carolina,  he  executed  an  assign- 
ment of  all  his  estate,  in  trust  for  his  creditors,  to  Thomas  Harrison, 
on  the  13th  of  October,  1828.  That  his  interest  in  the  bridge  was 
transferred  by  this  assignment  Afterwards,  the  complainant,  John 
W.  Yarborough,  was  appointed  trustee  of  Shultz  for  the  benefit  of 
his  creditors.  That  the  bridge  and  its  appurtenances  having  been 
originally  pledged,  as  copartnership  property,  by  John  McKinne  and 
Shultz,  for  the  redemption  of  the  bills  issued  by  them,  the  lien,  never 
having  been  released,  still  remains.  And  if  the  mortgage  executed 
to  the  bank  be  valid,  the  bank  and  all  claiming  under  it  occupy  the 
ground  of  mortgagees  in  possession,  and  are  bound  to  account  for 
the  rents  and  profits  of  the  bridge,  the  same  never  having  been  sold 
under  the  foreclosure  of  the  mortgage.  That  the  bridge  and  its 
income  are  first  liable  to  the  redemption  of  bridge  bills.  After 
these  are  paid,  one  half  of  the  surplus  in  the  hands  of  the  com- 
plainant, Yarborough,  as  trustee,  to  satisfy  the  creditors  of  Shultz, 
&c. 

On  the  4th  of  May,  1838,  the  bank  conveyed  its  interest  in  the 
bridge  to  G.  B.  Lamar,  for  the  sum  of  seventy  thousand  dollars,  by  a 
quitclaim  deed.  That  Lamar  purchased  with  a  fuU  knowledge  of 
tiie  title,  and  held  the  same,  receiving  the  profits,  up  to  21st  January, 
1840,  when  he  conveyed  his  interest  in  the  bridge  to  the  city  council 
of  Augusta,  for  the  sum  of  one  hundred  thousand  dollars.  That  the 
city  corporation  had  full  knowledge  of  the  claims  on  the  bridge.  The 
legislatures  of  Georgia  and  South  Carolina  extended  their  charter  of 
the  bridge  to  the  bank,  on  the  23d  of  December,  1840,  reserving  all 
liens  upon  it.  That  Yarborough,  as  trustee,  out  of  the  sale  of  the 
property  of  Shultz,  paid  bridge  bills  and  judgments  on  such  bills,  to 
the  amount  of  about  seventy  thousand  dollars,  and  that  the  unsatis- 
fied creditors  have  the  equity  of  now  requiring  a  like  amount  of  the 
copartnership  property  of  the  bridge  company,  to  be  applied  in  pay- 
ment of  their  individual  claims.  And  in  addition  to  the 
above  payment,  Shultz  avers  that  he  has  paid  *  out  of  his  [  *  609  ] 
private  means,  for  the  redemption  of  bridge  bills,  a  sum  of 
about  one  hundred  and  fifty-three  thousand  two  hundred  and  lilnety- 
six  dollars.  That  the  total  amount  paid  by  him  out  of  his  private 
funds,  on  account  of  bridge  bills,  was  four  hundred  thousand  eight 
hundred  and  twenty-six  doUcurs,  which  he  insists  in  equity  he  is  en- 
titled to  receive,  next  after  the  redemption  of  the  outstanding  bridge 
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bills.     There  is  outstanding  in  bridge  bills  about  the  sum  of  ninety- 
two  thousand  dollars. 

And  the  complainants  allege  that  the  decree,  as  entered  on  tiie 
original  bill,  is  void  as  to  all  the  parties  except  as  regards  the  claim 
of  Breithaupt,  as  the  solicitor  for  the  complainants  in  said  bill  did 
not  represent  the  creditors  of  Shultz,  and  that  no  act  of  the  solicitor 
could  impair  their  rights.  That  all  the  right  of  Shultz  passed  out  of 
him  by  virtue  of  his  assignment  for  the  benefit  of  his  creditors.  That 
the  decree  was  a  fraud  upon  them.  That  the  sale  of  the  bridge  by 
the  commissioners  was  void,  as  John  McKinne,  an  equal  partner  of 
Shultz,  never  assented  to  it  That  the  Bank  of  Gfeorgia,  and  all 
those  who  have  held  and  are  now  holding  under  it,  are  in  equity 
bound  to  account.  But  if  the  sale  of  the  bridge  shall  be  held  valid, 
the  complainants  allege  that  the  bank  is  bound  to  account  for  the 
amount  of  the  purchase-money  and  interest,  and  for  the  net  sum  of 
tolls  received.  And  the  complainants  pray  that  the  original  bill,  with 
all  the  proceedings  thereon,  may  be  revived,  and  stand  as  before  the 
decree  was  entered  in  1830 ;  that  the  said  decree  may  be  opened, 
reviewed,  and  reversed ;  that  the  mortgage  to  the  bank  may  be  de- 
clared null  and  void ;  and  that  the  sale  may  be  set  aside,  &c. 

The  defendants  demurred  to  the  bill,  on  the  ground  "that  the  com- 
plainants have  not,  by  their  bill,  made  such  a  case  as  entitles  them 
in  a  court  of  equity  to  any  discovery  from  the  defendants  respectively, 
or  any  or  either  of  them,  or  any  relief  against  them  or  either  of  them, 
as  to  the  matters  contained  in  the  bill,"  &c.  And  afterwards,  John 
McSlinne  filed  his  answer,  admitting  the  general  allegations  in  the 
bill 

This  bill  has  been  considered  by  some  of  the  defendants'  counsel 
as  a  bill  of  review.  But  it  has  neither  the  form  nor  the  substance  of 
such  a  bill  Since  the  ordinances  of  Lord  Bacon,  a  bill  of  review 
can  only  be  brought  for  "  error  in  law  appearing  in  the  body  of  the 
decree  or  record,"  without  further  examination  of  matters  of  fact;  or 
for  some  new  matter  of  fact  discovered,  which  was  not  known  and 
could  not  possibly  have  been  used  at  the  time  of  the  decree.  Bat  if 
this  were  a  bill  of  review,  it  would  be  barred  by  the  analogy  it  bears 
to  a  writ  of  error,  which  must  be  prosecuted  within  five 
[  •  610  ]  years  from  ^the  rendition  of  the  judgment  Whiting  et  aL 
V.  Bank  of  the  United  States,  13  Pet.  15. 

No]^is  this  properly  denominated  a  bill  of  revivor.  When,  in  the 
progress  of  a  suit  in  equity,  the  proceedings  are  suspended  from  the 
want  of  proper  parties,  it  is  necessary  to  file  a  bill  of  revivor.  A 
supplemental  bill  is  filed  on  leave,  and  for  matter  happening  after  the 
filing  of  the  bill,  and  is  designed  to  supply  some  defect  in  the  struc- 
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tare  of  the  original  bill.  But  this  does  not  appear  to  be  strictly  of 
that  character.  The  complainants  denominate  it  a  bill  "in  the  nature 
of  a  bill  of  revivor  and  supplement."  It  must  be  treated  as  an  orig- 
inal bill,  having  for  its  objects  the  prayers  specifically  set  forth. 

The  proceedings  on  the  original  bill,  under  which  the  property 
now  claimed  was  sold,  are  not  before  this  court,  in  their  appellate 
character.     We  cannot  correct  the  errors  which  may  have  intervened 
in  that  procedure,  nor  set  it  aside  by  a  reversal  of  the  decree.     Tha 
case  is  collateral  to  the  issue  now  before  us. 

The  complainants  insist  that  the  proceedings  in  the  original  suit, 
embracing  the  interlocutory  decree  under  which  the  property  was 
sold,  and  the  consent  decree  of  the  6th  of  May,  1830,  were  void  for 
want  of  jurisdiction  in  the  circuit  court  It  is  not  necessary  now  to 
inquire,  whether  the  circuit  court  had  power  to  enjoin  proceedings 
under  the  judgment  in  the  state  court.  The  injunction  was  issued 
at  the  instance  of  Shultz,  and  for  his  benefit,  and  no  question  of 
jurisdiction  was  raised.  But  as  there  was  no  allegation  in  the  orig- 
inal bill  of  citizenship  of  the  stockholders  of  the  Bank  of  Georgia,  it 
is  supposed  the  proceedings  were  coram  nonjvdice. 

When  the  points  on  which  the  opinions  of  the  judges  of  the  circuit 
court  were  opposed,  were  brought  before  the  supreme  court,  at  their 
January  term,  1828,  the  cause  was  dismissed  for  want  of  jurisdiction* 
But  afterwards,  at  the  January  term,  1830,  of  the  supreme  court,  by 
the  8Lgreement  of  counsel,  the  record  was  amended  by  inserting  the 
allegation,  "that  the  stockholders  of  the  bai^  were  citizens  of 
Georgia,"  and  the  cause  was  reinstated  on  the  docket,  and  dismissed, 
because  the  whole  case  was  certified,  and  not  the  points  on  which 
the  judges  dijSered,  as  required  by  the  act  of  congress.  The  cause 
was  sent  down  to  the  circuit  court  by  a  mandate,  which  directed  that 
court  to  proceed  therein  according  to  law. 

This  court,  it  is  contended,  have  no  power  to  amend  a  record 
brought  before  them,  and  consequently  the  above  entry  was  void. 

There  is  nothing  in  the  nature  of  an  appellate  jurisdiction,  pro* 
ceeding  according  to  the  common  law,  which  forbids  the 
•granting  of  amendments.  And  the  thirty-second  section  [  •611  ] 
of  the  judiciary  act  of  1789,^  allowing  amendments,  is  suffi- 
ciently comprehensive  to  embrace  causes  of  appellate,  as  well  as 
original  jurisdiction.  1  Grallis.  C.  C.  22.  But  it  has  been  the  prac- 
tice of  this  court,  where  amendments  are  necessary,  to  remand  the 
cause  to  the  circuit  court  for  that  purpose.  The  only  exception  to 
this  rule  has  been,  where  the  counsel  on  both  sides  have  agreed  to 
the  amendment.    This  has  been  often  done,  and  it  has  not  been  sap« 

1 1  StatB.  at  Large,  91. 
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posed  that  there  was  any  want  of  power  in  the  court  to  permit  it 
The  objection  is,  that  consent  cannot  give  jurisdiction.  This  is  ad- 
mitted ;  but  the  objection  has  no  application  to  the  case.  Over  the 
Bubject-matter  of  the  suit  and  of  the  parties,  the  court  had  jurisdic- 
tion, and  the  amendment  corrected  an  inadvertence,  by  stating  the 
fact  of  citizenship  truly. 

When  a  cause  is  brought  before  this  court  on  a  division  of  opinion 
by  the  judges  of  the  circuit  court,  the  points  certified  only  are  before 
us.  The  cause  should  remain  on  the  docket  of  the  circuit  court,  and 
at  their  discretion  may  be  prosecuted. 

But  if  no  amendment  had  been  made,  would  the  orders  and  decrees 
in  the  case  by  the  circuit  court  have  been  nullities?  That  they 
would  have  been  erroneous,  and  liable  to  be  reversed,  is  admitted 
In  Skillern's  Ex'rs  v.  May's  Ex'rs,  6  Cranch,  267,  a  final  decree  had 
been  pronounced,  and  by  writ  of  error  removed  to  the  supreme  court, 
who  reversed  the  decree,  and  after  the  cause  was  sent  back  to  the 
circuit  court,  it  was  discovered  to  be  a  cause  not  within  the  jurisdic- 
tion of  the  court ;  but  a  question  arose  whether  in  that  court  it  could 
be  dismissed  for  want  of  jurisdiction,  after  the  supreme  court  had 
acted  thereon.  The  opinion  of  the  judges  being  opposed  on  that 
question,  it  was  certified  to  the  supreme  court  for  their  decision.  And 
tiiis  court  held,  "  that  the  circuit  court  was  bound  to  carry  the  decree 
into  execution,  although  the  jurisdiction  of  that  court  be  not  alleged 
in  the  pleadings." 

The  judgments  of  inferior  courts,  technically  so  called,  are  dis- 
regarded, unless  their  jurisdiction  is  shown.  But  this  is  noi^the 
character  of  the  circuit  courts  of  the  United  States.  In  Kempe's 
Lessee  V.  Kennedy,  5  Cranch,  186,  this  court  say:  "  The  courts  of  the 
United  States  are  all  of  limited  jurisdiction,  and  their  proceedings 
are  erroneous,  if  the  jurisdiction  be  not  shown  upon  them.  Judgments, 
rendered  in  such  cases,  may  certainly  be  reversed,  but  this  court  is 
not  prepared  to  say  that  they  are  absolute  nullities,  which  may  be 
totally  disregarded." 

And  again  in  the  case  of  McCJormick  v.  SuUivant,  10  Wheat.  199, 
in  answer  to  the  argument  that  the  proceedings  were  void, 
[  •  612  ]  *  where  the  jurisdiction  of  the  court  was  not  shown,  the 
court  say,  the  argument  "  proceeds  upon  an  incorrect  view 
of  the  character  and  jurisdiction  of  the  inferior  courts  of  the  United 
States.  They  are  all  of  limited  jurisdiction,  but  they  are  not,  on  that 
account,  inferior  coitrts,  in  the  technical  sense  of  those  words,  whose 
judgments,  taken  alone,  are  to  be  disregarded.  If  the  jurisdiction  be 
not  alleged  in  the  proceedings,  their  judgments  and  decrees  are 
erroneous,  and  may,  upon  a  writ  of  error  or  appeal,  be  reversed  for 
that  cause.    But  they  are  not  absolute  nullities." 
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From  these  authoritieBy  it  is  clear  that  the  proceedings  in  the 
original  case  are  not  void  for  want  of  an  allegation  of  citizenship  of 
the  stockholders  of  the  bank.  They  were  erroneous,  and  had  no 
amendment  been  made,  might  have  been  reversed,  within  five  years 
from  the  final  decree,  by  an  appeal  or  a  bill  of  review.  But  the 
mandate  of  this  court  which  contained  the  amendment,  as  to  the 
citizenship  of  the  stockholders  of  the  bank,  agreed  to  by  the  counsel, 
was  filed  on  the  6th  of  May,  1830,  in  the  circuit  court,  and  it  neces- 
sarily became  a  part  of  the  record  of  that  court.  This  was  before 
the  final  decree  was  entered,  and  it  removed  the  objection  to  the 
jurisdiction  of  the  court  After  this,  the  decree  could  not  have  been 
reversed  for  the  want  of  jurisdiction.  In  the  case  of  Bradstreet  v. 
Thomas,  12  Pet  64,  the  court  held  that  an  averment  of  citizenship  in 
a  joinder  in  demurrer,  not  being  objected  to  at  the  time,  was  sufficient 
to  give  jurisdiction. 

The  sale  of  the  bridge  is  alleged  to  be  void,  as  it  was  made 
without  the  consent  of  John  McKinne,  who  was  an  equal  partner 
with  Shultz. 

The  court  ordered  the  bridge  to  be  sold  by  Walker  and  Fitz- 
simmons,  commissioners,  and  that  the  parties  should  execute  powers 
of  attorney  to  the  commissioners  authorizing  the  sale.  All  the 
parties  condemed  executed  the  powers  except  McKinne,  and  his 
refusal  or  neglect  to  do  so  prevented  the  sale.  But  afterwards  the 
court,  with  the  assent  of  the  complainants,  ordered  the  bridge  to  be 
sold  for  a  sum  not  less  than  $50,000,  by  the  same  commissioners, 
who  were  authorized  to  take  possession  of  the  bridge  and  receive  the 
tolls  until  the  sale  was  made. 

McKinne  does  not  complain  of  this  sale,  and  Shultz  consented  to 
it  It  was  manifest  firom  the  embarrassment  of  the  Bridge  Company 
that  the  bridge  must  be  sold,  and  the  nature  of  the  property  seemed 
to  require  a  speedy  sale.  All  objection  to  that  sale,  by  the  parties  on 
the  record,  must  be  considered  as  having  been  waived  by 
the  consent  decree  in  May,  1830.  •  That  decree  "ratified  [  •613  ] 
and  confirmed  "  the  previous  sale  of  the  bridge.  That  the 
counsel  who  consented  to  that  decree  represented  the  parties  named 
on  the  record  is  not  controverted.  A  decree,  thus  assented  to  and 
sanctioned  by  the  court,  must  stand,  firee  firom  all  technical  objections. 

But  it  is  urged  that  the  consent  of  Shultz  to  the  final  decree  did 
not  bind  his  creditors,  to  whom  he  had  assigned  the  bridge  and  his 
other  property,  under  the  insolvent  act  of  South  Carolina. 

That  assignment  was  made  on  the  13th  of  October,  1828.  The 
bridge  was  sold  by  the  commissioners,  under  the  interlocutory  decree 
of  the  court,  in  1822 ;  and  the  proceeds  were  held  by  the  bank,  sub- 
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ject  to  the  order  of  the  court  There  was  no  abatement  of  the  suit 
by  the  assignment  of  Shultz.  The  insolvent  laws  of  South  Carolina 
had  no  extra-territorial  operation.  They  can  only  act  apon  the 
persons  and  the  property  within  the  State.  The  assignment  did  not 
affect  property  in  Georgia,  which  was  in  the  custody  of  the  law, — 
property  which  had  been  sold,  with  the  express  consent  of  Shultz, 
under  the  authority  of  a  court  of  chancery ;  and  the  proceeds  of 
which  were  kept  subject  to  the  distribution  of  the  court 

The  trustee  of  Shultz  took  no  step  to  connect  himself  with  the 
proceedings  in  the  circuit  court,  although  two  years  elapsed  after  the 
assignment,  before  the  final  decree  was  entered.  For  about  seventeen 
years,  he  seems  to  have  been  passive  in  this  matter,  and  until  the 
present  bill  was  filed.  After  so  great  a  lapse  of  time,  without  excuse, 
he  cannot  be  heard  to  object  to  a  decree  which  was  entered  by  con- 
sent. The  power  of  attorney  given  by  Shultz  to  the  commissioners, 
which  authorized  them  to  sell  the  bridge,  for  the  purposes  specified, 
was  conclusive  upon  him,  and  all  claiming  under  him.  And  the 
decree,  which  was  agreed  to  by  his  counsel,  followed  as  a  necessary 
consequence  of  the  sale. 

It  does  not  appear  that  the  holders  of  bridge  bills  had  a  specific 
lien  upon  the  bridge.  They  were  creditors  of  the  Bridge  Company, 
and  could  claim  the  rights  of  creditors  against  a  firaudtdent  convey- 
ance of  the  bridge  and  of  its  proceeds.  But  such  a  claim  must  be 
duly  asserted  and  diligently  prosecuted.  A  failure  in  this  respect  for 
fifteen  years  might  well  be  construed  into  an  acquiescence  fatal  to 
the  claim.  We  cannot  now,  under  the  circumstances  stated,  look 
into  the  decree  to  ascertain  whether,  in  the  distribution  of  the  pro- 
ceeds of  the  sale  of  the  bridge  and  of  the  other  property,  the  court 
may  not  have  mistaken  the  rights  of  some  of  the  creditors  of  Shultz. 
The  objection,  that  the  mortgage  to  the  bank  under  a 
[  *  614  ]  statute  *  of  Greorgia  was  void,  is  not  open  for  examination. 
K  any  thing  was  settled  by  the  decree,  it  was  the  validity 
of  that  instrument.  And  this  remark  applies  to  several  of  the  other 
objections  made  by  the  complainants.  McKinne  was  a  party  on  the 
record,  and  through  his  counsel  assented  to  the  final  decree ;  but  the 
counsel  of  Shultz  now  object  to  its  validity,  because  McEinne  did 
not  assent  to  the  sale  of  the  bridge.  And  this  objection  is,  for  the 
first  time,  made  in  the  bill  before  us.  And  it  is  not  made  by 
McKinne. 

Within  five  years  after  the  decree  was  entered,  he  might  have 
reversed  it,  if  erroneous,  by  an  appeal  or  a  bill  of  review.  And  that 
time  having  long  since  elapsed,  the  decree  must  stand  as  concluding 
the  rights  of  parties  and  privies,  unless  it  shall  be  held  to  be  void 
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It  cannot  be  so  held,  as  we  have  shown,  on  the  reasons  assigned  in 
the  bilL  Fraud  in  the  obtainment  of  the  final  decree  is  not  alleged 
in  the  bill.  If  this  were  stated  and  proved,  it  would  authorize  the 
court  to  set  aside  the  decree.  But  even  this  would  not  affect  the 
sale  of  the  property,  unless  the  purchasers  should  be  in  some  degree 
connected  with  the  firaud. 

The  final  decree  in  the  case,  which  covered  and  adjusted  the  whole 
subject  of  controversy  before  the  court,  was  not  only  assented  to  by 
the  counsel,  but  it  was  drawn  up  and  agreed  to  by  them.  The 
court  adopted  it  as  their  own  decree,  and  entered  it  upon  their  record. 
It  confirmed  the  sale  of  the  bridge,  and  made  a  distribution  of  the 
proceeds.  The  bill  was  dismissed  as  to  certain  matters  where  relief 
was  not  given.  The  proceedings  were  not  void  for  want  of  juris- 
diction in  the  court.  Nothing  was  left  for  its  future  action.  The 
whole  controversy  was  terminated.  And  here  the  matter  rested  for 
fifteen  years,  until  the  bill  before  us  was  filed.  It  asks  the  court  to 
set  aside  the  decree,  and  reinvestigate  the  whole  matter  of  the  former 
suit  No  firaud  is  alleged  against  the  decree.  The  want  of  jurisdic- 
tion in  the  court,  as  urged,  is  not  sustained.  Errors  in  the  procedure 
cannot  now  be  examined.  The  decree  of  the  circuit  court,  is,  there- 
fore, affirmed. 

Order.  This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the  district  of 
Greorgia,  and  was  argued  by  counsel.  On  consideration  whereof,  it 
is  now  here  ordered,  adjudged,  and  decreed  by  this  court,  that  the 
decree  of  the  said  circuit  court  in  this  cause  be  a^id  the  same  is 
hereby  affirmed,  with  costs. 

17  H.  17 ;  2  B.  480;  8  Wal.  260. 
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ABATEMENT. 
Dbmttbrsb. 

ACCOUNT. 

1.  Bill  to  open  an  accoant  settled  twent7-8ix  yean  befi>re;  statate  of  limitationfl 

pleaded ;  relief  denied.    Steams  t.  Page^  7  H.  819. . .  .418. 
9L  What  ayerments  most  be  made  on  such  a  Inll,  to  induce  the  court  to  open  the 

account    Hk 

Appbai.,  1 ;  PARTixa. 

ADMIRALTY. 

The  courti  of  the  United  States  hare  not  jurisdiction  in  the  admiralty,  of  a  libel  by 
the  owners  of  a  TCMel  against  a  consignee  of  cargo,  to  recover  the  contributory 
share  due  in  general  arerage,  on  account  of  cargo  which  the  master  has  deliyered 
to  such  consignee.    Ct$Uer  ▼.  Roe,  7  H.  729 . . .  .874. 

ADVERSE  POSSESSION. 

1.  If  land  has  been  occupied  and  cultivated  in  such  manner  as  the  owners  of  such  land 
are  accustomed  to  occupy  and  cultivate  it,  the  possession  is  adverse  and  the  statute 
of  Umitatioos  runs.    Reed  v.  Prop'n  of  Locke  md  Cancde^  8  H.  274. . . . 585. 

2.  If  a  widow,  by  mistake,  recdves  to  her  sole  use,  rents  which  belong  jointly  to  her- 
self and  her  children,  this  does  not  oust  the  children.    Ih, 

Dbyise,  &C.  2. 

AGENT. 

1.  A  power  to  an  agent  to  sell  lands,  on  such  terms  in  all  respects  as  he  might  deem 
most  advantageous,  an4  to  execute  deeds  of  conveyance  necessary  for  the  fuU  and 
perfect  transfer  of  the  title,  authorizes  the  agent  to  insert,  in  the  deed  the  usual 
covenants  of  warranty.    Le  Roy  v.  Beard^  8  H.  451 ... .  654. 

S.  If  a  power  be  ambiguous,  and  is  reasonably  construed  by  the  agent  and  a  third  per* 
son  dealing  with  him,  the  principal  is  bound,  though  it  should  prove  not  to  have 
been  the  oonstructbn  intended  by  the  principal     Ih, 

61* 
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ALIEN. 
Constitutional  Law,  6. 

ALIEN  PASSENGERS. 
Constitutional  Law,  4. 

ALLUVION. 

COUBTS  OF  THE  UNITED   STATES,  2. 

AMENDMENT. 

Though  this  court  does  not  ordinarily  allow  amendments  to  be  made  in  the  record 
while  here,  this  is  not  from  want  of  jurisdiction ;  and  hj  consent,  amendments  are 
frequently  allowed.    Kennedy  v.  Georgia  State  Bank,  8  H.  586 ....  714. 

ANSWER. 

It  is  not  matter  of  exception  to  an  answer  to  a  bill  in  equity  that,  it  is  alent  concern- 
ing an  immaterial  fact ;  or  one  which,  if  admitted,  could  not  tend  to  support  the 
complainants'  equity.    Hardeman  y.  Harris,  7  H.  726. . .  .872. 

APPEAL. 

1.  A  decree  for  an  injunction,  in  a  patent  cause,  and  a  reference  to  a  master  to  take 
an  account  of  profits  is  not  final,  and  an  appeal  does  not  lie  therefrom.  Barnard  r. 
Gibson,  7  H.  650 884. 

2.  Though  a  decree  in  equity  is  fully  executed  at  the  instance  of  the  successful  partf, 
and  the  losing  party  receives  money  under  it,  this  does  not  waive  an  appeal    Er 
toin  ▼.  Lowry,  7  H.  172. . . .  76. 

8.  If  the  decree  appealed  from  was  rendered  within  thirty  days  of  the  commencement 
of  the  next  term  of  this  court,  the  forty-third  rule  does  not  require  the  transcript 
of  the  record  to  be  filed  within  the  first  six  days  of  the  term.  United  States  ▼. 
Boisdori's  Heirs,  7  H.  658 886. 

4.  If  exceptions  are  not  taken  on  the  trial  of  a  feigned  issue  out  of  chancery,  and 
passed  on  by  the  court  sitting  in  equity,  this  court  on  appeal,  cannot  notice  the 
points.    McLaugMin  v.  Bank  of  Potomac,  7  EL  220. . .  .97. 

6.  The  act  of  May  26, 1824,  (4  Stats,  at  Large,  62,)  respecting  proceedings  to  try  the 
validity  of  private  land  claims  in  Missouri,  reenacted  and  extended  to  Mississippi 
and  other  States  by  the  act  of  June  17,  1844,  (6  Stats^  at  Large,  676,)  is,  and  if  not 
repealed,  will  continue  in  force  as  to  all  appeab  from  the  district  conrts  to  thb 
court,  including  appeab  from  Mississippi.  United  States  v.  Baisdori*s  Heirs,  8  H. 
118.... 51 7. 

Citation  ;  Equity,  6. 

APPURTENANCES. 
Courts  of  the  United  Statbs,  S. 

ASSIGNMENT. 

A.  deed  of  assignment  to  trustees  in  trust  for  creditors,  which  shows  upon  its  face  an 
intention  to  postpone  all  pa}'ment  to  the  creditors  to  a  future  day,  and  in  the  mean 
time  to  have  the  funds  used  to  build  a  railroad,  which,  in  an  unfinished  state,  was 
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part  of  the  property  asfflgned,  is  void  on  its  face,  as  against  a  creditor  who  did  not 
assent  thereto.    Bodley  ▼.  Ooodrichy  7  H.  276 118. 

COUBTS    OF   THE  UNITED   STATES,    16-19;    DeED,  8  ;  PUBUC  LaKDS,  7. 

ASSUMPSIT. 

Assumpsit  lies  in  New  York  on  an  undertaking  in  Wisconsin,  contained  in  a  writing 
having  a  scrawl,  and  no  seal  affixed  to  the  defendant's  name,  though,  in  the  State 
where  it  was  made,  it  has  the  effect  of  a  deed.   Le  Roy  v.  Beard,  8  H.  451 . . .  .654. 

ATTACHMENT. 
^  Bankrupt,  4 ;  Sale,  1.  2. 

AUCTION. 
Sale,  8. 

AVERAGE. 
Admiralty. 

BAILMENT. 
Sale,  1.  2. 

BANK. 
Constitutional  Law,  8. 

BANKRUPT. 

1.  The  bankrupt  act  of  1841,  §  IS,  (6  Stats,  at  Laige,  448,)  makes  the  proceedings 
matter  of  record,  and  the  public  notice  of  them,  required  by  the  net,  having  been 
given,  the  creditors  cannot  impeach  the  decree  of  bankruptcy  collaterally,  but  are 
bound  thereby  as  by  a  decree  in  rem,    Shawhan  v.  Wherrittj  7  H.  627. . .  .828. 

2.  Under  the  4th  and  5th  sections  of  the  bankrupt  act  of  1841,  (5  Stats,  at  Large, 
448,  444,)  a  surety,  for  a  debt  payable  infuturp  at  the  time  of  the  decree  of  bank- 
ruptcy, could  prove  his  claim ;  and  the  bankrupt  is  discharged  by  his  certificate 
from  all  liability  to  the  surety  for  money  subsequently  paid  on  account  of  the  debt 
Mace  V.  WeUs,  7  H.  272. . .  .117. 

8.  A  lien  acquired  by  a  decree  of  a  state  court  in  a  suit  instituted'  after  notice  of  an 
act  of  bankruptcy  committed  by  a  merchant,  is  invalid ;  and  the  party  who  has  re- 
ceived property  of  the  bankrupt,  or  its  proceeds,  under  such  a  decree,  must  account 
to  the  assignee  therefor.    Shawhan  v.  Wherritt,  7  H.  627 . . .  .828. 

4.  An  attachment  on  mesne  procesSy  under  the  laws  of  New  Hampshire,  creates  a  lien, 
protected  by  the  proviso  of  the  second  section  of  the  bankrupt  act  of  1841,  (5  Stats, 
at  Laige,  442,)  and  not  defeasible  by  the  interposition  of  the  plea  of  a  discharge  of 
the  bankrupt  in  bar  of  the  action.  Peck  v.  Jenness,  7H.612....820;  Colby  v.  Led-' 
den,  7  H.  626-828. 

6.  Over  a  suit  pending  in  the  court  of  common  pleas  of  the  State  of  New  Hampshire, 
or  any  question  involved  therein,  the  district  court  of  the  United  States  sitting  in 
bankruptcy,  could  exercise  no  control,  either  directly,  or  by  enjoining  the  plaintiff 
lb. 

BHiL  OF  REVIEW. 

Equity,  5. 
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BILL  OF  REVIVOR. 
Equity^  5. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

Fraudulent  Convbtancb. 

BOND. 
Dbmubreb. 

BOUNDARY. 
The  history  of  the  jurbdiction  exercised  by  the  United  States  west  of  the  Missisappi 
River  examined,  and  a  decree  made,  fixing  the  boundary  betweeen  the  States  of 
Missouri  and  Iowa.    Missouri  y.  lowa^  7  H.  660. . .  .887. 

Deed,  2;  Plbadinq,  8. 

CASES  AFFIRMED,  EXPLAINED,  &o. 

1.  Owens  V.  Tieman,  10  Pet  447,  affirmed.  Van  Renssdaer  ▼.  W<U^s  JSxectUon^ 
7H.784 407. 

2.  Bailey  v,  Dozier,  6  How.  28,  affirmed.     Wanzer  y.  Tapper,  8  H.  284 568. 

8.  Stoddard  r.  Chambers,  2  How.  285,  and  the  title  involved  therein,  some  new  facts 
being  introduced,  reexamined  and  affirmed.    Mills  y.  Stoddard,  8  H.  845. . .  .620. 

4.  Wood  V.  The  United  States,  16  Pet  842,  reexamined,  and  some  part  of  it  ex- 
plained.    CkddweU  y.  United  States,  8  H.  866. . .  .625. 

Public  Lands,  6 ;  Tbust,  2. 

CHOCTAW  INDIANS. 
Dbmubber. 

CHOSE  IN  ACTION. 

COUBTS  OF   THB  UNITED   StATBB,  19. 

CITATION. 

In  a  case  from  Louisiana,  errors  in  a  citation  by  calling  the  wrong  defendant,  the  wife 
of  C.  B.  and  omitting  to  state  that  the  plaintiff  was  a  trustee,  are  not  materiaL 
Peale  ▼.  Phipps,  8  H.  256 . . .  .578. 

CITIZEN. 

Constitutional  Law,  6;  Coubts  of  the  United  States,  15-19;  Dexubbbb; 

Jui>okbnt,  &c.  6. 

COMMERCE. 
Constitutional  Law,  4,  5. 

CONSTITUTIONS^  LAW. 

1.  The  defendant  justified,  in  an  action  of  trespass,  for  that  martial  law  had  been  de- 
clared by  the  legislature  of  the  State,  and  he  being  a  military  officer,  and  acting 
under  the  orders  of  his  superior  officer,  had  broken,  &c.  as  he  lawfulljr  might,  fte. 
And  upon  a  question  whether  the  government,  which  declared  martial  law,  was  the 
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duly  constituted  goyernment  of  the  State,  it  was  held^  that  the  circuit  court  had  not 
power  to  try  and  determine  this  question,  which,  so  far  as  the  United  States  was 
concerned,  belonged  to  the  political,  and  not  to  the  judicial  power ;  and,  so  &r  as 
the  State  was  concerned,  having  been  decided  by  the  highest  court  of  the  State, 
acting  as  part  of  the  government  of  the  State,  when  admitted  to  be  duly  constituted, 
the  circuit  court  was  bound  to  follow  its  decision.    Luther  v.  Borden,  7  H.  1 ...  .1. 

5.  Congress  has  delegated  to  the  President,  by  the  act  of  February  28,  1 795,  (1  Stats, 
at  Large,  424,)  the  power  to  decide  for  the  purposes  of  that  act,  whether  a  govern- 
ment, organized  in  a  State,  is  the  duly  constituted  government  of  that  State ;  and 
after  he  has  decided  this  question,  the  courts  of  the  United  States  are  bound  to  f(d- 
low  his  decision,    lb. 

8.  The  government  of  a  State,  by ^  its  legislature,  has  the  power  to  protect  itself  from 
destruction  by  armed  rebellion,  by  declaring  martial  law ;  and  the  l^;islature  is  the 
sole  judge  of  the  existence  of  the  necessary  exigency,    lb. 

4.  A  state  law,  which  requires  the  masters  of  vessels  engaged  in  foreign  commerce,  to 
pay  a  certain  sum  to  a  state  officer,  on  account  of  every  passenger  brought  from  a 
foreign  country  into  the  State,  or  before  landing  any  alien  passenger  in  the  State, 
is  inoperative,  by  reason  of  its  conflict  with  the  constitution  and  laws  of  the  United 
States.     Smith  v.  Turner;  Norris  v.  Boston ;  Pansenger  Cases,  7  H.  283. . .  .122. 

6.  A  state  law  which  imposes  a  tax  on  exchange  and  money  brokers  is  not  repugnant 
to  the  constitutional  power  of  congress  to  regulate  commerce.  Nathan  v.  Louisiana, 
8H.  73 605. 

6.  A  law  of  the  State  of  Louisiana,  imposing  a  tax  on  legacies  payable  to  aliens,  is  not 
repugnant  to  the  constitution  of  the  United  States.  Mager  v.  Qtima,  8  H.  490 
...  •667. 

7.  The  legislature  of  Virginia,  in  1829,  authorize  a  turnpike  corporation  to  raise 
money  by  a  lottery  to  repair  a  part  of  the  turnpike ;  it  was  manifestly  an  authority 
to  be  used  without  delay ;  in  1834,  it  not  having  been  used,  by  another  act  it  was 
provided  that  six  years  should  be  allowed  for  that  purpose.  Held,  that  this  limita- 
tion did  not  impair  the  obligation  of  any  contract    Phalen  t.  Virginia,  8  H.  168 

8.  A  retrospectiye  law,  which  enables  banking  corporations  to  sue  in  their  own  names 
on  notes  payable  to  their  cashiers,  does  not  impair  the  obligation  of  a  contract. 
Crawford  v.  Branch  Bank  of  Mobile,  7  H.  279 120. 

Courts  of  the  United  States,  14. 

CONTRACT. 

Constitutional  Law,  7,  8. 

COPYRIGHT. 

Under  the  6th  section  of  the  copyright  law  of  February  8, 1881,  (4  Stats,  at  Large, 
487,)  the  penalty  can  be  adjudged  only  for  the  sheets  found  in  the  possession  of  the 
defendant    Backus  v.  Oould,  7  H.  798. . .  .414. 

CORPORATION. 
Constitutional  Law,  7.  8. 

COURT& 
State  Court. 

COURTS  OP  THE  UNITED  STATES. 

1.  Where  it  does  not  appear  upon  the  record  that  any  right  or  title  or  exemption  wm 
set  up  under  the  constitution  or  any  law  of  the  United  States,  this  court  has  not 


730  INDEX. 

jurisdiction  under  the  25th  section  of  the  judiciary  act  of  1 789^.(1  Stats,  at  Large, 
85.)     Smith  v.  Hunter,  7  H.  738 882. 

2.  The  question  whether  the  local  law  annexed  the  right  to  alluvion  to  a  certain  tract 
of  land,  or  how  it  divided  the  increment  between  the  owners  of  two  tracts,  is  not 
one  of  those  matters  which  this  court  can  reexamine  under  the  25th  section  of  the 
judiciary  act  of  1 789,  even  if  the  losing  party  claimed  the  upland  and  its  legal  ap- 
purtenances under  an  act  of  congress.  It  belongs  to  the  local  law  to  determine 
what  those  legal  appurtenances  are.    Kennedies  Executors  y.  Hun^s  Lessee,  7  H.  586 

....  oUDa 

3.  Under  the  25th  section  of  the  judiciary  act  of  1 789,  (1  Stats,  at  Large,  85,)  tibia 
court  cannot  inquire  whether  an  oppressive  use  has  been  made  of  the  right  of  emi- 
nent domain  by  the  authorities  of  a  county,  under  a  law  of  a  State,  so  as  to  im- 
pair the  rights  of  an  owner  of  land  under  a  patent  MiUs  v.  St,  CUar  County ,  8  H. 
569 707. 

4.  y^ere  land  is  claimed  under  an  authority  alleged  to  have  been  exercised  by  the 
secretary  of  the  treasury  in  behalf  of  the  United  States,  and  the  decision  is  against 
the  validity  of  such  authority,  this  court  has  jurisdiction  under  the  25th  section  of 
the  act  of  1789,  (1  Stats,  at  Large,  85.)     Neilson  v.  Lagow,  7  H.  772. . .  .S99. 

5.  A  defence  founded  on  the  allegation  that  the  defendant's  conduct  was  in  fraud  of 
an  act  of  congress,  is  not  a  matter  which  this  court  can  reexamine  at  his  instance  on 
a  writ  of  error  under  the  25th  section  of  the  judiciary  act  of  1789,  (1  Stats,  at 
Large,  85.)     Udell  v.  Davidson,  7  H.  709. . .  .896. 

6.  If  the  highest  court  of  a  State  dismissed  a  writ  of  error  because  the  plaintiff  &iled 
to  produce  a  transcript  of  the  record  of  the  court  below,  this  court  has  not  jurisdic- 
tion under  the  25th  section  of  the  judiciary  act  of  1 789,  (1  Stats,  at  Large,  85.) 
Matheson  v.  Branch  Bank  of  Mobile,  7  H.  260 109. 

7.  If  a  judgment,  brought  here  under  the  25th  section  of  the  judiciary  act  of  1789, 
(1  Stats,  at  Large,  75,)  may  be  supported  on  any  one  ground,  within  the  exclusive 

'  cognizance  of  the  state  court,  it  would  be  useless  to  reverse  it,  because  some  point, 
which  this  court  can  reexamine,  was  erroneously  ruled.  Erwin  v.  Lawry,  7  EL  1 72 
....  76. 

8.  Where  the  action  is  to  recover  specific  chattels,  and  their  value  is  alleged  in  the 
declaration  to  exceed  $2,000,  the  defendant  may  have  a  writ  of  error,  though  it  was 
part  of  the  verdict  that  the  chattels  were  of  less  value  than  $2,000,  provided  the 
plsdntiff  released  that  part  of  the  verdict,  and  it  was  not  noticed  in  the  judgment 
Bennett  v.  Butterworth,  8  H.  124 520. 

9.  The  whole  of  a  case  cannot  be  broken  up  into  points  and  sent  to  this  court  on  a 
certificate  of  division  of  opinion.    Luther  v.  Borden,  7  H.  1 ....  1. 

10.  Though  the  motion  on  which  a  question  arises,  where  the  judges  divide  in  opinion, 
was  an  appe^  to  their  discretion,  yet,  if  the  question  on  which  they  divide  is  matter 
of  strict  right,  this  court  has  jurisdiction  under  the  act  of  1802,  §  6,  (2  Stats,  at 
Large,  159,)  and  will  decide  all  the  points  necessary  to  a  decision  of  that  questi(m« 
if  tbey  arose  simultaneously  and  the  judges  differed  thereon.  United  States  v.  Ckt- 
cago,  7  H.  185 82. 

11.  On  a  certificate  of  division  of  opinion,  if,  upon  inspecting  the  record,  it  appears 
that  the  particular  point  or  points  upon  which  the  justices  of  the  circuit  court  dif^ 
fered  in  opinion  are  not  distinctly  stated,  the  case  will  be  dismissed  for  want  of  juris- 
dictien.    Sadler  v.  Hoover,  7  H.  646 ....  883. 

12.  The  6th  section  of  the  act  of  1802,  (2  Stats,  at  Large,  159,)  gives  jurisdiction  to 
this  court  only  where  the  judges  of  the  circuit  court  differ  in  opinion  on  a  quesdon 
of  law.     Wilson  v.  Bamum,  8  H.  258 579. 

18.  A  question  whether  a  machine  is  substantially  like  a  thing  patented  cannot  be 
tified  here.    Ih. 
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14.  The  supreme  court  of  Michigan  having  settled  a  question  as  to  the  constitutionalitjr 
of  a  law  of  that  State  depending  whoUy  on  the  local  law,  this  court  followed  that 
decision.    NesmUh  v.  Shddonj  7  H.  812. . .  .416. 

15.  Where  a  lien  exists  bj  special  mortgage  on  properly  in  Louisiana,  and,  the  mort- 
gagor being  dead,  the  property  is  in  the  course  of  administration  in  the  probate 
court,  the  circuit  court  of  the  United  States  has  jurisdiction  to  enforce  a  sale  under 
the  mortgage  in  &vor  of  a  citizen  of  some  other  State  than  Louisiana.  Ermn  y. 
Lowry^  7H.  172.  ...76. 

16.  If  a  mortgage  be  actually  sold  and  assigned  so  as  to  make  the  complainant  the  real 
owner  thereof,  he  may  sue  in  a  circuit  court  of  the  United  States,  though  one  in- 
ducement to  sell  and  to  assign  was  to  vest  the  tide  in  one  able  to  bring  a  suit  in  that 
court.    Smith  v.  Kemachen^  7  H.  198 90. 

17.  Miter,  if  the  assignor  continues  the  real  owner.    lb. 

18.  But  this  must  be  pleaded  to  the  jurisdiction ;  it  is  waived  by  a  plea  in  ban    lb. 

19.  The  assignee  of  a  bond  and  mortgage  who  comes  into  a  court  of  equity  to  obtain 
payment  of  the  debt,  brings  "  a  suit  to  recover  the  contents  of  a  chose  in  action,** 
within  the  meaning  of  the  11th  section  of  the  judiciary  act  of  1789,  (1  Stats,  at 
Large,  78,)  and  must  show  that  his  assignor  was  competent  to  sue  the  defendant  in 
the  circuit  court    Sheldon  v.  SUl,  8  H.  441 . . .  .651. 

Admiraltt  ;  Ambndhent  ;  Appeal  ;  Bankrupt,  5 ;  Constitutional  Law,  1-8 ; 
Demurbeb  ;  Equity,  6 ;  Judgment,  &c.  S-6  ;  Lien  ;  Writ  of  Error. 

COVENANT. 

A  covenant  of  seisin  is  broken  without  an  eviction.  Le  Roy  ▼.  Beard,  8  H.  451 .... 
654. 

Agent,  1. 

DEATH. 
Public  Lands,  11. 

DEBT. 
Demurrer. 

DEBTOR  AND  CREDITOR. 
Assignment;  Deed,  S;  Fraudulent. Conybyanoe. 

DEED. 

1.  Though  it  is  the  duty  of  the  court  to  construe  a  deed,  it  is  the  duty  of  the  jury  to 
apply  its  terms  when  thus  construed,  to  the  land,  and  ascertain  whether  the  prem- 
ises in  question  are  within  the  description.  Reed  v.  Proprietors  of  Locks  and  Car 
nals,  8  H.  2 74.... 585. 

Where  the  description  of  boundaries  in  a  deed  are  indefinite  or  uncertain,  the  con- 
struction given  by  the  parties,  and  manifested  by  their  acts  on  the  land,  is  deemed 
the  true  one,  unless  the  contrary  be  clearly  shown.    lb. 

8.  Construction  of  a  deed  of  trust  for  the  benefit  of  creditors,  held  to  have  provided 

only  for  individual,  to  the  exclusion  of  partnership  creditorsi     MurriU  v.  Neill,  8  H 

414 641. 

Agent,  l ;  Assumpsit  ;  Power  ;  Tbust. 

DELIVERY. 
Sale,  1.  2. 

DEMURRER. 
In  an  action  of  debt,  by  John  lyier,  President  of  the  United  States,  as  successor  in 
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office  of  Martin  Van  Buren,  foanded  on  bonds  alleged  to  bave  been  made  hj  tbo 
defendants  to  M.  B.  and  his  successors  for  tbe  use  of  the  orphan  children  provided 
for  in  a  treaty  with  the  Choctaw  Indians,  upon  a  demurrer  to  the  declaration,  it  was 
held:  1.  That  it  was  not  cause  of  special  demurrer  that  the  citizenship  of  the 
plaintiff  was  not  shown  on  the  record.  2.  Nor  that  the  phuntiff  sued  as  succesBor. 
3.  Nor  that  the  parties  for  whose  use  the  action  was  brought  are  not  named.  4.  Nor 
that  there  was  no  act  of  congress  requiring  the  bonds  to  be  taken.  5.  Nor  that  the 
taking  of  the  bonds  by  the  President  was  without  actual  ccmsideration.  6.  That 
where  a  demurrer  in  abatement  of  the  action  is  taken,  and  OTerruled,  the  judf^ 
ment  for  the  plaintiff  is  final     Tyler  y.  Hand,  7  H.  573. . .  .300. 

Equity,  2 ;  PLEADixa,  2. 

DEPOSITION. 

1.  If  the  magistrate  who  takes  a  fteposition,  de  bene  esse^  under  the  80th  section  of  the 
judiciary  act  of  1789,  (1  Stats,  at  Laige,  88,)  does  not  certify  any  cause  of  taking, 
but  appends  the  notice  to  the  opposite  party,  which  states  that  the  witness  is  ^  about 
to  depart  the  State,"  the  deposition  cannot  be  read.  Harris  ▼.  WaUf  7  H.  693. . . . 
358. 

2.  The  notice  should,  but  in  this  case  does  not,  show  the  cause  of  taking.    16. 

8.  The  fact  that  the  attorney  of  the  opposite  party  attended,  but  refused  to  take  pari 
in  the  proceedings,  does  not  cure  the  defect  in  the  certificate.    lb, 

4.  If  parties  agree  a  deposition  should  be  read,  this  ooYers  both  what  is  incompetent 
and  competent  evidence  contained  in  it    lb. 

DEVISE  AND  LEGACY. 

1.  DeTise  to  two  grandchildren  of  the  testator,  provided,  that  if  both  shall  die  under 
age  and  without  lawfid  issue,  then  over.  Held,  that,  as  the  devisees  lived  to  be  of 
full  age,  the  devise  over  never  took  effect    Doe  v.  Watnon,  8  H.  263. . .  .581, 

2.  A  legatee,  in  the  adverse  possession  of  land  of  the  testator,  cannot  be  compelled  to 
allow  rent  by  way  of  deduction  from  his  legacy.  JVetit  t.  Smith,  8  H.  402. ... 
686. 

CoKSTiTUTiONAL  Law,  6 ;  Pabtixs  ;  Tbust. 

DISTRICT  OF  COLUMBIA. 

JuiMlfBNT,  $tC,  2. 

DISMISSAL  OF  SUIT. 
Appbal,  8 

DIVISION  OF  OPINION. 

COUBTS  OF  THB  UNITED  StATXS,  9-18. 

EJECTMENT. 
An  outstanding  title  may  be  set  up  by  the  defendant  in  an  action  of  ejectment,  where 
the  plaintiff  claims  solely  under  a  paper  titie,  and  the  effect  of  the  outstanding  title 
is  to  show  that  nothing  passed  to  the  phuntiff  by  his  paper  tide.    Marth  v.  Brook$f 
8H.223 565. 

JUDOKBKT,  &C.  1. 

ENTRY,  RIGHT  OF. 
LiMiTATioNa  ov  Suits,  2. 
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EQUITY. 

1.  Where  parties  set  up  a  claim  under  a  voluntary  post  nuptial  settlement,  after  die 
lapse  of  upwards  of  forty  years,  and  great  change  of  value  of  the  property  partly 
attributable  to  the  expenditure  of  the  respondents  and  those  under  whom  they  claim, 
and  no  fraud  was  charged.  Hdd,  that  the  claim  was  stale,  and  a  court  of  equity 
would  not  lend  its  aid  to  enforce  it.     Wagner  v.  Baird,  7  H.  234 ....  105. 

S.  A  complainant  who  asks  the  aid  of  a  court  of  equity  to  enforce  a  Judgment  at  law 
must  show  that  the  occasion  for  this  aid  is  not  his  own  laches,  and  if  laches  appear 
on  the  &ce  of  the  biU,  the  defendant  may  take  advantage  of  it  by  demurrer.  MaX" 
wdl  V.  Kennedy,  8  H.  210 560. 

8.  Courts  of  equity  do  not  hold  a  conveyance  made  by  a  female  child  just  of  age,  to 
her  parents,  to  be  void  on  its  face ;  but  they  will  scrutinize  such  a  transaction  with 
much  jealousy,  on  account  of  the  natural  influence  which  parents  have  over  chil- 
dren ;  and  if  it  be  found  that  there  was  the  least  linconscionable  advantage  taken 
of  that  influence,  or  that  the  act  was  unreasonable  under  the  circumstances,  they 
will  set  it  aside.    Taylor  v.  Taylor,  8  H.  183 548. 

4.  If  a  bill  against  an  administrator  and  his  surety  charges  the  latter  with  being  the 
fraudulent  grantee  of  the  intestate,  and  imputes  waste  to  the  administrator  and  col* 
lusion  with  the  surety  to  secrete  the  personal  estate,  and  prays  for  the  subjection  of 
the  lands  of  the  intestate,  fraudulently  conveyed  to  the  surety  in  the  lifetime  of  the 
intestate,  it  is  sufficient    McLaughlin  v.  Bank  of  Potomac,  7  H.  220. . .  .97. 

5.  After  a  final  decree  had  been  made,  by  consent,  one  of  the  parties,  joining  lus  aft* 
signee  in  insolvency,  and  sundry  of  his  creditors,  alleged  to  be  interested,  brought  a 
bill  to  set  a«de  that  decree  for  defect  of  jurisdiction  and  want  of  necessary  parties. 
Held,  1.  That  this  was  an  original  and  not  a  supplemental  b^l,  or  bill  of  revivor  or 
review.  2.  That  if  a  bill  of  review,  it  was  barred  by  the  lapse  of  more  than  five  years 
from  the  date  of  the  decree.    Kennedy  v.  Georgia  State  Bank,  8  H.  586. ...  714. 

6.  If  a  case,  which  in  its  nature  and  objects  is  a  suit  in  equity,  is  removed  from  a  state 
court  of  Louisiana  to  the  circuit  court  of  the  United  States,  it  must  be  proceeded 
with,  by  the  latter  court,  like  other  cases  in  equity ;  and  it  must  be  brought  here  on 
appeal,  not  by  a  writ  of  error.     Surgett  v.  Lapice,  8  H.  48. . .  .497. 

Account  ;  Answer  ;  Appeal,  4 ;  Judgment,  &c.  1  ;  Parties  ;  Pabtnebship  ; 

Pleading,  3 ;  Vendob  and  Pubchabeb. 

ESTATES  OP  PERSONS  DECEASED. 
ExECUTOBn  &c.;  Lien,  2. 

ESTOf*PEL. 
if  the  debtor  acts  in  selecting  the  appraisers  on  an  order  of  seizure  and  sale  in  a 
proceeding  for  foreclosure,  in  the  circuit  court  of  the  United  States  held  in  Liouis- 
iana,  and  in  giving  directions  to  the  marshal  concerning  the  mode  of  sale,  and  these 
facts  are  known  to  the  purchaser  when  he  buys,  and  pays  for  the  property,  the 
debtor  is  estopped  fnun  avoiding  the  sale  by  showing  that  the  marshal  had  not  taken 
the  necessary  steps  to  authorize  him  to  sell.    Erwin  v.  Lowry,  7  H.  172. ... 76. 

Verdict,  2. 

EVIDENCE. 
Deposition  ;  Insubance,  8 ;  Judgment,  &c.  6. 7 ;  Power,  2 ;  Public  Lands,  12  ; 

Witness. 

EXCEPTIONS. 
An  instruction  calculated  to  mislead  a  jury,  is  erroneous.     Caldwell  v.  United  Statetf 
8  H.  366.... 625. 

Anbwbr  ;  Appeal,  4. 

VOL.  XYII.  62 
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EXCHANGE  AND  MONEY  BROKERS. 
Constitutional  Law,  5. 

EXECUTORS  AND  ADMINISTRATORS. 

In  Virginia,  it  is  not  a  breach  of  duty  for  an  executor  to  fiul  to  plead  the  statute  of 
limitations.     West  ▼.  Smith,  8  H.  402 636. 

Equity,  4 ;  Judgment,  &c.  2.  7 ;  Jurisdiction  ;  Lien,  2 ;  Pabtieb. 

FELONY. 
Fbauds  on  the  United  States. 

FERRY. 

If  a  grant  of  a  ferry  right  by  a  State  fairly  admits  of  two  interpretations,  that  shall  be 
selected  which  least  restricts  the  public  rights.     Mills  y.  Sl  Clair  County^  8  H.  569 
. .  707. 

FORFEITURE. 

Revenue  Laws,  2.  3. 

FORGERY. 
Frauds  on  the  United  States. 

FOX  INDIANS. 
Public  Lands,  12. 

FRANCHISE. 
Febby. 

FRAUD. 

COUBTS  OF  THE  UNITED  STATES,  5 ;  EqUITY,  1.  3.  4 ;  LaW  AND  FaCT  ;  SaXK,  8 

Yendob  and  Purchaseb. 

FRAUDS  ON  THE  UNITED  STATES. 

1.  Under  the  2d  section  of  the  act  of  March  3,  1823,  (3  Stats,  at  Large,  772,)  an  in- 
dictment need  not  charge  that  the  alleged  acts  were  done  "feloniously" — the  stat- 
ute makes  certain  acts  done  with  a  certain  fraudulent  intent  or  purpose,  felony,  and 
if  the  acts,  and  intent  or  purpose,  described  in  the  statute,  are  charged,  it  is  a  con- 
clusion of  law  therefrom  that  a  felony  was  committed.  United  States  y.  Stoats,  8  H. 
41 492. 

8.  This  section  punishes  not  only  the  crime  of  forging  certain  instruments  or  uttering 
them  when  forged,  but  using  a  genuine,  but  false  instrument,  knowing  it  to  be  fiklse, 
in  support  of  a  claim,  with  intent  to  defraud  the  government.    lb, 

FRAUDULENT  CONVEYANCE. 

The  holder  of  a  note  is  a  creditor  of  the  indorser  within  the  meaning  of  the  statots 
respecting  conveyances  to  defraud  creditors.  McLaughlin  v.  Bank  of  Potomac,  7  H. 
220*  •••97. 

Equity,  4 ;  Judgment,  &o.  7.  ~ 

FREIGHT. 
Insubance,  1.  8. 
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GRANT. 
Ferrt  ;  PuBLio  Lands,  1. 

HUSBAND  AND  WIFE. 

In  'Virginia,  if  the  husband  suryives  the  wife,  he  becomes  entitled  to  an  interest  which 
she  has  in  a  chattel,  by  way  of  remainder  afler  an  estate  for  the  life  of  a  third  per- 
son ;  it  is  subject  to  be  reduced  to  possession  by  him,  if  living  at  the  termination  of 
the  precedent   life-estate,  or  by  his  administrator,  if  the  husband  has  deceased 

McClanahan  ▼. DaviSy  8  H.  170 542. 

Equity,  1 ;  Limitations  of  Suits,  2 ;  Powbb. 

INDIANS. 
Dbmurbeb;  Public  Lands,  12. 

INDIA  RUBBER  SHOE& 
Revbnxte  Laws,  1. 

INDICTMENT. 
Fbauds  on  the  United  States,  1. 

INJUNCTION. 
Appeal,  1 ;  Bankbupt,  5. 

INSOLVENT. 
Judgment,  &c.  4 ;  Lien,  2. 

INSTRUCTIONS  TO  JURY. 
Exceptions. 

INSURANCE. 

1.  Under  a  policy  on  freight  of  a  memorandum  article,  warranted  free  from  avemgef 
&c.,  the  underwriter  is  not  liable,  unless  there  was  a  destruction  in  specie  of  the 
entire  cargo,  or  unless,  if  sold  at  a  port  of  distress,  such  destruction  would  have  been 
inevitable,  from  the  sea  damage,  before  it  could  have  arrived  at  the  port  of  destina- 
tion.    Hugg  Y.  Augusta  Insurance  and  Banking  Company,  7  H.  595*  •••810. 

2.  Damage  to  the  vessel  will  not  amount  to  or  cause  a  loss  of  freight,  if  the  vessel  can 
be  repaired,  or  another  procured  at  the  port  of  necessity,  at  a  reasonable  expense,  ^ 
and  within  a  reasonable  time,  so  as  to  carry  the  cargo  in  specie  to  the  port  of  desti- 
nation,   lb. 

3.  The  owner  of  a  cotton  mill  applied  for  insurance,  and  represented  in  writing, 
among  other  things,  that  **no  lamps  were  used  in  the  picking-room."  Subsequently, 
the  property  passed  out  of  his  hands,  and,  upon  the  application  of  the  purchasers, 
another  policy  was  issued,  declaring  the  insurance  to  have  been  made  "  agreeably 
to  the  representations  of  J.  S.,"  the  forme)*  .owner.  This  insurance  was  continued 
through  several  different  policies,  no  new  representation  being  made,  until  the  de- 
struction of  the  mill  by  fire,  occasioned  by  a  lamp  in  the  picking-room.  Held,  that 
extraneous  evidence  was  admissible  to  show  what  J.  S.'s  representation  was,  and 
that,  as  it  was  admitted  to  be  material  to  the  risk,  had  been  adopted  by  the  plaintiffi^ 
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and  was  not  observed  in  practice,  the  plaintiffs  could  not  recoyer.  CUtrk  ▼.  77ie 
Manufacturers*  Insurance  Company,  8  H.  285. . .  .569. 
4.  It  is  not  the  duty  of  the  assured  to  give  information  to  the  insurer,  on  anj  &ct  which 
the  insurer  may  be  presumed  to  know,  unless  inquired  of;  but  any  unusual  practice 
as  to  the  use  of  the  premises,  material  to  the  risk,  must  be  conununicated ;  if  not, 
and  such  practice  is  continued,  and  the  risk  thereby  enhanced,  the  policy  is  not 
valid.    lb. 

INSURRECTION. 
Constitutional  Law,  1-8. 

IOWA. 
Boundary. 

ISSUE. 
Appeal,  4  ;  Law  and  Fact. 

JOINDER  OF  COUNTS. 
Pleading,  2. 

JUDGMENT  AND  DECREE. 

1.  If  the  validity  of  a  mortgage  be  tried  and  adjudicated  in  a  suit  in  chancery,  tiie 
decree  binds  parties  and  privies  in  an  action  of  ejectment  founded  on  the  same 
mortgage.    Smith  v.  Kemochen,  7  H.  198  •  •  •  •  90. 

2.  The  orphans'  court  in  the  District  of  Columbia  having  authority  to  allow  a  commis- 
sion to  an  executor,  pro  opere  et  labarey  its  decision  as  to  the  quantum  is  finaL  West 
V.  Smith,  8  H.  402 636. 

8.  The  judgments  and  decrees  of  circuit  courts  are  binding  until  reversed,  though  the 
record  does  not  show  jurisdiction.   Kennedy  v.  Georgia  State  Bankj  8  H.  586 714. 

4.  Where  a  party  became  insolvent  in  South  Carolina,  and  his  assignee,  under  the  in- 
solvent laws  of  that  State,  took  no  steps  to  connect  himself  with  a  suit  pending  in 
the  circuit  court  of  the  United  States  for  the  district  of  Geoigia,  until  after  a  final 
decree,  he  was  held  to  be  barred  thereby,    lb. 

5.  If  parties  agree  that  the  judges  of  the  circuit  court  may  draw  inferences  of  fact  not 
found  by  the  jury  in  that  court,  and  the  judgment  can  be  supported  by  a  reasonable 
presumption  that  the  judges  found  certain  facta,  it  will  not  be  reversed.  Prentice 
V.  Zane^s  Administrator,  8  H.  470 661. 

6.  If  the  record  contains  proper  averments  of  citizenship  to  give  a  circuit  court  of  the 
United  States  jurisdiction,  a  titie  made  by  the  marshal  under  the  judgment,  cannot 
be  attacked  collaterally  by  proof  that  the  averments  as  to  citizenship  were  not  Inte, 
and  so  that  the  court  had  not  jurisdiction.    Erwin  v.  Lotory,  7  H.  172. ...  76. 

T.  A  judgment  at  law  against  an  administrator  is  evidence  of  the  existence  of  the  debt 
against  the  surety  of  the  administrator  and  the  firaudulent  grantee  of  the  intestate. 
McLaughlin  v.  Bank  of  Potomac,  7  H.  220. . .  .97. 

Appeal,  1-S;  Bankrupt,  1.  8;  Courts  of  the  United  States,  7.  8;  Dsmitb- 

RER ;  Equity,  2.  5 ;  Lien  ;  Pleading,  2 ;  Verdict. 

JURISDICTION. 

A  petition  having  been  presented  to  a  probate  court  in  Louiraana,  and  thence  tnin»> 
ferred  by  consent  to  a  district  court  of  the  same  State ;  Held,  that,  as  the  petition 
charged  the  defendant  with  mal««dministration  of  a  succession,  the  district  court  had 
jurisdiction.    Foumiquet  v.  Perkins,  7  H.  160 ....  70. 

Boundary;  Constitutional  Law,  1-3 ;  Equity,  5;  Judgment,  &c  8.  6 ; 

Trust;  Writ  of  Error,  1. 
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JUBY. 
Dkbd,  1 ;  EzcEpnoifs;  Law  A2a>  Fact. 

LAGHEa 
Equity,  2. 

LAPSE  OF  TIME. 
Equity,  1. 5. 

LAW  AND  FACT. 

It  18  not  improper  to  direct  an  issae  on  a  question  of  fraud  in  &ct,  tfaou^^  it  also  in* 
Tolves  matter  in  law.    McLaughUn  y.  Bcmk  of  Potomac^  7  H.  220. .  •  .97. 

Dked,  1 ;  JuDOUEirr,  &c  5. 
LEX  LOCL 

ASBUMPSIT. 

LIEN. 

1.  In  ihoee  States  where  a  judgment  in  the  state  courts  creates  a  lien,  a  judgment  m 
a  court  of  the  United  States  has  that  operation  throughout  the  district  to  which  its 
jurisdiction  extends ;  and  state  legislation,  modifying  the  lien  of  judgments,  or  re- 
stricting their  operation,  cannot  affect  the  lien  of  judgments  in  the  courts  of  the 
United  States.    MugingiU  ▼.  Downs^  7  H.  760.  • .  .892. 

2.  The  lien  of  judgments  in  the  courts  of  tiie  United  States,  depends  upon  the  laws  of 
the  State  at  the  time  its  process  acts  were  adopted  by  congress,  unless  congress  has 
further  legislated  on  the  subject ;  and  in  Mississippi,  a  judgment  against  an  adminis- 
trator does  not  make  a  lien  on  the  property  of  the  deceased,  if  his  estate  is  declared 
insolvent  by  the  orphans'  court  subsequently  to  the  judgment    WilHtmu  y.  Benedict^ 

8  H.  107.... 516. 

Bankrupt,  8. 4. 

LIMITATIONS  OF  SUlTa 

1.  Where  a  saving  clause  in  a  statute  of  limitations  was  repealed*  it  was  held  that  the 
statute  began  to  run  only  fiom  the  time  of  the  repeaL  Lewis  y.  Lewis^  7  H.  776 
. . . .400. 

2.  In  Masnchusetts,  the  right  of  entry  of  a  married  woman  is  barred  in  thirty  years, 
notwithstanding  her  coverture.  Eeed  v.  Proprietors  of  Locks  and  CanalSf  8  H.  274 
.... 686. 

Account;  Adtsbbb  Pobsesbion,  1 ;  Equity,  6;  Ezecutobs,  &&;  Paymsnt 

LOCAL  LAW. 
Courts  or  thb  United  States,  2. 8. 14. 

LOUISIANA. 

Citation  ;  Constitutionai.  Law,  6 ;  Equity,  6 ;  Estofpei.  ;  Jubibdiction  ; 

Public  LA2n>s,  9. 10 ;  Writ  of  Error,  2. 

MAISON  ROUGE,  MARQUIS  DE. 
Public  Lands,  1* 

MARINE  CORPS. 

Navy,  &c.  1 
62* 
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MARSHAL. 

ESTOPPSL. 

MARTIAL  LAW. 

CONSTITITTIONAL  LaW,  1-8. 

MASSACHUSETTS. 
Limitations  of  Suits,  8. 

MASTER  IN  CHANCERY. 
Appeal,  1. 

MISSISSn^PL 
Appeal,  5 ;  Liex,  3. 

MISSOURI. 
Appeal,  5 ;  Boundabt. 

MORT6AGK 
Courts  of  the  United  States,  15-19;  Estoppel;  Jui>OMBifT,  &c.  1 ;  Trust 

NAVY  OP  THE  UNITED  STATES. 

1.  The  act  of  March  2, 1837,  (5  Stats,  at  Large,  158,)  under  the  terms  **anjr  persoD 
enlisted  for  the  navy,"  includes  marines.     Wilkes  y.  Dinsmany  7  H.  89. .  •  .55. 

2.  The  commander  of  a  public  armed  vessel  of  the  United  States,  who  causes  such 
punishment  as  he  has  lawful  power  to  inflict,  to  be  inflicted  on  one  of  his  crew,  is 
primd  facte  justified  hj  showing  it  to  be  a  case  witMn  that  delegated  power ;  but  if 
it  be  proved  that  he  was  actuated  by  malice  or  passion,  and  not  hj  a  desire  to  do  his 
duty,  he  is  not  justified.    lb. 

8.  A  purser  in  the  navy  cannot  charge  commissions  for  drawing  bills  of  exchange  to 
procure  abroad  the  funds  which  he  disburses ;  nor  can  he  be  allowed  extra  compen- 
sation for  paying  the  mechanics  and  laborers  at  a  navy  yard,  this  being  an  official 
duty.     United  States  y.  Buchanan,  8  H  83 ... .  509. 

NEW  HAMPSHIRE. 
Bankrupt,  4. 

NEW  TRIAL. 
Verdict,  1. 

ORPHANS'  COURT. 

JUDGMEK'^C,  &C  2. 

PARENT  AND  CHILD. 
Ajoybrse  Posbbssion,  2 ;  Eqxtitt  8» 

PARTIES. 

In  a  bill  against  an  executor  to  obtiun  an  account  and  payment  of  a  legacy,  it  is  not 
necessary  to  join,  as  a  defendant,  a  devisee  of  a  tract  of  land  in  another  jurisdictMSi. 

West  Y.  Smiihf  8  H.  402 636. 

Demurrer;  Equity,  5;  Writ  of  Error,  1. 
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PAETNERSmP. 

In  equity,  joint  creditors  cannot  obtain  the  aid  of  the  court  to  appropriate  separate 

estate  to  the  payment  of  their  debts,  pari  passu  with  separate  creditors,  especially 

where  the  debtor  has  appropriated  his  separate  estate  towards  paying  his  separate, 

to  the  exclusion  of  his  joint  debts,  not  having  enough  to  pay  the  former.    MurriU  v. 

iV«t//,  8  H.  414 641. 

Deed,  3. 

PATENT. 
Appeal,  1 ;  Courts  of  the  United  States,  3. 13 ;  Public  Lands,  2. 12. 

PAYMENT. 

If  a  deputy  postmaster  be  in  default  at  the  end  of  a  quarter,  and  he  omits  to  make  an 
appropriation  of  subsequent  payments  made  by  him,  it  is  the  right  of  the  govern- 
ment to  apply  such  payments  to  extinguish  previous  balances ;  and  if  by  such  ap- 
propriations all  balances,  occurring  more  than  two  years  before  the  institution  of  the 
suit,  were  paid,  the  act  of  March  3, 1825,  (4  Stats,  at  Large,  103,  §  3,)  limiting  the 
liability  of  sureties,  does  not  affect  the  case.  Jones  v.  UhUed  States,  7  H.  681 
...349. 

PLEADING. 

1.  A  good  title,  defectively  stated  in  a  declaration,  is  aided  by  verdict ;  but  a  defective 
or  bad  title  is  not    McDonald  v.  Hobson,  7  H.  745 . . .  .386. 

2.  Where  a  declaration  contained  several  counts,  and,  on  a  plea  of  the  general  issue 
to  all,  a  verdict  was  found  for  the  plaintiff;  and  upon  a  special  plea  to  part  of  the 
counts,  and  a  replication  thereto,  a  demurrer  was  taken  but  not  joined,  and  no  judg- 
ment was  entered  on  the  demurrer ;  and,  by  the  law  of  the  State  where  the  trial 
was  had,  one  good  count  was  sufficient  to  support  a  judgment,  it  was  heldy  that  a 
judgment  for  the  plaintiff  was  not  erroneous.  Toumsend  v.  Jemison,  7  H.  706 . . 
361. 

8.  The  proper  mode  of  pleading  in  a  suit  between  two  States,  to  determine  a  question 
of  boundary  between  them,  is  by  bill  and  cross-bill,  by  which  each  party  becomes 
an  actor,  and  asserts  its  claims  and  pretensions  in  such  a  way  that  the  court  can  de- 
cree where  the  true  line  is,  and  have  it  surveyed  and  marked  when  necessary.  Mb- 
souri  V.  lotoa;  Iowa  v.  Missouri,  7  H.  660. . .  .837. 

Account;  Coubts  of  the  United  States,  18 ;  Demurrer  ;  Judgment,  &c.  3. 6. 

PLEDGE. 
Sale,  l.  2. 

POSTMASTER. 
Payment. 

POWER. 

A.  When  the  object  of  a  marriage  settlement  was  declared  to  be  the  settlement  of  her 
whole  estate  upon  a  married  woman,  with  power  to  dispose  of  it  by  appointment  or 
devise,  held,  that  power  to  appoint  "  the  interest,  rents,  and  profits,"  extended  to, 
and  gave  power  over,  the  fee  of  the  land.    Laddv.  Ladd,  8  H.  10. . .  .479. 

2.  A  power  which  is  to  be  executed  by  writing,  -'  under  her  hand  and  seal,  attested  by 
three  credible  witnesses,*'  is  well  executed,  though  the  attestation  clause,  signed  by 
the  witnesses,  only  certifies  to  the  sealing  and  delivery,  and  not  to  the  signing.  The 
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in  testimonium  clause  of  the  parties,  wluch  declares  they  ngned,  and  eyidence  oK- 
und^  iVom  the  witnesses,  may  be  examined  to  ascertain  the  &ct  that  they  did  attest 
the  signing.    Ladd  v.  Ladd,  8  H.  10 ....  4 79. 

Aoekt;  Trust. 

PRACTICE. 

Amendment  ;  Appeal,  S  ;  Citation  ;  Courts  of  the  United  States,  7.  9-13 ; 
Demurrer  ;  Equity,  6 ;  Law  and  Fact  ;  Writ  of  Error. 

PRESIDENT. 
Constitutional  Law,  1-8 ;  Demurrer. 

PRESUMPTION. 
Judgment,  &c  5. 

PUBLIC  LANDS. 

1.  The  contracts  between  the  Spanish  government  and  the  Marqnis  de  Maison  Ronge, 
examined,  and  held  not  to  amount  to  a  grant  to  him.  United  States  v.  ^ng^  7  H. 
833 425. 

2.  An  incomplete  Spanish  title,  confirmed  by  congress  in  1836,  cannot  prevail  against 
a  patent  for  the  same  land,  issued  before  the  act  of  July  4, 1886,  (5  Stats,  at  Large, 
126.)     Menard^B  Heirs  y.  Massey^  8  H.  293. . .  .591. 

3.  The  proviso  contained  in  the  10th  section  of  the  act  of  March  3, 1811,  (2  Stats,  at 
Large,  665,)  reserving  from  sale  tracts  of  land,  the  claim  to  which  has  been  presented 
to  the  recorder,  &c.,  does  not  apply  to  an  unsurveyed  claim,  the  boundaries  of  which 
are  not  ascertainable  from  the  calls  in  the  concession.    Ih. 

4.  A  survey  of  a  Spanish  concession,  made  by  a  surveyor  and  approved  by  the  sur- 
veyor-general, under  the  act  of  April  29,  1816,  (3  Stats,  at  Large,  325,)  is  binding, 
both  on  the  United  States,  and  the  grantee,  but  not  on  third  persons.    lb, 

5.  The  form  of  a  complete  Spanish  title  given.    Ih. 

6.  Though  the  10th  section  of  the  act  of  March  3, 1811,  (2  Stats,  at  Laige,  665,)  does 
not  reserve  from  sale  lands  claimed  under  Spanish  concesnons,  unsurveyed,  and  the 
calls  whereof  do  not  designate  any  particular  tract,  yet  a  private  survey  is  sufficient 
for  this  end,  as  was  held  in  Stoddard  v.  Chambers,  2  How.  284.  BisseU  v.  Penrose^ 
8H.  817 605. 

7.  An  assignee  could  claim  under  a  Spanish  concession  and  obtain  a  confirmation  by 
commissioners,  in  the  name  of  the  original  owner  of  the  Spanish  title,  and,  when 
confirmed,  the  legal  title  enured  to  the  assignee.    lb, 

8.  A  location  under  a  New  Madrid  certificate  cannot  prevail  against  a  subsequendy 
confirmed  Sptoish  concession,  notice  whereof  had  been  given  pursuant  to  the  lOUi 
section  of  the  act  of  March  3,  1811.    lb, 

9.  The  proviso  contained  in  the  act  of  June  15, 1882,  (4  Stats,  at  Large,  534,)  requir- 
ing the  claimant  of  back  lands  in  Louisiana  to  give  notice  of  his  claim  before  proo- 
lamation  of  sale  by  the  President,  was  prospective  merely,  and  did  not  apply  to  a 
case  where  proclamation  of  sale  had  been  made  before  the  passage  of  the  act.  5tir- 
gett  V.  Lapice^  8  H.  48. . .  .497. 

10.  The  proviso  in  the  5th  section  of  the  act  of  March  3,  1811,  (2  Stats,  at  Laige, 
663,)  excluding  from  the  right  of  preemption  back  lands,  "  fit  fi>r  cultivation,  bor- 
dering on  another  river,  creek,  bayou,  or  watercourse,"  refers  only  to  lands  border- 
ing on  some  navigable  water,  and  which  also  are  fit  for  cultivation.    Jb, 

11.  A  location  and  survey  of  a  tract  of  land  within  the  reservation  made  for  Viiginia 
nulitary  land  warrants,  made  in  contravention  of  the  proviso  to  the  2d  section  of  the 
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act  of  congress  of  March  1, 1828,  (8  Stuts.  at  Large,  772,)  is  mill  and  void,  though 
the  conflicting  entry  had  been  made  in  1822,  in  the  name  of  a  person  then  deceased. 
McArthuf^s  Heirs  v.  Dun's  Heirs,  7  H.  262 110. 

12.  The  act  of  June  80,  1884,  (4  Stats,  at  Large,  740,)  vested  the  ultimate  title  of  the 
United  States  to  the  reservation  therein  described,  in  the  half-breeds  of  the  Sac  and 
Fox  Indians,  and  this  title  must  prevail  against  a  subsequent  patent,  unless  those 
claiming  under  the  patent  can  show  that  it  issued  pursuant  to  some  better  title  than 
that  under  the  act  of  congress,  and  of  this  the  recitals  in  the  patent  are  not  compe- 
tent evidence.    Marsh  v.  Brooks,  8  H.  228 ....  565. 

18.  A  tiuct  of  land  within  the  corporate  Umits  of  the  city  of  Chicago,  belonging  to 
the  United  States,  having  been  reserved  for  a  fort,  and  public  buildings  placed 
thereon,  a  portion  of  the  tract  was  afterwards  sold,  pursuant  to  a  plan  on  which  the 
whole  tract  was  laid  down,  as  divided  into  lots,  and  having  streets  laid  out  thereon. 
Held^  that  it  was  not  within  the  corporate  powers  of  the  city  to  open  these  streets 
on  the  land  not  sold  to  private  persons.     United  Slates  v.  Chicago,  7  H.  185 ....  82. 

Apfbai.,  5 ;  Courts  of  the  United  States,  8.  4. 

REBELLION. 
Constitutional  Law,  1-8. 

RECORb. 
Bankrupt,  1 ;  Judgment,  &c.  8.  6 ;  Writ  of  Error,  2. 

RENT. 

« 

Deyisb,  &c.  2. 

RETROSPECTIVE  LAW. 
Constitutional  Law,  8. 

REVENUE  LAWS. 

A.  Under  the  5th  section  of  the  tariff  act  of  August  80, 1842,  (5  Stats,  at  Large,  555,) 
a  duty  of  80  per  cent  cut  valorem  is  imposed  on  India-rubber  shoes,  made  by  dip- 
ping a  mould  into  the  gum  while  in  a  liquid  state.  They  are  manu&ctnred  articles. 
Lawrence  v.  AUen,  7  H.  785. . .  .407. 

2.  The  16th  section  of  the  act  of  February  18, 1798,  (1  Stats,  at  Large,  811,)  does 
not  forfeit  the  goods  for  the  neglect  of  the  master  to  insert  in  the  manifest  the  par- 
ticular description  of  articles  of  foreign  manu&cture  required  by  that  section ;  and 
the  17th  section  does  not  apply  to  such  imperfections  in  the  manifest  If  the  master 
does  deliver  to  the  collector,  on  arrival,  the  manifest  certified  by  the  collector  at  the 
port  of  departure,  and  it  actually  contains  the  goods,  though  imperfectly  described, 
no  forfeiture  is  incurred.     United  States  v.  Oirr,  8  H.  1 ...  .476. 

3.  Under  the  66th  section  of  the  collection  act  of  1799,  (1  Stats,  at  Large,  677,)  the 
forfeiture  of  the  goods  does  not  take  effect  until  the  United  States  have  made  an 
election  to  take  the  goods  and  not  their  value.     CaldweU.  v.  UniUd  States,  8  H.  866 

...625. 

REVIEW. 
Equity,  5w 

REVIVOR. 
Equity,  6. 
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SAC  INDIANS. 
Public  Lands,  12. 

SALE. 

1.  If  a  commission  mercbant,  in  the  usual  course  of  business,  makes  advances  to  the 
owner  of  merchandise,  stored  in  a  distant  city,  and  receive  from  such  owner,  as  sc 
curity,  the  warehouse  certificate  for  the  property,  and  an  order  thereon  to  deliver 
the  property  to  himself,  the  legal  title  passes  to  the  commission  merchant  as  security 
for  his  advances,  and  the  goods  cannot  be  attached  and  taken  possession  of  as  the 
property  of  the  former  owner,  who  has  only  an  equitable  interest  therein,  though 
neither  the  warehouseman  nor  the  attaching  creditor  has  notice  of  such  transfer. 
Gibson  v.  Stevens^  8  H.  384. . .  .631. 

2.  If  a  consignor  take  from  the  carrier  an  obligation  to  deliver  the  goods  ^  to  A  for 
the  use  of  B/'  the  purpose  being  to  secure  a  debt  due  from  the  con^gnor  to  B,  the 
assent  of  the  latter  will  be  presumed,  and  the  proper^  passes  at  once  to  B,  and 
cannot  be  attached  for  a  debt  of  the  consignor.     Grove  v.  Brien,  8  H.  429. . .  .648. 

8.  An  auctioneer  pretended  to  have  received  bids,  not  actually  made,  and  thus  ran  up 
tlie  price  of  the  property  sold  from  $20,000,  which  was  the  last  real  bid,  to  $40,000. 
The  vendors  had  no  knowledge  of  this  fraud.  The  court  decreed  that  the  vendors 
should  repay  to  the  vendee  $20,000,  being  the  excess  over  the  highest  real  bid. 

Veazie  v.  WilHanUy  8  H.  184 527. 

Agent;  Estoppel  ;  Judgment,  &c.  6 ;  Trust;  Vendor  and  Furchaseb. 

SEISIN  AND  DISSEISIN. 
Adverse  Possession  ;  Covenant. 

SET-OFF. 
Devise,  &c.  2 ;  United  States. 

SPAIN. 
PuBLio  Lands,  1-8. 

SPECIALTY. 
Assumpsit. 

STATE. 

Constitutional  Law;  Courts  op  the  United  States,  2.  8;  Fbrrt;  Lien, 

Pleading,  S. 

STATE  COURT. 
Bankrupt,  8 ;  Courts  of  the  United  States,  1-7. 14 ;  Equity,  6 ;  Jubiboic- 

TION. 

STATUTES. 
Ferry;  Limitations,  &c.  1 ;  Trust. 

STATUTES  OF  THE  U.  S.  REFERRED  TO  IN  THIS  VOLUAfE. 

1789,  August  7,  Light-houses,  &c.    1  Stats,  at  Lax^,  68. 
B.  4,  p.  54 Passenger  Cases,  7  H.  288 122 
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1789,  September  24,  Judiciary,  1  Stats,  at  Large,  78. 

f.  11,  p.  78 Sheldon  o.  Sill,  8  H.  441 651 

88.  11,  34,  pp.  78,  92 Smith  v.  Kemochen,  7  H.  198 90 

8.  18,  p.  80 United  States  v.  Chicago,  7  H.  185 82 

8.  22,  p.  84 •  •  -Bennett  v,  Butterworth,  8  EL  124 520 

88.  22,  25,  pp.  84,  85 Erwin  ».  Lowry,  7  H.  172 76 

8.  25,  p.  85 Matheson  v.  Branch  Bank  of  Mobile,  7  H.  260 109 

Mace  ».  Wells,  7  H.  272 117 

Crawford  v.  Branch  Bank  of  Mobile,  7  H.  279 120 

Passenger  Cases,  7  H.   288 122 

Kennedy's  Executor  v.  Hunt's  Lessee,  7  H.  586 805 

Peck  V.  Jenness,  7  H   612 820 

Smith  V,  Hunter,  7  H.  738 882 

Udell  V.  Davidson,  7  H.  769 896 

Neilson  v.  Lagow,  7   H.  772 899 

Phalen  v.  Virginia,  8  H.  168 589 

Mager  v.  Grima,  8  H,  490 667 

Mills  I?.  St  Clair  County,  8  H.  569 707 

88.  25,  84 Massingill  v.  Downs,  7  H.  760 892 

Lewis  V,  Lewis,  7  H.  776 400 

8.  80,  p.  88 Harris  v.  Wall,  7  H.  693 858 

8. 81,  p.  90 Townsend  v.  Jemison,  7  H.  706 861 

Kennedy  v.  Georgia  State  Bank,  8  H.  586 714 

1790,  March  26,  Naturalization.     1  Stats,  at  Large,  108. 

Passenger  Cases,  7  H.  288 122 

1792,  May  2,  Calling  forth  the  Militia. 

2,  p.  264 Luther  v.  Borden,  7  H.  1 1 

1798,  February  18,  Enrolling  Vessels,  &c.     1  Stats,  at  Large,  805. 
88.  16, 17,  p.  811 United  States  v.  Carr,  8  H.  1 476 

1798,  March  2,  Judiciary.     1  Stats,  at  Large,  dSS. 

8.  8,  p.  884 Luther  v.  Borden,  7  H.  1 ♦ 1 

8.  5,  p.  884 Peck  v,  Jenness,  7  H.  612 820 

1794,  March  27,  Naval  Armament.    1  Stats,  at  Large,  850. 
8.  4,  p.  850 Wilkes  v,  Dinsman,  7  H.  89 56 

1 794,  November  29,  Pennsylvania  Insurrection.    1  Stats,  at  Large,  408. 

Luther  v.  Borden,  7  H.  1 • 1 

1795,  January  29,  Naturalization.    1  Stats,  at  Large,  414. 

3,  p.  415 Passenger  Cases,  7  H.  283 122 

1795,  February  18,  Calling  forth  the  Militia.    1  Stats,  at  Large,  424. 
8. 1,  p.  424 Lather  r.  Borden,  7  H.  1  •  •  •  • 1 

1796,  May  27,  Quarantine.    1  Stats,  at  Large,  474. 

Passenger  Cases,  7  H.288 122 

1797,  March  8,  Accounts  with  United  States.    1  Stats,  at  Large,  512. 
58.  8,  4,  pp.  514, 510 United  States  v.  Buchanan,  8  H.88-  •  •  •  < A09 
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1798,  April  27,  Additional  Naval  Armainent    1  Stati.  at  X^ai^,  55S. 

Wilkes  r.  Dinsman,  7  H.  89 • M 

1798,  July  6,  Alien  Enemies.    1  Stats,  at  Large,  577. 

Passenger  Cases,  7H.288 - IM 

1798,  July  9,  Yaloation  of  Lands.    1  Stats,  at  Large,  580. 

Passenger  Cases,  7  H.  288 122 

1798,  July  11,  Marine  Corps.    1  Stats,  at  Laige,  595. 

Wilkes  ».  Dinsman,  7  H.  89 55 

1798,  July  14,  Crimes  against  the  United  States  (Sedition  Law).    1  Stats,  at  Luge, 

596. 
Passenger  Cases,  7  H.  288 122 

1799,  Febroary  25,  Quarantine.    1  Stats,  at  lAige,  619. 
SB.  1.  2.  8,  pp.  61 9.  6  20 Passenger  Cases,  7  H.  288 122 

1 799,  March  2,  Duties.    1  Stats,  at  Large,  627. 

S4'u%4V66i%r }  •^'^  "^ '  °- ««» ^^ 

ss.  50.  66.  68,  pp.  655. 667-  -Caldwell  v.  United  States, 8  H.  866 625 

1800,  April  28,  Government  of  the  Navy.    2  Stats,  at  Large,  45. 

Wilkes  w.  Dinsman,  7  H.  89 55 

1801,  Februaiy  21,  District  of  Columbia.    2  Stats,  at  Laige,  108. 

McLaughlin  V.  Bank  of  Potomac,  7  H.  220 97 

8. 12,  p.  107 West  ».  Smith,  8  H.  402 686 

1802,  April  14,  Naturalization.    2  Stats,  at  Large,  158. 

Passenger  Cases,  7  H.  288 12^ 

1802,  April  29,  Judiciary.    2  Stats,  at  Large,  156. 

•.«,p.l59 United  States  w.  Chicago,  7  H.  185 82 

Wilson  ©  Bamum,  8  H.  258 579 

1803,  February  28,  Slave-Trade.    2  Stats,  at  Laige,  205. 

Passenger  Cases,  7  H.  288... 122 

1808,  March  8,  Ohia    2  Stats,  at  Large,  225. 
i.  4,  p.  226 Smith  w.  Hunter,  7  H.  788 882 

1803,  March  8,  Land  South  of  Tennessee,  2  Stats,  at  Large,  229. 

Kennedy's  Executors  v.  Hunf  s  Lessee,  7  H.  586 805 

1804,  March  26,  Government  of  Louisiana,  2  Stats,  at  Large,  283. 

Missouri  V.  Iowa,  7  H.  660 887 

Bissell  V.  Penitwe,  8  H.  817 605 

8. 14,  p.  28  7 Kennedy's  Executors  w.  Hunf  s  Lessee,  7  H.  586 805 

1805,  March  2,  Orleans  Land  Tides.    2  Stats,  at  Large,  824. 

Surgett  V.  Lapice,  8  R  48 \ 497 

Menard's  Heirs  v,  Massey,  8  H.  298 591 

8. 4,  p.  826 BisseU  w.  Penrose,  8  H.  317 605 
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1805,  Mareh  8,  Government  of  Louisiana.    2  Stats,  at  lArge,  831. 

Missoari  v,  Iowa,  7  H.  660 887 

1806,  Febmarj  28,  Surveyor-General  of  Louisiana.    2  Stats,  at  Laige,  852. 
■.  3,  p.  858 BisseU  v.  Penrose,  8  H.  817 605 

1806,  April  10,  Government  of  Armies  of  United  States.    2  Stats,  at  Laige,  859. 

Luther  v.  Borden,  7H.1 1 

1806,  April  21,  Orleans,  &c,  Land  Claims.    2  Stats,  at  Large,  891. 

Surgett  V,  Lapice,  8  H.  48 497 

Mills  V.  Stoddaid,  8  H.  845 620 

1807,  February  18,  Injunctions.    2  Stats,  at  Large,  418. 

United  States  V.  Chicago,  7  H.  185 82 

1807,  March  2,  Slave-Trade.    2  Statik  at  Large,  426. 

Fassenger  Cases,  7  H.  288 122 

1807y  March  8,  Virginia  Military  Land-Warrants.    2  Stats,  at  Large,  487. 

McArthur^s  Heirs  v.  Dun's  Heirs,  7  H.  266 110 

1807,  March  8,  Orleans  Land  Claims.    2  Stats,  at  Large,  440. 

United  States  v.  King,  7  H.  888 425 

1807,  March  8,  Insurrections.    2  Stats,  at  Laige,  448. 

Luther  v,  Borden,  7  H.1 1 

1811,  February  20,  Orleans  Territory.    2  Stats,  at  Large,  641. 

Surgett  V.  Lapice,  8  H.  48 497 

1811,  March  8,  Orleans  Land  Claims.    2  Stats,  at  Lai*ge,  662. 

t.  5,  p.  668 Surgett  v.  Lapice,  8  H.  48 497 

i.  10,  p.  665 Menard's  Heirs  v,  Massey,  8  H.  298 591 

Bissell  V.  Penrose,  8  H.  817 605 

1812,  April  8,  Admisrion  of  Louisiana  into  the  Union.    2  Stats,  at  Large,  701. 

Miswuri  V.  Iowa,  7  H,  660 887 

1812,  June  18,  Miswuri  Land  Claims.    2  Stats,  at  Large,  748. 

Bissell  w. Penrose,  8  H.  817 ^ .  •  •  '605 

1812,  June  24,  To  amend  the  Laws  in  District  of  Columbia.    2  Stats,  at  Large,  755. 

McLaughlin  v.  Bank  of  Potomac,  7  H.  220-   97 

1818,  July  22,  Direct  Taxes.    8  Stats,  at  Large,  22. 

Passenger  Cases,  7  H.  288 122 

18U,  February  17,  Belief  of  Inhabitants  of  New  Madrid.    8  Stats,  at  Large,  811. 

Bissell  V.  Penrose,  8H.817 605 

1816,  April  27,  Duties.    8  Stats,  at  Large,  810. 

Lawrence  V.  Allen,  7  H,  785 40Z 

t.  2,  p.  818 Ptaenger  Cases,  7  H.  288 122 
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1816,  Apnl  29,  Land  Surveyor  of  Illinois  and  IfiflsonrL    3  State,  at  Large,  825. 

Menard's  Heirs  v,  Massey,  8  H.  298 591 

1816,  April  29,  Louisiana  Land  Clsums.    8  Stats,  at  Large,  828. 

United  States  v.  King,  7  H.  833 425 

r 

1818,  February  17,  Missouri  Land  Offices.    3  Stats,  at  Large,  406. 

Missouri  p.  Iowa,  7  H.  660 387 

s.  8,  p.  407 Menard's  Heirs  v.  Massey,  8  H.  298 591 

1818,  April  20,  Crimes  against  the  United  States.    8  Stats,  at  Large,  447. 

Passenger  Cases,  7  H.  283 122 

1819,  March  2,  Passenger  Ships.    3  Stats,  at  Large,  488. 

Passenger  Cases,  7  H.  288 122 

1819,  March  2,  Alabama.    8  Stats,  at  Large,  489. 

Kennedy's  Executors  v.  Hunfs  Lessee,  7  H.  586 305 

1819,  March  2,  Missouri  Territory.     2  Stats,  at  Large,  498. 

Missouri  v.  Iowa,  7  H.  660 387 

1819,  March  8,  Sales  of  Military  Sites.    3  Stats,  at  Large,  520. 

United  States  v.  Chicago,  7  H.  185 82 

20,  March  6,  Admission  of  Missouri  into  the  Union.    8  Stats,  at  Large,  545. 

Missouri  v.  Iowa,  7  H.  660 387 

1820,  May  11,  Louisiana  Land  Claims.    8  Stats,  at  Large,  578. 

8.  7,  p.  574 Surgett  v,  Lapice,  8  H.  48 497 

1821,  March  2,  Resolution,  Admission  of  Missouri  into  the  Union.    8  Stats,  at  Large, 

645. 
Missouri  v.  Iowa,  7  H.  660 837 

1828,  March  1,  Settlement  of  Public  Accounts.    8  Stats,  at  Large,  770. 
B.8,p.  771 United  States  ».  Staats,  8  H.  41 492 

I823,  March  1,  Virginia  Military  Land  Warrants.    8  Stats,  at  Large,  772. 
B.  2,  p.  772 McArthur's  Heirs  v.  Dun's  Heirs,  7  H.  262 110 

1823,  March  3,  Missouri  Land-Office.    3  Stats,  at  Large,  785. 

Missouri  v,  Iowa,  7  H.  660 387 

1824,  May'22,  Duties.    4  Stats,  at  Large,  25. 

Lawrence  v,  Allen,  7  H.  785 407 

1824,  May  26,  Government  of  Florida.    4  Stats,  at  Large,  45. 

United  States  v.  Carr,  8  H.  1 476 

■ 

1824,  May  26,  Missouri  Land-Office.    4  Stats  at  Large,  50. 

Missouri  v.  Iowa,  7  H.  660 887 
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1824,  May  26,  Missouri  Land  Claim!!.    4  Stats,  at  Large,  52. 

United  States  v.  Boisdor^'s  Heirs,  7  H.  658 836 

"  «      '        8H.118 617 

Menard's  Heirs  v.  Massey,  8  H.  293 691 

Bissell  V,  Penrose,  8  H.  817 606 

1824,  May  26,  Practice  of  United  States  Courts  in  Louisiana.    4  Stats,  at  Larp^e,  62. 

United  States  ».  King,  7  H.  838 425 

1825,  March  3,  Post-Office.    4  Stats,  at  Large,  102. 
3,  p.  103 Jones  i;.  United  States,  7  H.  681 349 

1825,  March  8,  Crimes  against  the  United  States.    4  Stats,  at  Lai^,  115. 
10,  p.  117 Wilkes  v.  Dinsman,  7  H.  89 • 56 

1828,  May  19,  Duties.    4  Stats,  at  Large,  270. 

Lawrence  v.  Allen,  7  H.  786 407 

1828,  May  19,  Process  in  Courts  of  the  United  States.    4  Stats,  at  Large,  278. 

Townsend  v.  Jemison,  7  H.  706 361 

Massingill  v.  Downs,  7  H.  760 892 

Lewis  V.  Lewis,  7  H.  776 400 

1829,  March  2,  Reports  of  Land  Offices  in  Alabama.    4  Stats,  at  Large,  858. 
88.  4.  5.  6,  p.  869 Kennedy's  Executors  v.  Hunt's  Lessee,  7  H.  686 306 

1880,  May  26,  Land  l^tles  in  Ohio.    4  Stats,  at  Large,  406. 

McDonald  v,  Hobson,  7  H.  746 386 

1830,  May  28,  Duties.    4  Stats,  at  Large,  409. 

Caldwell  v.  United  States,  8  H.  366 626 

1880,  May  29,  Commercial  Intercourse  with  Great  Britain.    4  Stats,  at  Large,  419. 

jr  Cases,  7  H.  283 122 


1881,  January  27,  Missouri  Land  Cl^ums.    4  Stats,  at  Large,  435. 

Bissell  V.  Penrose,  8  H.  317 606 

1881,  February  8,  Copyright.    4  Stats,  at  Large,  436. 
8.  6,  p.  487 Backus  v.  Gould,  7  H.  798 414 

1832,  June  4,  Belief  of  Revolutionary  Officers,  &c.    4  Stats,  at  Large,  529. 

United  States  v.  Staats,  8  H.  41 492 

1832,  June  15,  Louisiana  Back  Lands.    4  Stats,  at  Large,  634. 

Surgett  V.  Lapice,  8  H.  48 497 

1882,  July  9,  Missouri  Land  Claims.    4  Stats,  at  Large,  566. 

Bissell  V.  Penrose,  8  H.  317 605 

Mills  V,  Stoddard,  8  H.  346 620 

8.  8,  p.  667 Menard's  Heirs  v.  Massey,  8  H.  293 691 

1832,  July  14,  Duties.    4  Stats,  at  Large^  583. 

Caldwell  r.  United  States,  8  H.  866 626 

i.  8,  p.  690 Lawrence  v.  Allen.  7  H.  785 407 
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18SS,  March  2,  Duties.    4  Stats,  at  Large,  629. 

■.  5,  p.  630 Lawrence  v.  Allen,  7  EL  785 407 

« 

1888,  March  2,  Missouri  Land  Claims.    4  Stats,  at  Large,  661. 

Menard's  Heirs  v.  Massej,  8  H.  298 591 

Bissell  17.  Penrose,  8  H.  817 605 

1884,  June  28,  Missouri  and  Michigan.    4  Stats,  at  Large,  701. 

Missouri  V.  Iowa,  7  H.  660 887 

1884,  June  80,  Marine  Corps.    4  Stats,  at  Large,  712. 

Wilkes  V.  Dinsman,  7  BL  89 55 

1884,  June  80,  Belinquishment  of  Land  to  Sacs  and  Foxes.    4  Stats,  at  Large,  740. 

Marsh  v.  Brooks,  8  H.  228 565 

1885,  February  24,  Louisiana  Back  Lands.    4  Stats,  at  Large,  758. 

Surgett  V.  Lapice,  8  H.  48 497 

1886,  May  14,  Naval  Appropriations.    5  Stats,  at  Large,  27. 

Wilkes  p.  Dinsman,  7  H.  89 55 

1886,  June  7,  Boundary  of  Missouri.    5  Stats,  at  Large,  84. 

Missouri  V'  Iowa,  7  H.  660 887 

1886,  July  1,  Confirmation  of  Land  to  Bepresentatives  of  T.  Beddick. 

Marsh  v.  Brooks,  8  H.  228 565 

1886,  July  4,  Missouri  Land  Claims.    5  Stats,  at  Large,  126. 

Menard's  Heirs  o.  Massey,  8  H.  298>  •  ^ 591 

Bissell  V.  Penrose,  8  H.  317 605 

Mills  V.  Stoddard,  8  H.  845 620 

1887,  March  2,  Navy  Enlistment    5  Stats,  at  Large,  158. 
n.  2.  8,  p.  158 Wilkes  r.  Dinsman,  7  H.  89 55 

1888,  June  12,  Division  of  Wisconsin,  (Iowa.)    5  Stats,  at  Large,  285. 

Missouri  V.  Iowa,  7  H.  660 887 

1888,  June  12,  Wisconsin  Land-Offices.    5  Stats,  at  Large,  248. 

Missouri  17.  Iowa,  7  H.  660 887 

1888,  June  22,  Preemption.    5  Stats,  at  Large,  251. 

Udell  t7.  Davidson,  7  H.  799 896 

Menard's  Heirs  v.  Massey,  8  H.  298 591 

1840,  June  1,  Preemption.    5  Stats,  at  Large,  882. 

Menard's  Heirs  t7.  Massey,  8  H.  298 591 

1841,  August  19,  Bankruptcy.    5  Stats,  at  Large,  440. 

442^448  ^'  ^^'  ^^   **^*  I .  Shawhan  V.  Wherritt,  7  H.  627 828 

ss.  2.  8. 4,  pp.  442.448 Peck  v.  Jenness,  7  H.  612 820 

SS.4.  5,  pp.443,  444 Mace  t7.  Wells,  7  H.  262 117 
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1841,  September  11,  Dudea.    5  Stats,  at  Lai^  468. 

Lawrence  v.  Allen,  7  H.  785 407 

1842,  Angnst  29,  StCsBonri  Land  District    5  Stats,  at  Lai^,  688. 

Missouri  V.  Iowa,  7  £L  660 887 

1842,  August  80,  Bevenue.    5  Stats,  at  Large,  548. 

s.  5,  p.  555 Lawrence  v.  Allen,  7  H.  785 407 

s.  9,  p.  560 Passenger  Cases,  7  H.  288 122 

1844,  May  81,  Judiciary.    5  Stats,  at  Large,  658. 

United  States  t;.  Carr,  8  H.  1 476 

1844,  June  17,  Missouri  Land  Claims.    5  Stats,  at  Large,  676. 

United  States  V.  fioisdorb's  Heirs,  7  H.  658 886 

United  States  v.  King,  7  H.  888 425 

United  States  v.  Boisdor^'s  Heirs,  8  H.  118 517 

1846,  July  80,  Duties.    9  Stats,  at  Large,  42. 

Lawrence  v.  Allen,  7  H.  785 407 

&  11,  p.  44 Passenger  Cases,  7  H.  283 122 

1846,  August  9,  Grant  to  Iowa.    9  Stats,  at  Large,  77. 

Missouri  V.  Iowa,  7  H.  660 887 

1847,  December  28,  Admission  of  Iowa  into  the  Union.    9  Stats,  at  Large,  117. 

Missouri  V.  Iowa,  7H.660 88  7 
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SURETY. 
Bakxbuft,  2 ;  Equitt,  4 ;  Judoment,  &c.  7 ;  Payment. 

TAXES. 

COKSTITUTIONAI.  LaW,  5.  6. 

TRESPASS. 
Constitutional  Law,  1-8 ;  Nayt,  &c.  2. 

TRUST. 

1.  Under  a  private  act  of  the  legislature  of  the  State  of  New  York,  passed  to  remove 
obstacles  in  the  way  of  executing  certain  trusts  under  a  will,  it  was  held.  1.  That 
the  act  of  the  legislature  devested  the  fee  out  of  the  trustees  who  had  previously 
held  it,  but  did  not  vest  it  in  the  person  empowered  to  act  in  their  place.  2.  That 
the  new  trustee  to  sell  had  only  a  special  power,  to  be  exercised  with  the  consent 
of  the  chancellor.  8.  That  if  he  exceeded  this  power,  though  with  the  consent  of 
the  chancellor,  his  act  was  void,  the  chancellor  not  having  jurisdiction  to  make  an 
order  allowing  an  excess  of  power,  not  contemplated  by  the  act.  4.  That  a  sale  of 
any  thing  but  money  was  an  excess  of  power.  5.  That  as  the  order  of  the  chan- 
cellor required  a  certificate  of  approval  of  the  deed  by  the  master,  and  as  the  chan- 
cellor had  not  dispensed  with  this  requirement,  the  deed  was  invalid  without  such 
certificate.  6.  That  the  power  to  sell  or  mortgage,  was  not  exhausted  by  once  . 
mortgaging  the  land.  7.  That  the  grantee  of  the  purchaser  fit>m  the  trustee  did 
not  obtain  a  valid  title.     Williamson  v.  Berry,  8  H.  495 ....  669. 

YOL.  XVII  63* 


750  INDEX, 

2.  With  regard  to  the  points  determined  in  this  case,  and  one  other  point  connected 
therewith,  see  the  cases  of  Williamson  v.  Irish  Presbyterian  Congregation^  8  H. 
566 706.     WiUiamson  v.  Ball,  8  H.  566 706, 

Witness. 

UNLIQUIDATED  DAMAGES. 
United  States. 

UNITED  STATES. 

The  act  of  March  3,  1797,  ^1  Stats,  at  Large,  514,  515,  $^  8, 4,)  allowing  offsets  id 
snits  by  the  United  States,  does  not  extend  to  claims  for  unliquidated  damages. 
United  States  v.  Buchanan,  8  H.  83 509. 

Boundary;  Constitutional  Law,  1-3 ;  Frauds  on  thb  United  States; 

Payment. 

VENDOR  AND  PURCHASER. 

A  purchaser,  in  possession  of  land,  cannot  be  relieved  by  a  court  of  equity  from  pay- 
ment of  the  purohase-money,  for  defect  of  vendor's  title,  without  fraud  charged  in 
the  bill  and  proved.    Potion  v.  Taylor,  7  H.  138. . .  .67. 

Sale,  8. 

VERDICT. 

1.  A  special  verdict  which  does  not  find  the  facts,  but  only  the  evidence  of  them,  is 
imperfect,  no  judgment  can  be  rendered  thereon,  and  a  venire  de  novo  mast  be 
awarded.    Prentice  v.  Zane*s  Administrator,  8  H.  470. . .  .661. 

2.  A  verdict,  on  which  there  was  no  judgment,  is  not  an  estoppel.  Reed  v.  Proprie^ 
tors  of  Locks  and  Canals,  8  H.  274. . .  .585. 

Courts  op  the  United  States,  8 ;  Pleading,  1,  2. 

VIRGINIA. 
Executors,  &c.  ;  Husband  and  Wipe  ;  Public  Lands,  11. 

WAIVER 
Appeal,  2 ;  Courts  of  United  States,  18. 

WASTE. 
Equity,  4. 

WAY. 

Public  Lands,  13. 

WILL. 
Devise,  &c.  ;  Trust. 

WITNESS. 

A  naked  trustee,  having  no  interest  in  the  trust-fund,  is  a  competent  witness  in  a  suit 
concerning  that  fund.    Patton  v.  Taylor,  7  H.  133. . .  .67. 


INDEX.  751 


WRIT  OF  ERBOR. 

1.  The  court  heard  a  third  person,  not  a  party  to  the  suit,  upon  a  representation  that 
the  parties  to  it,  having  a  common  interest,  adverse  to  his,  had  got  up  a  feigned  suit 
at  law,  to  procure  the  opinion  of  the  court  upon  questions  affecting  the  petitioner, 
without  making  him  a  party;  and  being  satisfied  of  the  truth  of  the  petitioner's 
allegations,  the  court  dismissed  the  writ  of  error.    liord  v.  Veazie,  8  H.  251 ....  575. 

2.  In  Louisiana,  where  the  judge  passes  on  both  fact  and  law,  if  a  jury  trial  is  not 
claimed,  the  proper  practice  is,  for  the  judge  to  insert  in  the  record  the  fiicts  found 
by  him,  and  this  court,  on  a  writ  of  error,  must  treat  such  facts  as  conclusively  set- 
tled, and  consider  the  law  arising  thereon,  as  upon  a  case  stated.  United  States 
V.  £tn^,  7  H.  838 425. 

Citation  ;  Coubts  of  thb  United  States,  5-8 ;  Equity,  6. 
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